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The  mould  into  which  the  present  work  has  been 
cast  differs  somewhat  from  that  usual  in  the  case  of  legal 
treatises,  and  this  fact  entitles  the  reader  to  an  explanation. 

The  field  traversed  has  been  so  wide  that  abridge- 
ments of  the  cases  cited  would  have  increased  the  bulk  of 
the  volume  many-fold,  unless  they  had  been  restricted  to  the 
leading  authorities,  and  then  the  work  would  have  been  of 
little  value,  for  not  the  canons  of  the  law  but  their 
exceptions  and  qualifidltioas  are  the  source  of  legal  difficul- 
ties ; — nor  can  I  think  a  text-book  in  which  the  reader  is 
presented  with  a  statement  of  facts  from  which  to  deduce 
the  point  established  by  the  decision  pronounced  upon 
them  so  perfect  as  one  in  which  that  point  is  stated  in  its 
proper  place  with  a  reference  to  the  report  (and,  when 
necessary,  to  the  precise  page  and  line  of  the  report)  by 
examination  of  which  the  statement  may  be  verified. 

But  the  desire  for  compression  has  prompted  a  further 
divergence  from  preceding  models  in  the  omission  of 
discussions  respecting  the  mode  in  which  doubtful  points 
ought  to  be  decided,  and  it  has  been  thought  sufficient  to 
indicate  the  character  of  questionable  propositions  by 
inserting  the  word  "  perhaps,"  or  some  similar  expression, 
or  by  contrasting  the  cases  in  which  they  are  supported 
with  those  of  a  contrary  tendency ;  while  strenuous  efforts 
have  been  made  to  hit  off  in  the  fewest  possible  words  the 
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intelligent  nation  there  must  be)  a  progressive  growth. 
And,  as  the  national  civilization  approaches  manhood,  the 
dress  which  it  wore  in  infancy  becomes  inappropriate. 
But  the  efforts  of  parliament  and  of  the  courts  have  been 
rather  in  the  direction  of  patching  the  dress  of  the  bby  than 
in  that  of  preparing  a  new  one  for  the  man,  and  hence 
the  most  conspicuous  feature  of  our  law  is  its  patchwork 
character.  Decisions  which  can  be  traced  to  inaccuracy  of 
thought,  and  rules  which,  though  salutary  when  framed,  are 
not  adapted  to  the  altered  state  of  society,  have  been 
treated  negligently  or  not  at  all.  Some  of  them 
parliament  has  abrogated  in  those  instances  in  which  th^y 
were  most  frequently  applicable  but  has  left  untouched  as 
regards  cases  of  rarer  occurrence, — to  others  the  courts  have 
created  exceptions  on  the  ground  of  circumstances  whiqh 
happen  not  to  have  occurred  in  the  cases  in  which  the 
rules  were  respectively  established,  but  which  are,  in 
themselves,  immaterial, — while  others,  again,  are  still 
administered  in  all  their  rigour.  Hence  a  great  need  has 
been  left  unsatisfied;  and  this  has  been  to  a  great  extent 
supplied  by  private  enterprise,  for  a  great  system  of  Con- 
veyancing has  arisen,  by  which  parties  are  enabled,  on 
each  occasion  on  which  they  enter  into  any  of  the  ordinary 
relations  of  life,  to  subject  those  relations  to  other  rules 
than  those  offered  by  an  inadequate  law.  The  rules  thus 
adopted,  and  known  as  "common  forms,"  are  simply  a 
species  of  private  and  unauthorized  legislation ;  and  would, 
in  any  adequate  Code,  be  enacted  as  rules  of  law  applicable 
in  the  various  cases  in  which  parties  are  now  obliged  to 
stipulate  for  them, — a  consummation  which  is,  indeed, 
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o.  100        ..  24 

M  Wm.  IT,  0.  9,  8.  1,  2  . .         279 

0.  27,  8. 1,  2  . .            25 

8.  8-6     . .  •  •       25,-7 

8.  7,  8    •  •  25,-6 

8  9-11,  ..  ••            25 

8.  12,  13,  .  •       25,-6 

8.14-24..  ••            25 

8.25..  25  Ad.  28 


599 
869 
863 
431 
405 
396 
868 
279 
441 
521 
869 
509 

..  509^11 
509rl0rl 

..  509^10 
896,  509,-10 
868 
884 
384 
892 
892 
179 

..  156,425 
599 
185 
205 
369 
868 


168 
168,-9 
168 
865 
867 


8.  26,  27 

8.  28 

8.  29 

8.  80 

8.  81,  82 

8.88 

8.  34 

8.  89 

8.40 
0.  42,  8.  5 . . 
0.  74,  si.. 

8.  2 
8.  14 

8.  15,  50-2, 
8.  16,  18 

8.  19 

8.  20 

8.21         .. 

8.  22 
8.28-88.. 

8.24-82.. 
8.  84 
8.85 

8.  86 
8.87 
8.  88 

8.  89 

8.  40      50, 
8.41      .. 
8.  48 

8.  44-6  . . 
8.  47,  48, 
8.  49 
8.  50 

8.54  .. 
8.  56  •  • 
8.  56 

8.57       .. 
8.  58 
8.  69 
8.  60,  61 
8.  62 
8.63 
8.  64,  65 
8.  66,  69 

8.71 

8.  72 
8.  78 
8.  74 

8.75  .. 
8.  77  . . 
8.  78 

8.  79-83.. 
B.84  .. 
8.  90-1   . . 


FW09 

25 

26 

24  Ad.  28 

28 

25 

. .  25,  474 

25 

..282,882 

26 

179 

..    52,872 

..     851,-82 

..  282,882 

251,-60,  372^8 

878 

..    52,872 

52 

..    51,378 

51,  126,  878 

..   51,  878 

61 

..  51,  878 

878 

..  196,378 

..*124,  873 

52,  854,-72,-S 

..    61,  878 

127,  261,  878 

..  251,  873 

50,  127,  378 

..127,  378 

. .  126,  378 

. .  127,  878 

. .      872,-8 

..127,  378 

872 

. .      872,-8 

872 

. .  126,  373 

..127,  378 

878 

. .  854, 878 

564 

878 

..  127,873 

. .  127,  872 

. .      872,-8 

878 

127 

466 

140 

62 

140 

141 

140 


xl. 


LIST  OF  STATUTES  CITBD. 


Fag9 

0.104    ..  ..  168 

0.  105    ..  ..  4S 

8.  S    .  •  46 

8. 3  4S 

8.  4,  6, 14  . .  57 

o.  106    . .  . .  45 

8. 2    •  •  «^  45|-6 

8.S  ..45,240 

8. 5  . .  . .  57 
8.  6-10  ..  ..  47 
8.  14   ..  ..  57 

4-5  Wm.  lY,  0.  93,  8.  6t  . .  373 

8.64   ..  ..  »73,-3 

8.  65   . .  S7S 

8.  66   .  >  •  •  466 

8.  69   . .  . .  52 

5-6  Wm.  rV,  0.  17  ..  ..  867 

0.  55    . .  . .  Ad.  169 

o.  69,  8.  7 . .  . .  378 

c.  76    . .  . .  274 

8. 94  .  •  869 

8.  139  •.  ..  868 

6-7  Wm.  IV,  0.  20  ..  ..  869 

0.  83,  8.  5  . .  .  •  443 

a  77,  8. 1  ••  ».  378 

8. 26  868 

a  104,  8.3  ..  369 

8.  3    •  •  •  •  868 

0.115,  8.30,  81  ..  864 

7  Wm.  IV-1  Vio.  0.  36,  8.  1  428 

8.3 138,307,-35, 

-33,-64,  433,-8 

8.6  ..  83,  218 

8.  0     ■  •  •  •  i8v 

8.9  ..138r79,.80,.8,-4 

8.10  ..  133,-79,480 
8.  11  ..  ••  179 
8.  14  ..  ..  123 
8.  15  ..  ..  101 
8.31  ..  ..  123 
8.  28  •  •  .  •  389 
8.  83  .. 
8. 83  . .  68. 
8.34,  85 

0. 38    . .  .  •  26 


•  • 


82  n.  (i) 

i8,  82  n.  (i) 

128 


1-2  Vic,  c.  81     ..    ..    363 

0. 95,  8.  4  . .    . .    369 

O.107,  8.8,  9   ..    368 

0. 1 1 0,  8. 1 1  334,-5,-90,  464 

8.  13   .  •    .  •    541 

8.13  ..  8d5,.8,.53,-96, 

430,.64,.99 

8.14  ..  ..885,419 
s.  16  . .  . .  835, 464 
A.  18   . .    334,  463r4 


8.  19,  31 

8.  31,  22 
8.  113  .. 
2-3  Vio.,  0.  11,  8.  2,  8,  4 
8.  5 

8  6     •• 

8.  7     •  •     • ' 
8.  o    . .     • 

0.  35,  8.  23 

o.  49,  8.  15,-6,  &o. 

0.  60 

8.  IV    •  •     > 

3-4  Via,  0.  82,  8.  1  . . 

8.  SB     .  •     . 

0.  93,  8.  10 
0.  96,  8.  13 
8.  67   .  • 
0.  105,  8.  12 

8.13 

8.  19 

8.20 

8.21 

8.22 

8  25 

8.27 

8.28 

8.  80 
O.108 
0.118,  8.49 

8.69 

8.70 
4-5^10.,  0.85,  8.81,  82, 

8.97 
a88 

8.14 
8.19 

0.  89,  8. ' 
8.  13 

8.17 
8.18 

8.  21-6,  29 
0.  96,  8.  100 
5  Vio.,  a  22  . . 
6-6  Vio.,  0. 18 
e.22 
o.  26,  8. 1 
•.8 
fl.7 

8.18 
8.13 

0.37 
0.39 

8.1 

8.2,  3 

8.4 


Fagt 

463 
384 
361 
468 

.  .430,  464 
466 

..  74,  343 
465 
465 
364 
168,365 
363 
335 
417, 463 
546 


..  Ad.  365 
599 
599 

. .  334, 464 
541 

..169,464 

335,  420,-64 

464 

334,  463,-4 
463 

..334,463 

. .  369, 441 

441 

366,-8,-70 

..  366,-70 
18 
369 
868 
366 
868 
441 
379 
441 
369 
869 
389 
365 
366 
365 
369 

.  •  363,-4 
369 
368 

•  •  363f4 
364 
509 

•  •  510,-1 
611 

509,-10,-1 


a  45,  8.  iMfSS..    436 
0.  89    •  •   476,  Ap.  Tii 


U8T  OF  8TATUTBS  CITSD. 


F09$ 

iV» 

f.  M 

• . 

426 

11-8  Yio.,  0.4,  B.  5  a. 

.  • 

408 

0.  98 

• . 

868 

0.  18 

a  • 

868 

0.  108 

.  a 

864^9 

a  45,  B.  29,  68 

a  . 

408 

0.  87 

a  • 

365 

6-7 Vio^  0.54.  8.8.. 

.  a 

24^5 

c  99,  8.  64 

•  a 

368 

e.  66 

..141,599     1 

0.  120,  8.  12 

a  • 

848 

a  98,  f.  9  • . 

•  a 

869 

8.  18 

a  a 

465 

B.  U    .. 

a  a 

276 

7  Vio,  e.  IS,  s.  8,  9,. . 

•  • 

426 

12-8  Via,  a  49 

a  a 

868 

7-8  ino.»  0.87 

.  . 

868 

0.  59,  8.  5  . . 

a  a 

4U 

0.  65,  1.  26 

•  . 

868 

0.  77,  8.  27, 

..  * 

475.4J^7 

0.  90 

•  . 

599 

B.28      .. 

a  a 

476 

t.  2,  8, 4,  7, 

.  • 

468 

8.43-7   .. 

a  • 

475 

B.  8 

.  . 

468^4 

B.  49 

.  a 

476 

t.9 

.  • 

468 

0.  95 

a  a 

835,420 

B.  10   .  . 

.  . 

843r4 

B.  2 

•  • 

464 

0.  96 

.  • 

566 

B.  7,  8    .• 

•  a 

463 

0.  97,  1.  14, 16 

.  . 

465 

0.  100 

a  a 

369 

B.  16 

•  • 

415 

8.  10,      .« 

a  a 

370 

0.  lot,  s.  78 

.  a 

136 

B.  11    .. 

a  . 

370 

0.  105,  B.  71  Bffl 

24 

8.  13 

•  a 

870 

8.  U   .. 

370, 

408,-14 

8-6  Yk.,  0.10 

.  • 

Ap.  X 

0.  104,  8.  17-8 

a  a 

468 

0.  15,  B.  8.. 

•  • 

465 

a  105 

a  a 

369,  475 

0. 16,  s.U,15, 

•  • 

426 

0.  106 

a  a 

566,-82 

B.  18      .. 

.  . 

469 

8.125   aa 

a  a 

398 

B.SO  •. 

•  • 

468 

8.  135    .a 

a  a 

599 

0.16 

•  . 

870 

8.229-84 

a  a 

582 

B.15  .. 

•  . 

369 

8.  141.2 

•  • 

392 

S.127    .. 

•  • 

366 

B.  143   a. 

a  • 

407,-8 

0.56,  8.  6.. 

•  • 

370 

0.  70,  §,  18 

a  • 

441 

18-4  Yio.,  0.  21,  8.  4 

a  • 

578 

0. 106,  8.  2 

•  • 

428,-4 

0.  29,  B.  1  .  a 

835, 

408r64 

8.8 

•  • 

424 

8.2 

•  a 

885,406 

8.4 

78, 

149,  852 

8.  8 

a  a 

464 

8.  5 

.  • 

215 

8.  5 

a  a 

843,408 

8.  6 

140, 

207r25, 

B.6        ..    884,-5  408r20 

882,  424 

8.  7        •• 

a  a 

335r20 

8.8 

1 

268,  882 

8.8 

a  a 

602 

8*9 

a  a 

L59,  208 

8.  9 

•  a 

414 

0.112,       .. 

882, 

,408,-42 

B.  10 

a  a 

334,408 

0.  118,  81  184*6, 142-4,.. 864 

8.  12   •• 

465, 

Ad.  335 

a  35,  8. 17 

•  a 

842 

9-10  Yi0.«  0.  8,  8. 81-50 

•  • 

868 

0.  43,  8.  12 

a  a 

370 

81  51 

•  • 

865r8 

a  60 

a  a 

441 

0.4,  8.  1    •• 

•  a 

370 

8.  15 

a  . 

261 

0.80,  81  5.. 

a  » 

365 

8.  45 

a  a 

441 

8.  46,  47 

•  • 

261 

16-11  Yi0„  0.  U,  8.  9 

a  • 

426 

a  72 

a  a 

405 

0.82 

476,  Ap.  Tii 

0.  83.  B.  27 

•  a 

366 

8.81 

a  a 

414 

0.  94,  8.  6  .a 

a  • 

44i 

8.  82 

a  • 

869 

8.85      •• 

a  a 

870 

14-5  Tic,  c.  7 

•  a 

866 

0.84 

a  • 

870 

0.24 

.  a 

868 

0.46 

•  a 

869 

0.  25,8.3  a. 

a  a 

6 

VI. 


zlii. 


LIST  OF  STATUTES  CITED. 


F^» 

P^» 

0.42 

a  a 

441 

0.  82,  a.  11 

a  a 

441 

0.  57,  8.  89 

a  a 

408,-14 

a.  18 

a  < 

870 

0.  70         .  • 

a  a 

370 

0.  90 

a  t 

131 

c  97,  8.  28 

a  a 

441 

0. 104,  a.  2 

a  < 

470 

a.  18      ^ 

a  • 

.      471r2 

ISYio.,  0.25,  8.  1   .. 

•  • 

5 

8.19       .. 

a  1 

.  884,  470 

a.    80-6      a  a 

a  < 

471 

16.6yio.,  0.  12 

•  . 

426 

a.  37 

• 

470 

0.  16,  8.  207 

.  a 

74 

8.38-40.. 

a 

471 

0.  24 

123.-82,-4     1 

a.  48 

179, 

216,  427, 

0.  51,  8.  42 

a  a 

353,-9 

-48r70..2 

8.45,  48 

.  . 

18 

a.  55      66, 

179,  216,  427, 

0.  55 

.  a 

441 

-48,-71^8 

0.  76,  8.  210 

a  . 

314 

a.  56-81.. 

471 

0.79,  8.4,  11, 

12. 

364 

8.  57 

427 

8.17 

a  a 

276 

a.  57  (2) 

470 

8.  19,  35 

.  . 

364 

a.  60 

!.          471 

0.  83,  8.  35 

a  . 

426 

8.  62,-S  . . 

472 

0.  85,  8.  24 

.  . 

278 

a.  66      .. 

427 

0.  86,  8.  61 

.  . 

380 

a.  68 

442 

8.71             .a 

a*.    422^72 

16-7  Vic.,  0.  21 

.  . 

366 

8.72            .a 

a    526,-65 

0.  24-6 

.  . 

366 

8.  73 

1.    427,-72 

0.  51 

.  . 

335 

a.  80  (4) 

574 

8.  52 

a  . 

386 

8.  81  (4) 

574 

c.  64,  8.  3  . . 

.  • 

475 

8.  81  (12) 

472 

0.  70,  8.  108-47 

•  • 

367 

8.   88            a  • 

472 

0.  78,  8.  6  .  • 

a  . 

481 

8.84-91.. 

469^71, -a 

c.  lis,  8.  1S6. 

.  . 

568 

a.  200    .. 

179, 

,  216,  448 

8.225     .. 

.  . 

74 

a.   546        a  a 

80S 

0.  184,  8.  7 

a  . 

278 

0.112 

868 

c.  137,  8.  27 

a  • 

278 

0.118 

42n. 

8.  49,  65 

a  a 

441 

0.  125,  a.  78 

879 

a.  98 

74 

17-8  Vie,  c  86 

.  a 

850,  512 

preamble 

a  a 

515 

18-9  Vie.,  0.  18 

367 

8.  1 

612,.5,.7r8 

0. 15,  a.  1,  2 

468 

8.2 

a  a 

519 

8.8          .. 

a  348,  463 

8.  8               a. 

a  a 

515 

a.  4 

a  417,  468 

8.4    (l)aa 

513,.4,-6r7 

a.  5,  6,  7, 

468 

8.4    (2).. 

a  a 

515.-6 

8.11 

466 

8.4  (8).. 

a  a 

512r4 

8.  12 

•     465,-6 

8.  5                a. 

a  • 

516 

8.14           a. 

466 

8.  6 

a  a 

513 

0.  89 

368 

8.  7 

a  . 

516 

0.  43 

118 

8.7(1).. 

512^8,-6,-7 

0, 91,  a.  10 

a    441,-71 

8.7(2).. 

.  a 

512,-5,-7 

8.11           a. 

471 

8.7(8)    aa 

.  . 

512 

a.  12      .. 

'^.      471,-2 

8.8 

515^7,-8^9 

8.  16 

471 

8.     9,     10.  a 

a  . 

515^20 

0.111 

.     158,-71 

8.    11,          a  a 

•  • 

520 

a.  1 

389 

17-8  Vic.,  0.  55;  each  860. 

ia  cited 

0. 120,  8.  42^     . 

270 

in  the  aame  pagea  aa  the 

oorres- 

0.124,  8.29-84    ..          866 

ponding  8eo8.  of  the  17-8  Vic, 

a.  35 

a 

a  278,  866 

0.36. 

8.   36-9      a  a 

. 

866 

17-8  Vic,  0.  T5 

a  • 

140 

a.  41 

a 

878 

LIST  OF  STATUTES  CITED. 


xliii. 


P^ 

f^ 

0.  iSi 

. . 

•  a 

366 

8.  32   . . 
8.  33,-4,-5 

471 
475 

9-SO  Vio.,  c.  55 

.  • 

•  a 

868 

8.  39,  40 

.  a 

478 

o.  88 

. . 

a  • 

870 

8.  43,    a  . 

•  . 

884 

8.  51 

*  a 

.  . 

279 

8.  45,   .  • 

*  . 

478 

o.  97,  8.  1 

.  . 

848^80,401,-  1 

8.  46,-9 

.  . 

475 

17, 

Ad.  884 

8.  51 

412,-4,-75 

•.a 

.  . 

•  • 

879 

8.  52 

a  a 

412 

8.8 

.  . 

•  • 

179 

8.  58,-4,-7.  60 

a  . 

475 

8.5 

a  . 

•  • 

21 

8.  61.  .412,-75-7,  Ap.vi 

0.  103,  8. 

94, 

05  .. 

74 

8.  62 

476,-7 

0.  108,  8. 

78 

. . 

140 

8.  64 

8.  66,-7  . . 

884 
441 

10-1  Yie.,  0.  S5,  8. ' 

i 

. . 

279 

8.68 

478 

0.  87,  8.  4 

[      a. 

a  . 

141 

8.69 

475,-8 

e.  44, 

.  . 

a  a 

868 

8.  72   . . 

478 

e.  57,  8. 1». 

•  • 

138, 140 

8.78   .. 

475 

0.60 

a  . 

.  ■ 

564 

8.79-83.. 

M4-6,  475 

8.8 

.  . 

.  . 

599 

8.  84 

. . 

364-6 

8.51 

•  • 

.  . 

525 

8.85   ..  864-6,-86,  412 

8.90 

.  . 

.  . 

570 

-4, 

Ap.xz 

8.969 

a.  407r70^V512  | 

8.92   .. 

. . 

591 

-81 

8.318 

.  a 

459,  521^r5,  I 

21-2  Vic, 

0.  94,  8.  41  &o. 

. . 

369 

-6,-3l 

0.  95,  8. 19 

• . 

441 

a.  314 

.  . 

. . 

598 

0. 105,  8.  1 

. . 

481 

8.315 

.  . 

. . 

600 

8.  2 

. .  886,  431 

8.321 

a  a 

. . 

580 

8.  3,  4  . . 

.  • 

481 

8.823 

a  . 

• . 

600 

8.  5    .. 

. . 

414^42 

a.  828, 

•  . 

515,- 

32,-71-4 

8.829 

.  . 

•  • 

515,-32 

22  Ylo.,  C 

.27 

a  . 

186 

8.830 

a  a 

. . 

515 

0.331 

.  ■ 

•  • 

515,  599 

22-8  Tio., 

,  0.  31 

.  . 

441 

8.882 

.  * 

. . 

515^78 

0.  85,  8.  1,  2 

.  a 

250 

a.  333 

.  . 

.  • 

600 

8.  8 

•  • 

208 

8.334 

.  . 

. . 

599 

8.  10,  11 

a  . 

20 

8.335 

«  • 

. . 

599 

8.12, 

.  . 

126 

8.386 

•  . 

■ . 

599 

8.  14-18, 

a  a 

866 

8.888 

r. 

. . 

591 

8.  19 

•  • 

46 

8.840 

•  • 

.  • 

372,-S 

8.28 

a  . 

867 

§.  348-8.. 

. . 

521 

8.  27,  28, 

.  a 

37 

8.349 

..^ 

107, 521,  Ad.  71 

0.43,  8.  11 

.  . 

276 

8.  850-6.. 

. . 

521 

0.  61,  8.  5 

.  . 

69 

a  77,  8. 

73 

.  ■ 

84,-5 

8.76 

.  • 

.  • 

39 

28-1  Yio. 

,  0.  16,  8.  3-5,  8 

,» 

369 

§.  116, 

117,   •• 

869 

0.  85,  8.  4-9 

*  . 

814 

c  85,  8. 

25 

■ . 

84,  70 

0.  88,  8. 1 

.  . 

468-4 

8.45 

.  a 

. . 

69 

8.  4 
8.5 

a  . 

384 
463 

81-2  Vk.,  0.  86,  8. 

2 

. . 

279 

8.  6 

•  . 

250 
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0.86,  8.  17  ..    368 

0.  100,  8.4  ..    471 

B.  5    ..  ..871,471 

B.  8    .  •  . .    405 
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8.73-7 

8.  78-80. 

8.81 

8.82 

8.  83 
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ADDENDA    ET    CORRIGENDA. 

[[These  will  be  found  at  the  end  of  the  work 
immediately  before  the  Index.  They  commence 
at  p.   App.  xxv]. 


A. 

CONCISE    PRACTICAL    TREATISE 

Oir  THE 


CHAPTER  I. 

SUBJECTS  OP  PROPERTY. 


The  law  of  property  is  founded  on  the  idea  of  ownership   Ownenbip 
by  which  some  individual  (or  some  company  of  individuals) 
is  (or  are)  authorized  to  enjoy  (to  the  exclusion  of  all  other 
persons)  the  advantages  derivable  from  some  particular 
subje<5l,  or  some  one  or  more  of  those  advantd^es. 

The  most  important  division  of  the  subje<5ls  of  property  (at   Kinds  of 
least  in  English  Law)  is  into  Tenements  and  Chattels,  or,   ^^^^  ^' 
as  they  would  be  termed  in  other  legal  systems,  moveable 
and  immoveable  property. 

The  best  definition  which  I  can  frame  of  the  word  "tene-  Distinction 
ment"  is  that  it  denotes  a  definite  space  appropriated  to  menuTand'*^ 
individual  ownership.  Land  is  said  to  be  a  "tenement."  chattels. 
But  when  earth,  sand,  or  minerals,  are  removed  from  their 
adherence  to  the  general  body  of  the  ground  they  are 
deemed  chattels,  whereas  all  that  grows  out  of  or  is  fixed 
to  the  land  is  considered  (so  long  as  it  continues  thus 
fixed  or  growing)  to  be  a  tenement;  and  though  air  is 
not  susceptible  of  permanent  ownership,  yet  the  space 
which  it  fills  and  through  which  it  travels  belongs  so  com- 
pletely to  the  owner  of  the  land  below  that  he  may  main- 
tain an  a(5\ion  against  anyone  passing  through  (or  perhaps 
over  (a))  the  land  without  his  permission,  or  even  against 
anyone  whose  buildings  proje(5\  over  it  (&).  Within  this 
space  all  subje<fls  existing  in  situ  are  regarded  as  tenements, 
and  are  subjedl  to  the  same  laws  as  land,  and  indeed  are 

(a)  See  this  carious  question  raised    trmg  y.  Rudd^  4  Camp.  220. 
hKa^m  y.Bmi,  6B.&  S.249;  Ptck-        (fr)SeeCorbelfY,Hai7,L.B.9Eq.67i. 
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Distinction 
between 
Corporeal  and 
Incorporeal 
subjects. 


Distinction 
between 
Profitoin 
TOonder  and 
Easements. 

Cbaraoteristios 
of  Easements. 
Distingnished 
from  natural 
rights. 


Distingnished 
from  benefits 
lying  in 
covenant. 


comprehended  under  the  term  "land"  in  its  legal  sense, 
even  though  they  consist  not  only  of  earth,  but  also  of 
metals,  stones,  sand,  trees,  shrubs,  and  underwood  (a). 
But  when  they  have  been  detached  (though  still  lying  on 
the  surface)  they  fall  under  the  same  laws  which  govern 
articles  of  human  manufacflure  and  all  kinds  of  moveable 
property,  and  are  like  them  termed  "chattels." 

Again  both  tenements  and  chattels  are  divided  into 
subjecfls  Corporeal  and  Incorporeal.  For  when  a  man  is 
interested  in  any  subjecfl  of  property,  he  may  be  entitled  to 
enjoy  either  all  the  benefits  derivable  from  it  or  some  of  them 
only;  and  although  in  the  case  of  a  chattel  the  latter  modi- 
fied ownership  is  of  so  little  value  that  it  is  not  found  to 
occur  in  pra<5^ice,  yet  in  case  of  a  tenement  it  is  of  frequent 
occurrence,  one  man  being  entitled,  (for  example,)  to  depas- 
ture his  cattle  on  another's  land,  or  to  walk  through  it,  or  to 
drain  water  through  it.  Such  latter  ownership  when  it  is 
of  a  nature  authorizing  the  party  entitled  to  it  to  take  away 
something  (as  in  case  of  a  right  of  pasturage)  is  called 
a  "  Profit  in  prender ;"  when  it  is  not  of  this  characfler  it  is 
generally  termed  an  "Easement."  But  this  latter  name  is 
not  considered  appropriate  to  such  rights  of  this  characfler 
as  are  given  by  law  without  any  agreement  of  the  parties  (6), 
(as  for  example  the  right  to  have  for  one's  land  such  a  degree 
of  support  from  one's  neighbour's  land  as  will  maintain  the 
former  in  its  natural  state) ;  nor  is  it  held  to  be  applicable 
to  all  such  as  arise  from  agreement  or  grant,  but  to  those 
only  which  belong  to  certain  specified  classes  which  alone 
can  be  clothed  with  the  legal  estate,  the  others  being 
capable  of  beneficial  ownership  CMily  {c).  The  Judges  have 
not  (that  I  am  aware  of)  expressly  stated  any  reason  for 
refusing  the  protecflion  of  the  legal  estate  to  the  numerous 
rights  of  this  nature  which  are  nevertheless  allowed  to 
originate  in  covenant  and  exist  beneficially,  but  the  reason 


(a)  Co.  Litt.,  4a.  [172. 

( 6)  Brpmi  y.Ufmr,  L.  R.  4,  C.  P.  D.        (c)  K^^  t.  Ba%,  2  M.  &  Ee.  538. 
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seems  to  be  that  they  are  less  easily  discernible  than 
those  which  are  allowed  to  be  clothed  with  it,  and  that  an 
intending  purchaser  of  the  servient  tenement  is  there- 
fore more  likely  to  be  deceived  in  respect  to  them.  There  Profit*  in 
is  also  a  species  of  right  which  the  law  for  convenience  S^^*^on 
reckons  as  a  subje<5l  of  property,  viz.  the  right  to  receive  defined, 
money,  or  some  other  chattel  of  a  specified  kind,  but  not  of 
specific  identity  (i),  from  some  person  who  has  himself  con- 
ceded (or  who  derives  under  one  who  has  conceded)  one*s 
claim  to  it,  (a  circumstance  which  distinguishes  the  right 
from  a  right  of  a<5lion  against  an  adverse  claimant,  which 
latter  is  in  our  law  more  stricSlly  termed  a  "right*') (a.)  The 
former  kind  of  right  (the  right  to  receive  money  &c.  from 
some  person  who  has  conceded  or  who  derives  under  some 
one  who  has  conceded  one's  claim)  is  called  a  "profit  in 
render,"  when  it  entitles  one  to  receive  money  &c.  from 
whomsoever  may  for  the  time  being  be  owner  of  some 
particular  tenement,  but  a  "chose  in  a(5lion"  when  it 
entitles  one  to  receive  money  &c.  from  an  individual. 

Probably  there  is  no  systein  of  law  in  which  exacflly  the   Law  applicable 
same  rules  are  applicable  to  tenements  (or  immoveables)  as   contrasted  with 
to  chattels  (or  moveables) ;  but  in  our  system  some  of  the  !^V?f?^^^* 
leading  rules  are  extremdy  dissimilar,  owing  to  the  fadl  that 
rules  of  law  which,  when  the  feudal  system  flourished,  were 
invented  for  its  maintenance,  have  never  on  these  points 
been   altered   by   Parliament,    although  they  are  wholly 
unsuited  to  the  circumstances  of  modem  society,  and  we 
in  general  (either  by  the    express    provisions    of   some 
disposition  or  contracft,  or  by  separating  the  legal  from  the 
beneficial  interest,)  prevent,  as  far  as  we  can,  their  pracflical 
operation.     At   the  same  time  the  tendency  of  modem 
legislation  and  decision  is  to  unify  the  rules  applicable  to 

(i)  If  I  am  correct  in  this  definition,  the  distinction  between  corporeal  and 
iooorporeal  chattels  does  not  depend  on  whether  the  chattel  be  in  the  cnstody 
of  the  owner  or  of  a  third  person.  See  on  this  point  Widgery  y.  T^ptr,  L.  R., 
7  Ql  D.  423. 

(«^  Humi  y.  BUkop,  8  Ex.  675.    HmU  y.  Remmmi,  9  Ex.  635. 
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these  two  kinds  of  property,  and  to  do  away  (though  too 

slowly)  with  the  preposterous  technicalities  which  now 

attend  on  the  dodlrine  of  the  Legal  estate. 

Leading  To  enumerate  the  different  kinds  of  profits  and  easements 

respecting         would    be  almost  as    useless   a  task  as    to  attempt  to 

chattels  and       enumerate  all  the  different  kinds  of  chattel  property,  but 
profits,  &o> 

there  are  a  number  of  leading  distin(5lions  affe(5ling  both 

classes  of  property  which  have  a  serious  legal  import. 

When  All   such  interests  in  tenements  as  cannot   exceed  in 

tenements  are      >.  •     ^         *         /    \      %  ^  « 

treated  as  duration  a  particular  time  (whether  or  not  they  are  also 

chattels.  terminable  on  a  contingency  which  may  happen  before  the 

Jermsofyears,   gjg^xion  of  that  time,)  and  all  interests  therein  held  at  will, 

and  the  beneficial  estate  in  all  securities  for  money,  and 
even  the  legal  estate  in  such  as  are  merely  in  the  nature 
of  a  lien  or  charge,  are  governed  by  the  laws  applicable  to 
chattel  property.  In  case  of  securities  for  money  the 
reason  of  this  is  obvious : — it  is  a  mere  application  of  the 
maxim  accessorium  sequitur  suum  principah.  In  the  case  of 
interests  which  cannot  endure  beyond  a  fixed  period,  it  is 
an  example  of  one  of  the  imperfedlions  of  judiciary  law,  viz: 
that  of  the  tendency  to  extend  a  rule  of  law  beyond  the 
limits  prescribed  by  its  reason.  The  rule  was  originally 
applied  only  to  short  terms  held  by  tenant  farmers  who^ 
used  the  land  merely  as  a  means  of  commercial  profit,  and 
was  established  at  a  time  when  long  terms  of  years  were 
never  granted ;  but  when  these  became  common  it  was  held 
that  the  reason  for  treating  this  particular  interest  in  land 
as  a  chattel  was,  not  that  it  was  used  for  the  purpose  of 
making  money,  but  that  it  was  limited  in  duration  by  an 
ascertained  period,  and  the  do(5lrine  was  therefore  extended 
to  all  interests  which  cannot  exceed  in  duration  a  term  of 
years,  even  though  they  inay  have  originated  in  a  mortgage 
by  which  the  absolute  owner  has  conveyed  the  land  for 
looo  years  to  the  mortgagee  and  he  has  afterwards  fore- 
closed, or  in  a  marriage  settlement  by  which  the  land  may 
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have  been  limited  to  the  husband  for  loo  years  if  he  shall 
80  long  live,  so  that  an  uninstrucfled  person  might  suppose 
the  limitation    would  be    substantially  the   same  as  an 
ordinary  life  estate.     From  this  docftrine  a  pra<5tical  result   Conseqnontlj 
follows,  which  is  worth  attending  to  in  these  days  when  the  ^e  made  to™*^ 
propriety   of  the  law  of  primogeniture  is  being  called  in   ^^  ^®  * 
question,  viz.,  that  any  landowner  who  desires  to  per- 
manently  abrogate  that  law  as  to  his  own  property  can 
do  so  by  simply  conveying  his  estate  to  a  trustee,  and  then 
causing  the  trustee  to  let  it  to  him  for  a  miUion  (or  any 
other  number)   of  years,  without  impeachment  of  waste, 
with  covenant  for  perpetual  renewal ;  and  in  doing  this  he 
may  (by  reserving  to  himself  a  power  of  appointment) 
continue  competent  (without  the  concurrence  of  the  trustee) 
to  dispose  of  the  fee-simple. 

Emblements  too  (that  is  growing  crops)  may  be  reaped   Emblements. 
by  the  executors  of  an  occupier  whose  interest  terminates 
by  the  happening  of  a  contingency,  (i)  and  thus  they  in 
some  degree  partake  of  the  chattel  characfler. 

Then  again  there  are  three  different  circumstances  under  When  Chattels 
which  chattel  property  is  treated  as  subjea  to  the  law  J^J^en^ "' 
which  governs  the  tenement,  or  real  estate.    These  are 
when  it  is  (a)  a  fixture,  {b)  an  heirloom  (stricflly  so  called,) 
or  (c)  a  mimiment  of  the  title  to  any  other  than  a  chattel 
interest. 

As  regards  fixtures,  many  intricate  questions  no  doubt  Fixtures. 
come  before  the  Courts  as  to  what  will  change  a  chattel 
from  its  ordinary  characfler  to  that  of  a  fixture,  and  how 
far  the  law  of  real  property  is  applicable  to  fixtures  under 
particular  circiunstances,  for  it  does  not  govern  them 
equally  under  all.  (i)    But  these  details  are  quite  beyond 

the  province  of  the  present  work.    SufSce  it  to  say  that, 

# 

d')  As  to  tenants  at  rack  rent  this  is  altered  by  the  15  Via  c.  25,  s.  1. 
M  See  MmM  v.  Jacobt,  L.  R.,  7  H.  L.      (6)  Co.  Utt.  8a. 
'n    jrffmmtfimrf  ▼.  OrV^t  ^  R-  329       (c)  19,  H.  3. 
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Heirlooms. 


Title  deeds. 


as  a  general  rule,  whatever  is  attached  to  the  solid  ground, 
or  to  anything  built  thereon,  is  treated  as  part  of  it,  (i)  but 
that  for  the  purpose  of  encouraging  trade  {a)  and  agricultture 

(b)  the  judges  have  made  an  exception  to  this  rule  in  cases 
where  a  tenant  before  the  expiration  of  his  lease  (or  within 
a  reasonable  period  afterwards  while  he  retains  possession) 

(c)  removes  fixtures  which  he  may  have  afl&xed  for  either 
of  these  purposes;  and  as  the  whole  docflrine  which 
forbids  a  man  to  remove  from  property  that  which  he 
had  fixed  during  his  occupation  of  it  is  unjust,  the  judges 
have  not  always  been  logical  in  endeavouring  to  evade  it  {d.) 
We  must  therefore  class  this  branch  of  the  law  amongst 
those  (alas  too  numerous)  which  from  a  similar  cause 
bristle  with  subtile  and  unnecessary  refinements. 

The  term  ** heirloom"  is  sometimes  used  to  denote  a 
chattel  (e)  which  has  been  conveyed  upon  trust  to  permit 
it  to  be  enjoyed  along  with  land  so  long  as  the  rules  of  law 
and  equity  will  permit,  but  such  an  heirloom  -  still  remains 
a  chattel.  The  heirlooms  of  which  I  am  speaking  are  the 
wild  (/)  animals  which  are  preserved  or  dwell  upon 
one's  land  (as,  deer  in  one's  park,  rabbits  in  one's  warren, 
bees,  &c.)  In  these  only  a  qualified  property  can  be 
acquired,  and  this  qualified  property  is  in  the  owner  for  the 
time  being  of  the  land. 

Documents  of  title  again  (though  they  are  so  far  chattels 
that  they  may  be  the  subjecfl  of  detinue,)  (g)  are  nevertheless 
the  property  of  the  owner  for  the  time  being  of  the  land  to 
which  they  relate,  or  the  principal  portion  of  it,  and  it 
would  even  seem  from  Co.  Litt.  (A)  that  they  may  (separ- 
ately from  the  land)  be  entailed  and  otherwise  dealt  with  as 
real  estate. 


(i)  The  maximis  quiequid  plantalur  tob,  solo  accedit. 


(a)  Grady  on  Fixtures,  ch.  4,  s.  2. 

(6)  St.  14  and  15  Vic,  c.  25,  s.  3. 

(c)  Weeton  v.  Woodcock,  7  M.  and  W., 
14, 19;  Exp.  Brookre  Roberts,  L.  R.,  10 
C.  P.  D.  100. 


(d)  See  Grady,  ch.  4,  s.  4. 

(«)  Sheitey  v.  SheUey,  L.  R.,  6  Eq.  540. 

CO  Co.  Utt  8a.  185b.,  1  Vem.  273. 

{g)  Co.  Litt,  ib.,  &  286b. 

(A)  Co.  Litt.,  20a.  citiug  19  H.  8  3. 
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As  regards  profits  in  render,  an  attempt  is  made  by  the   Techmcalitie« 
old  writers  to  introduce  technicalities  into  the  law  respe<5\-   ^^tutwn  <A 
ing  them  by  declaring  that  a  Rent  must  be  certain  and   ^*^**  *" 
annual;  but  nothing  is  more  certain  than  that  rent  need  not 
be  uniform,  for  a  rent  of  a  peppercorn  during  each  of  the 
first  three  years  and  a  specified  sum  of  money  afterwards 
is  quite  valid ;  nor  need  it  be  annual,  for  a  weekly  rent  is 
very  usual,  and  Baron  Parke  (afterwards  Lord  Wensley- 
dale),  in  one  of  those  finished  judgments  {a)  for  which  he 
was  distinguished  has  intimated  that  a  rent  accruing  but 
once  in  twenty  years  would  be  equally  so. 

The  law  as  to  Profits  in  prender  and  Easements  is  difficult  Teclmicalltieff 
of  access  from  the  circumstance  that  most  of  the  cases  in  ^SSSwn  Is 
which  their  validity  has  been  inquired  into  have  been  cases   Profit*  in 

prender  and 

in  which  the  question  was  whether  the  profit  or  easement  Easements, 
claimed  could  be  acquired  by  prescription.  It  does  not 
follow  that  because  a  profit,  &c.,  cannot  be  acquired  by 
prescription  it  cannot  be  acquired  by  an  express  grant  {h) 
really  made, — for  although  it  is  a  technicality  of  English 
law  that  nothing  can  be  claimed  by  prescription  unless  it 
might  have  been  granted,  nor  until  the  Court  has  found 
that  it  was  anciently  granted,  yet  it  does  not  follow  that 
the  Court  will  make  this  ficflion  in  every  instance  in  which 
enjoyment  is  proved,  and  a  grant  consistent  with  it  is 
shewn  to  have  been  possible.  The  Court  will  only  do  so 
when  the  enjoyment  appears  to  be  of  a  reasonable 
charadler  (c),  (that  is  such  as  not  to  subjecfl  the  owner  of  the 
servient  tenement  to  an  indefinite  burthen).  We  are  here 
concerned  not  with  the  question  what  kind  of  profit  or 
easement  may  be  prescribed  for,  but  with  the  question  what 
kind  may  hy  any  means  exist  in  law,  and  we  therefore  are  not 
entitled  to  say  that  (for  example)  a  right  of  Pasturage  for 
an  unlimited  number  of  beasts  cannot  exist,  though  it 


(«)  0mm  T. IH Bmtmmr,  l6M.5e  W.        (e)  Amgmi  t.  DuUon,  L.  R.,  4  Q.  B, 
5««.  D.  174-5. 

(*)  BryoHf  T.  Ufe9er,  L.  R.  4  C.P. 
D.  117,16. 


8 


SUBJECTS  OF   PROPERTY. 


cannot  be  claimed  by  prescription  (a).  It  has  been  laid  down 
that  an  easement  cannot  (though  a  profit  clearly  may)  be 
owned  by  anyone  except  as  appurtenant  to  land  which  (or 
the  occupier  of  which)  is  benefitted  by  it.  But  this 
do(5lrine,  which  is  an  importation  from  the  Roman  law, 
cannot  yet  be  considered  as  fully  established  amongst  us  (i) 


Meanings  of 
the  word 
"  Easement" 


(i)  Great  difficulty  in  framing  an  aoonrate  statement  on  this  subject  arises 
from  the  poverty  of  our  language.  The  word  "easement"  is  sometimes  used 
to  mean  any  portion  of  the  ownership  separated  from  the  rest,  and  in  this  sense 
includes  a  profit  in  prender — sometimes  to  mean  any  portion  so  separated  but 
without  profit,  and  in  this  sense  includes  a  natural  right — sometimes  to  mean 
any  portion  so  separated  but  without  profit  and  originating  in  the  act  of  the 
parties,  and  in  this  sense  includes  a  right  conferred  on  one,  his  heirs  and  assigns, 
whether  or  not  appurtenant  to  a  dominant  tenement — sometimes  to  meap  any 
portion  so  separated  but  without  profit  originating  In  the  act  of  the  parties  and 
annexed  to  some  dominant  tenement,  and  in  this  sense  (in  which  alone  the 
word  is  used  in  Mr.  Goddard's  work)  it  is  true,  indeed,  that  there  cannot  be  an 
easement  in  gross,  but  true  only  by  virtue  of  the  definition,  not  by  Tirtue  of  any 
rule  of  law.  It  is  difficult  to  conceive  a  right  of  water-course  not  beneficial  to 
(and  therefore  necessarily  incident  to)  land,  and  the  same  holds  good  with 
respect  to  many  other  easements.  It  is  clear  however  that  a  right  of  way  may 
exist  in  gross,  though  it  cannot  be  assigned  over  nor  (it  seems)  descend  (6). 
It  is  also  clear  Uiat  a  right  to  use  pleasure  boats  for  hire  can  be  created  in  gross, 
though,  (for  the  reason  already  (c)  given),  it  cannot  be  clothed  with  the  legal 
estate  {dj.  Still,  a  Pew-right  cannot  be  granted  in  gross  («)  unless  by  spedal 
enactment  ^J. 

It  may  therefore  be  a  gmeral  rule  that  an  Eaaemnti  (without  profit)  can  only 
be  created  as  appurtenant  to  Land.  But  a  Profit  in  prender  may  be  granted 
without  any  such  restriction  whether  it  be  a  right  to  take  trees  (9),  or  minerals 
(A),  or  fish  (•),  or  to  depasture  (exclusively  of  the  occupier  of  the  land)  an  unlimi- 
ted number  of  cattle  (j).  And  such  a  profit  in  gross  may  be  asugned  over  (i). 
And  an  easement  may  be  appurtenant  to  a  profit  of  this  character.  Thus,  an 
Authority  to  enclose  a  wood  in  which  the  grantee  is  to  take  trees  may  be  made 
appurtenant  to  the  right  to  take  the  trees  (/).  However,  a  right  in  gross  to  de- 
pasture an  unlimited  number  of  cattle  iv  conif  on  with  the  occupier  cannot  be 
granted  over  (m) ;  but  this  is  because  if  this  were  allowed  the  charge  upon  the 
occupier  might  do  increased  so  that  he  might  not  have  enough  pasture  for  his 
own  cattle. 

And  a  profit  or  easement  cannot  be  joined  as  appurtenant  to  specified  land 
unless  it  be  beneficial  to  that  laud  (»). 

The  most  valuable  of  the  cases  cited  here  are  Baiky  v.  SUv$mi,  and  (as  to 
the  ai^ument)  Shuttkworth  v.  Le  Flnnng, 

(a)  MeUory.Spaieman,  1  Saund.  345.  (g)  Bamngtmfi  Cas$,  8  Co.  186b. 

(6)  Ackroyd  v.  Smilh,  10  C.  6.  164,  (A)  Sd.  Bailey  v.  SUoema,  L.  J.  31  C. 

in  which  however  the  only  point  for  P.  228a;  ad.MuskeiY.HiU,  5  Bing.  694. 

decision  was  whether  a  right  of  way  (1)  Shmtikworth  v.  L§  Fleming^  19  C. 

unconnected  with  the  ei^oyment  of  a  B.  N.  S.  709  jm, 

specified  tenement  can  be  annexed  to  0)  Wtleoma  v.  Ufiom,  6  M.  &  W.  536. 

that  tenement  (A)  Pabur^a  Ca$e,  6  Co.  25;  Muskttt 

(c)  AnU,  p._3,  V.  fli//.  Welcome  v.  Upton, 


(d)  UiU  Y.  Tupper,  S  H.  &  C.  121. 
(«)  Stoekt  V.  Booih,  1  T.  R.  432. 


(/)  Burringiom's  Case,  8  Co.  136b. 
(«)  Sd.  Weekly  y.  Wildmam,  1  Ld. 


(/)  Bnmfiit  T.  RoberU,  L.  R.  5  C.  P.    Ray.  407.  ISmiih, 

224.  (n)   BaUey  t.  Sievtmt-f    Ackroyd  v. 
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However,  it  seems  to  be  clear  that  an  easement  must  have 
a  certain  definite  area,  and  that  therefore  I  cannot  claim 
even  under  an  express  grant  all  such  currents  of  air  as  may 
come  from  a  given  diredlion  over  my  neighbour's  land,  or  all 
such  water  as  may  percolate  to  me  under  his  soil,  (a)  it  being 
considered  contrary  to  public  policy  to  allow  a  landowner 
to  deprive  himself  so  completely  of  the  power  of  rendering 
his  property  produ<ftive  to  himself  and  to  the  community, 
as  by  conferring  such  a  right  he  would  do.     The   right 
to  hght  may  seem  to  be  an  exception  to  this  rule,  but  it  is 
restricfied  by  the  size  and  position  of  the  window  through 
which  the  light  has  access,  and  the  owner  of  the  servient 
tenement  may  ere<5l  buildings,  &c.,  at  some  distance  from 
the  window,  provided  these  do  not  diminish  the  supply  of 
light   below  that  which  has  been   wont   to   be  enjoyed; 
and   probably,   if  the  question  were  to  arise,  the  law   as 
to  the  right  to  currents  of  air  and  the  right  to  percolation 
of   water  would  be  held  to  be  founded  on   similar  prin- 
ciples (b.) 

Easements  which  merely  entitle  one  to  restridl  the  owner   Distinction 
of  adjoining  land  from  altering  its  natural  condition  are   mentTlySirin 
worth  distinguishing  from  easements  which  entitle  one  to  do   restriction  and 
something  upon  the  adjoining  land,  for,  though  the  former   lying  in  nsor. 
are  less  easily  interrupted  (and  might  therefore  be  thought 
to  be  less  easily  acquired  in  any  other  way  than  by  express 
and  aclual  grant),  they  are  nevertheless  more  favoured  in 
law  on  account  of  the  damage  which  would  accrue  to  the 
owner  of  the  alleged  dominant  tenement  if  he  were  held  not 
to  be  entitled  to  them.    Some  of  these  ea  sements,  indeed,  are 
conferred  by  the  law  itself,  and  are  then,  as  we  have  seen, 
not  termed  "easements"  but  "natural  rights*'  (c.) 

With  respe<5l  to  incorporeal  personal  chattels,  they  are   Kinds  of  incor- 
of  two  totally   different  kinds— those  which  consist  in  a   poreal  personal 

•^  chattels. 

(c)  Cktaemof  r.  Richarii,  7  H.  L.,        (c)  See  the  observations  of  Jamks, 
C.  349.  [D.  172.    L.  J.,  in  L.  R.  6,  Ch.  292,  Supra  p.  2, 

(»)  Bffmi  T.  Lef^mr,  L.  R.,  4  C.  P.    Injru  p.  13. 
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right  to  a  periodical  render,  and  differ  no  otherwise  from  a 
rent  than  in  the  facfl  that  they  are  not  charged  on  real 
estate,  and  those  which  consist  of  right  to  receive  some- 
thing once  for  ail.  To  the  former  class  belong  personal 
Annuities  and  Stocks  and  Shares.  To  the  latter,  Debts, 
Money  secured  by  Policies  of  Insurance,  &c. 
Advowsons  An  advowson,  or  right   to  present  to  an   ecclesiastical 

chattelini^t  benefice,  is  worth  mentioning,  because  it  admits  of  a  pecu- 
in  them.  ^j^r  kind  of  chattel  interest ;  for  if  the  next  presentation  or 

any  definite  number  of  presentations  be  dealt  with  apart 
from  the  rest  of  the  advowson,  they  are  deemed  to  be  a 
chattel  real  by  analogy  to  a  term  of  years  (a,) 
Seignories  This  would  be  all  I  should  think  it  necessary  to  say  by 

way  of  defining  the  different  kinds  of  property  if  it  were 
not  that  the  relics  of  the  feudal  system  still  remaining  with 
us  make  necessary  a  short  reference  to  another  incorporeal 
hereditament — the  Seignory.  It  is  well  known  that  for  the 
purpose  of  maintaining  the  military  organization  which 
then  prevailed,  all  the  land  in  England  was  deemed  to 
belong  to  the  king,  and  was  held  of  him  subjedl  to  a  rent 
or  to  some  other  obligation  (such  as  that  of  providing 
soldiers,)  but  yet  was  held  for  an  estate  descendible  to  the 
heirs,  and  durable  (unless  forfeited)  so  long  as  any  heirs 
(lineal  or  collateral)  remained.  In  early  times  those  who 
thus  held  of  the  King  used  themselves  to  enfeoff  others  on 
similar  terms,  and  the  right  to  crown  or  quit  rent,  and  the 
other  services  which  those  who  were  thus  enfeoffed  were 
bound  to  render,  together  with  the  contingent  right  to  have 
the  land  again  upon  a  failure  of  heirs,  is  termed  a  seignory. 

Lord's  interest   'pj^g  rights  of  the  lord  of  a  copyhold  are  virtually  a  seignory ; 
in  copyhold. 

but,  owing  to  the  fact  that  anciently  copyhold  tenants 

were  serfs  of  their  lords,  the  latter  were  deemed  to  be  the 

owners  of  the  land  itself  as  well  as  of  the  feudal  rights  over 

it.    These  rights  (as  is  well  known)  include  (in  general)  a 

(a)  3  Cruise's  Digest,  (Ed.  of  1807)  10. 
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rent,  a  fine  on  death  or  alienation,  and  the  right  to  the 
land  in  case  heirs  to  the  tenant  should  fail  or  none  should 
appear  to  claim  the  land  after  the  tenant's  death,  &c.,  and 
(in  many  manors)  a  heriot  or  beast  on  the  death  of  each 
tenant,  and  are  subje<5l  to  a  right  for  the  copyholder  to 
depasture  on  the  "waste  lands  of  the  manor  his  cattle 
mamtainable  on  the  copyhold  tenement,  and  to  the  obli- 
gation not  to  enclose  so  much  of  the  waste  as  would 
materially  interfere  with  this  right. 


(  12  ) 


CHAPTER  II. 

THE   CREATION  AND  TERMINATION  OF  SUBJECTS   OF  PROPERTY. 


Corporeal 
sabjects. 

Incorporeal 
sabjects. 

Profits  and 
easements  in 
generaL 


How  generally 
originated — 
By  grant 


By  adverse 
enjoyment. 


By  tenure  and 
onstom. 


Respecfling  corporeal  subjecfls,  it  is  unneccessary  to  say 
anything  under  this  head. 

Respedling  incorporeal  subje(fls,  a  few  points  worthy  of 
notice  occur. 

As  to  profits  in  prender  and  easements — as  they  consist 
of  parts  of  the  enjoyment  of  landed  property  separate  from 
the  rest,  they  are  of  course  created  by  such  separation  of 
the  ownership,  and  terminated  by  reunion. 

Their  separation  is  most  regularly  effected  by  a  grant 
from  the  owner  of  the  land,  from  which  they  are  to  be 
detached ;  but  as  the  validity  of  such  a  grant  depends  on 
the  same  principles  as  the  disposition  of  an  estate  in 
property  already  subsisting,  I  will  content  myself  by 
referring  to  the  chapter  on  such  dispositions.  The  separ- 
ation can  also  be  eiBfected  by  adverse  enjoyment  of  the 
profit  or  easement,  in  which  case  the  law  (for  what^^reason 
is  a  mystery)  feigns  that  a  grant  was  made ;  but  although 
the  rules  which  regulate  the  acquisition  by  adverse 
possession  of  profits  and  easements  shew  some  important 
peculiarities,  yet  they  depend  upon  the  same  priticiples  as 
those  which  regulate  the  acquisition  by  similar  means  of 
subje(5ls  already  subsisting,  and  I  will  therefore  treat  of 
them  along  with  these. 

There  are,  however,  some  other  modes  in  which  profits 
and  easements  can  be  acquired,  and  these  must  be 
mentioned  here: 

First,  then,  the  tenants  of  a  manor  are  entitled  (as  part 
of  the  return  made  to  them  for  their  rents  and  services)  to 
those  privileges   which  are    determined    by  immemorial 
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custom  as  being  those  which  the  original  pacfl  between  the 
Lord  and  his  tenants  prescribed.  These  rights  (the  general 
nature  of  which  I  have  already  explained)  are  to  be  enjoyed 
in  common  with  the  Lord  and  the  other  tenants,  and  are 
therefore  called  commonable  rights;  and  from  the  circum- 
stances that  they  are  enjoyed  upon  the  waste  it  is  termed 
a  "  common."  These  privileges  generally  come  in  question 
in  the  case  of  copyhold  tenants,  but  are  also  often  shared 
by  the  freehold  tenants  of  a  manor.  Privileges  of  this  kind, 
as  they  were  conferred  in  consideration  of  tenure,  cease 
when  the  tenure  ceases,  that  is  when  the  tenement  and  the 
seignory  (or  the  copyhold  tenement  and  its  freehold) 
become  united  in  the  same  owner,  which  of  course  occurs 
in  case  of  enfranchisement.  Such  at  least  is  the  common 
law  rule,  but  the  modem  statutes  which  facilitate  enfran- 
chisement contain  special  provisions  up>on  this  head  (a.) 

Again,  tenants  for  life,  &c.,  are  entitled  to  what  are  called 
estovers  or  botes — that  is  the  right  to  cut  down  and 
appropriate  suflScient  wood  growing  on  the  tenement  to 
provide  fences,  agricultural  implements,  and  repairs  for 
buildings,  and  sufficient  wood  and  turf  to  provide  fuel  to 
be  burnt  on  the  premises  {b.)  And  these  rights  of  course 
terminate  with  the  tenancy. 

Again,  the  law  confers  upon  every  owner  of  land  certain 
rights  which'  are  of  the  same  nature  as  easements,   but   ^s  natural!/ 

...  incident  to 

which  (in  order  to  distinguish  them  from  those  acquired  by  property— 
grant  or  adverse  enjoyment)  are  not  called  by  that  name  g^^J^)* 
but  are  termed  **  natural  rights"  {c)  The  chief  of  these  is 
the  right  to  such  support  from  the  adjoining  land  as  may 
be  sufficient  to  maintain  in  its  natural  state  the  land  whose 
owner  is  deemed  entitled  to  the  right  (d.)  Much  difficulty, 
however,  has  arisen  from  the  restridlion  which  the  Courts 

(a)  See  below.  (<0  Bryant  v.  Lefevwf,  L.  R.,  4  C.  P. 

ib)  Co.  Litt.,  41b.  D.  172.  AnguM  y.  DalUm,  L.  R.  4  Q.  B. 

(r)  See  the  obs.  of  Jameb,  L.  J.  in  D.  162. 
L  k^  6  Ch.,  292. 


As  iQcidcnt  to 
estates. 
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have  placed  upon  this  docflrine  of  the  natural  right.  They 
have  held  that  it  does  not  extend  to  such  a  degree  of 
support  as  may  be  necessary  for  the  buildings  which  may 
from  time  to  time  be  eredled  on  the  dominant  tenement. 
The  reason  given  for  this  restridlion  is  that  the  Courts  of 
Law  ought  not,  in  the  absence  of  grant  and  adverse  enjoy- 
ment and  legislative  provision,  to  recognize  any  further 
right  than  a  right  to  have  one's  property  maintained  in 
that  state  in  which  nature  gave  it  (a,)  But  it  would 
surely  have  been  open  to  the  Courts  to  hold,  that  as 
nature  has  given  land  to  be  used  for  (amongst  other 
purposes)  the  ere<5lion  of  buildings,  any  removal  by  my 
neighbour  of  the  support  necessary  to  maintain  such  build- 
ings as  I  may  have  eredled  on  my  land  must  be  considered 
as  an  invasion  of  my  natural  right,  unless  such  removal 
was  itself  made  in  the  use  of  the  land  for  a  proper  purpose, 
and  even  then,  unless  my  neighbour  has  either  himself 
used  every  reasonable  precaution  for  the  maintenance  of  my 
buildings,  or  given  me  authority  to  do  so.  Departure  from 
this  common-sense  view  of  the  matter  has  led  to  much  liti- 
gation and  many  anomalies  and  refinements,  so  that  in  the 
recent  case  o(  Angus  v.  Dalton,  the  Lords  Justices  declared 
{b)  that  even  to  them  the  question  presented  almost  insu- 
perable difficulty.  It  has  however  been  in  effecfl  determined, 
that  when  buildings  are  first  eredled  on  land  the  neigh- 
bouring occupier  is  entitled  to  dig  a  trench  in  his  own  land 
for  the  purpose  of  causing  them  to  fall,  provided  he  does  not 
thereby  remove  the  amount  of  support  which  would  have 
been  necessary  to  maintain  his  neighbour's  land  supposing 
it  had  been  unbuilt  upon ;  but  that  {c)  if  he  removes  the 
support  which  would  have  been  necessary  to  support  the 
land  as  imbuilt  upon,  (a  question  which  it  must  often  be 
impossible  to  decide  with  accuracy),  then  he  must  pay  not 
only  the  damages  which  would  have  been  suffered  by  the 

(a)  See  Angut  y.  DmlioH,  L.  R.,  4  Q.        (6)  p.  167. 

B.  D.  162.     Bryant  y.  Lrfever^  L.  R.  4,        (c)  See  p.  1 70,  »qq, 

C.  P.  D.  172. 
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subsidence  of  the  land  if  it  had  been  unbuilt  upon,  but  also 
the  damage  occasioned  by  the  loss  of  the  buildings  {a) ;  but  if 
he  neglects  for  twenty  years  to  dig  such  trench  and  thereby 
to  cause  the  fall  of  the  buildings,  then  the  owner  of  the 
buildings  acquires  a  right  not  merely  to  prevent  him  from 
removing  their  supp>ort  wantonly  or  unreasonably,  but  also 
to  prevent  him  from  removing  it  for  any  purpose  however 
necessary.  And  though  he  may  excavate  his  land  upon 
the  terms  of  shoring  up  the  land  on  which  the  buildings 
are,  yet  he  must  himself  bear  all  the  expense  of  this  pre- 
caution; and  if  the  precaution  should  (though  without  any 
fault  on  his  part)  be  unsuccessful,  he  must  pay  damages  in 
the  same  manner  as  if  he  had  never  made  use  of  it.  But 
yet,  by  a  further  refinement,  this  docflrine  as  to  the 
acquisition  of  the  right  by  twenty  years*  enjoyment  is 
subje<5t  to  exception  in  case  it  be  proved  that  no  grant  could 
have  been  made  of  the  right  in  question  until  after  the 
commencement  of  the  twenty  years ;  and  also  (according 
to  some  opinions)  if  it  be  proved  that  no  such  grant  was 
made  (while  others  maintain  that  no  exception  will  be 
made  even  though  it  be  proved — ^not  only  that  no  such 
grant  was  made,  but  also  {b)  that  when  the  buildings  were 
about  to  be  ere(5led  the  owner  (against  whom  the  easement 
was  sought  to  be  acquired)  expressly  warned  the  landowner 
who  was  about  to  ere<5t  them  that  he  must  not  understand 
that  he  would  thereby  gain  any  right  to  their  support.  The 
do<5lrine  that  an  important  right  of  property  like  this  can 
be  acquired  subje<5^  to  be  defeated  by  the  accident  that 
some  one  can  be  produced  to  prove  that  no  grant  was 
made  must,  if  it  prevail,  introduce  great  uncertainty  into 
titles.  I  have  entered  upon  the  above  statement  of  the 
mode  in  which  this  right  can  be  acquired  to  show  that, 


(u)  Bnu9mi  ▼.  Bmtkkmm,  9  H.  L.  C.  natural  state,  Smith  y.  Tkackerah,  L.  R., 

503.    But  oolj  if  this  digging  be  snch  4  C.  P.  566. 

u  woald  have  caosed  damagD  if  ilie  (<0  The  Lords  Jnstiees  differed  on 

dflounaDt  tenement  had  be^  in  its  this  point  in  Angm  ▼.  IMUm. 
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(Subjacent 
support) 


(Uae  of  water.) 


(Navigation, 
&o.) 


By  implied 
grant — 
(Way  of 
necessity.) 


(Common  of 
vicinage-) 


from  its  nature,  it  ought  to  be  deemed  a  natural  right,  and 
that  the  Courts  (having  once  denied  it  that  charadler)  are 
now  anxious  to  retrace  their  steps  by  the  aid  of  subtile 
refinements. 

Another  natural  right  is  that  of  support  from  subjacent 
strata,  which  may  occur  when  a  landowner  has  granted 
away  the  surface  of  his  land  while  retaining  the  minerals 
beneath  it,  (in  which  case  the  surface  is  entitled  to  a  right 
of  support  exacflly  similar  to  the  lateral  support  which  I 
mentioned,)  or  when  the  owner  of  a  house  grants  away  the 
upper  storeys  retaining  the  lower. 

Other  natural  rights  are  those  of  a  riparian  proprietor  to 
use  the  water  of  the  stream  as  it  flows  past  for  any  purpose 
not  injurious  to  the  other  riparian  proprietors,  and  to 
prevent  them  from  using  it  for  any  purpose  injurious  to 
him,  and  to  permanently  take  a  moderate  quantity  of  the 
water,  and  to  prevent  others  from  abstracting  an  immoderate 
quantity  of  it  (a). 

Another  natural  right,  of  a  different  charadler,  is  that  of 
the  public  to  navigate  navigable  rivers  (b).  We  may  also 
refer  to  their  right  to  use  highways  on  land. 

Another  right  given  by  law  (or  perhaps  rather  implied 
by  law  as  intended  by  the  parties)  is  the  right  of  one  to 
whom  a  disposition  is  made  of  land,  access  to  which  can 
only  be  obtained  through  other  land  belonging  to  the 
grantor,  to  have  a  way  through  such  other  land.  This  is 
technically  termed  a  way  of  necessity  (c) 

Another  right  given  by  law,  under  the  name  of  common 
pur  cause  de  vicinage y  is  the  right  of  adjoining  owners  of 
pasture  lands,  so  long  as  there  is  no  fence  dividing  the 
lands,  to  continue  a  custom  of  depasturing  their  cattle  each 
upon  the  other's  land  as  well  as  his  own  (i.) 

(a)  Swindon  W.  Works  v.  WilU  Src  Howton  v.  F^arson,  8  T.  R.  60. 

Canal  Co.,  L.  R.,  7  H.  L.  697.  (</)  See  Commrt,  of  Sewen  v.  OlasM, 

(6)  Lyon  v.  Fishmongers'  Co.,  L.  R.,  L.  R ,  19  Eq.  134;  Ccpty.  Scoit,  L.  R., 

1  App.  Ca.  662.  9  Q.  B.  269. 

(c)  Pearson  v.  Sptneer,  3  B.  &  S.  761 ; 
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Such  are  tlie    most  remarkable  profits  in  prender  and 

easements  given  by  law,  independently  of  the  agreement 

of  the  parties ;  but  profits  in  render  are  also  to  some  extent 

thus   given.     This   leads   me  to  explain    the  distincf^ion    DUtioctioo 

between    profits   of    common    right   and    profits    against   cf^^^Hkui^ 

common  right,  the  pra<5lical  importance  of  which  will  appear  ".common 

when  1  come  to  treat   of  the  mode  in  which  profits  and 

easements  can  be  terminated.     A  profit  was  said  to  be  of 

common  right  when  it  was  given  by  the  rules  of  law,  but 

against  common  right  when  it  originated  in  the  agreement 

of  the  parties,  an  agreement  being  of  necessity  in  derogation 

of  the  legal   right, — but  the  incidents  of  tenure  (such  as 

commonable  rights  of  the  tenants  of  a  manor  on  the  Lord's 

waste,  and  the  right  of  a  Lord  to  rents  reliefs  and  other 

services,   and  the  similar  rights  of  an  ordinary  landlord) 

were  considered  so  necessary  to  the  maintenance  of  the 

feudal  system,  (which  was  probably  at  its  zenith  when  the 

mles  founded  on   the  distincflion  in   question  originated,) 

that  they  were  treated  as  given  by  law,  (their  exadl  amount 

and  other  details  being  the  only  points  which  were  regulated 

by  the  agreement  of  the  parties)  (a). 

The  modes  in  which  the  existence  of  incorporeal  subjetfls   Incorporeal 

is  terminated  is  analogous  to  that  by  which  they  are  created,    terminated. 

A  release  of  them  to  the  person  liable  is  the  most  obvious;    By  release. 

but  in  addition  to  this,  the  law,  for  the  sake  of  simplicity,    (Tenementj.) 

Jyy  unity  of 

ceases  to  recognize  as  having  a  separate  existence  any  ownership, 
profit  or  easement  which  has  once  become  the  property  of 
the  same  owner  as  the  land  subjecSl  to  it.  It  may  indeed 
be  granted  afresh  to  a  stranger,  but  until  so  granted  it  is 
as  though  it  had  never  been.  In  case  of  easements 
misunderstandings  often  arise  in  the  application  of  this 
do<ftrine  from  a  supposition  on  the  part  of  a  purchaser  that 
he  is  entitled  to  have,  or  on  that  of  a  vendor  that  he  is 
entitled  to  retain,  whatever  advantages  have  been  used  in 

(a)  DtrnmeU  ▼.  Pau,  1  Biog.  N.  C,    RolhMram    v.   Grem,    Cro.  EL   593; 
3)6,    citing  Gilbert  on  Rants,    151;     Tjfrrwgkam**  Cuse,  A  Co,  36, 
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conne(fWon  with  the  subjecfl  of  the  purchase  or  sale  while 
it  remained  in  the  vendor's  possession  (a.) 
(Particularly         Another  peculiarity  in  the  application  of  the  dodtrine  of 
I^^^witii    *  ^®  extinguishment  of  incorporeal  tenements  by  imity-  of 

the  tenant's       ownership  occurs  in  the  grant  of  a  seignory  to  the  land- 
iaterett  in  a  .      . ,  r         i  .  .       «.  ^    *  m      ^^ 

copyhold.)         owner,  or  m  the  enfranchisement  of  a  copyhold.    The 

eSeCi  of  such  grant  or  enfranchisement  (except  in  case  of 

enfranchisement    under    the    Copyhold   Enfranchisement 

A<5ls,  which  contain  special  provisions  on  this  subjedl)  (b) 

is  that  all  the  services  to  which  the  Lord  was  entitled,  and 

all  the    commonable  profits    to    which    the  tenant  was 

entitled  upon  the  waste,  are  alike  extinguished  (c). 

By  release  But   a  more    recondite    doiflrine    still    remains   to    be 

ornnitvof        disclosed,  and  one  which  was  of  great  importance  in  the 

ownership  as  to  .  o  x- 

part  of  the         palmy   days   when   Coke   upon    Lyttleton  was   the  chief 

ten^ent.  ^^^^  *°  guide  the  praiflitioner  through  the  labyrinth  of  law, 

and    which   it    is    necessary    even    now    to    have    some 

acquaintance    with.      I    mean    that    dependent    on    the 

distiniflion  already  explained  between  profits  of  common 

right  and  profits  against  common  right.     It  is  plain  that  a 

man  who  has  made  an  agreement  in  derogation  of  his  legal 

rights  cannot  be  required  to  give  up  more  of  these  rights 

than    his    agreement    warrants.     This    proposition    was 

anciently    expressed    by    saying    that    an    agreement    is 

"entire,"  (that  is  constitutes  an  integral  whole,  so  that  the 

liability  of  each  party  is  conditional  on  the  observance  of 

all  the  promises  for  which  he  has  stipulated  with  the  other). 

This  do<5lrine  of  the  "entirety"  of  contradl  can  scarcely  be 

said  to  exist  at  the  present  day.     It  assumes  that  every 

man  who  makes  a  contradl  fully  understands  what  he  is  to 

(a)  EUiiv.Mamekuter  Carr,Co.X,.R.,  6  Ch.,  171;)  Lamgky  ▼.  ffmmmomJ,  L. 

8  C.  P.  D.  13,  (where  the  particnlar  R.,  3  Ex.  168;  and  unless  the  doctrine 

easement  in  question  was  a  right  to  of  implied  (or  other)  representation, 

light;)   Barkm  y.  Rhodu,  1  C.  &  M.  with  acts  in  reliance  on  it  apply,  l>«m» 

439 ;  SufiMy,  Browm,  33  L.J.,  Ch.  249 ;  ▼.  Star,  L.  R.,  7  Eq.  427. 

unless  it  he  easements  of  a  oontinnous  (6)  15  &  16,  Vict.,  c.  51,  s.  45,  s. 

nature,  Pyr  v.  Corirr,  1  H.  &  N.916,  48;  4  &  5  Vict,  c  35,  s.  81,  s.  82. 

(appro?ed  in  WalU  y.  Ktimm,  L.  R.,  (e)  MwrAam  y.  BtmUr,  Cro.  Ja.253. 
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do,  and  inserts  provisions  for  every  possible  contingency. 
It  does  not  take  into  account  the  imperfe(5lions  of  the 
human  mind ;  and  it  has  therefore  been  found  so  unworkable 
in  pradlice,  that  it  has  been  frittered  away  by  the  modem 
doiflrine  of  dependent  and  independent  covenants  and 
promises,  (a  very  different  do<5lrine  from  that  which  passed 
under  the  same  name  in  Lord  Holt*s  time),  and  its  sister 
dodlrines — ^that  some  terms  are  not  of  the  essence  in 
equity,  and  that  abatement  and  compensation  may  be 
allowed  for  unimportant  misdescriptions,  and  the  particular 
applications  of  these  dodlrines  under  the  forms  of  the 
dcxflrines  of  relief  against  penalties  and  forfeitures,  of 
implied  conditions,  of  implied  covenants,  and  of  a(5lions 
for  the  use  and  occupation  of  land,  and  for  quantum  vaUat 
and  quantum  msruit,  (for  all  these  are  merely  different 
manifestations  of  the  same  principle,  as  will  appear 
further  on),  until  there  is  now  little  if  any  of  the  ancient 
principle  remaining.  But  in  the  olden  time  the  law 
founded  on  this  distin<5lion  some  very  important  rules 
respecting  the  termination  of  profits  and  easements. — If 
the  owner  of  a  profit  or  easement  of  common  right  released 
(or  became  entitled  {a)  to)  part  of  the  land  out  of  which  it 
issued,  he  continued  entitled  to  a  part  of  the  picofit,  &c., 
bearing  the  same  proportion  to  the  whole  as  the  value  of 
the  rest  of  the  land  did  to  that  of  the  whole  of  the  land 
originally  liable.  But  if  the  owner  of  a  rent  orignating  in 
grant  or  devise  had  released  from  it  part  of  the  land,  and 
afterwards  attempted  to  recover  a  fair  share  out  of  the  rest 
of  the  land,  the  law  told  him  that  every  part  of  the  rent, 
including  the  part  which  he  was  attempting  to  recover, 
was  by  the  terms  of  the  original  grant  to  issue  out  of  not 
merely  the  portion  of  the  land  out  of  which  he  was 
attempting  to  recover  it,  but  also  the  portion  which  he  had 
released,  and  that  therefore  if  he  were  to  recover  any  part 

(«)  See  oo  this  sabjeet  Ca  Litt,    Co.,  L.  R.  2  C.  P.  D.  13. 
I47eto  I49b;  £Uu  w.  MiamekuUr  Carr, 
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I 

of  it,  however  small,  out  of  the  land  remaining  unreleased, 
the  occupier  of  that  land  would  be  entitled  to  contribution 
from  the  owner  of  the  part  released,  and  this  would  be 
contrary  to  the  terms  of  the  release  and  therefore  could  not 
be  allowed,  and  consequently  the  whole  of  the  land  must 
be  treated  as  discharged,  and  the  whole  of  the  rent-charge 
as  extinguished.  And  the  same  rule  was  applied  even  when 
the  mode  in  which  part  of  the  land  became  exonerated 
from  the  rent  was  not  by  release  but  by  unity  of  possession, 
though  when  this  was  so  exceptions  were  established 
whenever  the  application  of  the  rule  would  have  contra- 
vened any  maxim  of  law,  as,  when  the  unity  of  ownership 
was  produced  by  a  descent,  in  which  case  the  application 
of  the  rule  would  have  contravened  the  maxim  actus  legis 
nemini  facit  injuriam  (a.)  And  the  docftrine  applied  not 
merely  to  rents  but  to  all  profits  lying  in  render,  and  also 
to  profits  in  prender,  and  perhaps  to  easements,  though  I 
am  not  aware  of  any  case  in  which  it  has  been  applied  to 
easements,  nor  do  they  seem  from  their  nature  altogether 
obnoxious  to  it.  But  if,  for  example,  I  have  a  right  of  pas- 
turage on  twenty  acres  for  so  many  cattle  as  my  farm  will 
feed  in  winter,  and  I  release  ten  of  these  acres,  I  should 
not  be  entitled  to  depasture  a  proportionate  number  of 
cattle  on  the  remaining  ten  acres  (b)  unless  my  right  of 
pasture  were  an  incident  of  tenure  (c.) 

The  dodlrine  however  has  been  recently  restridled  by  a 

statute,  the  passing  of  which  was  secured  by  the  late  Lord 

(Restriction  of    St.  Leonards  {d).     By  this  statute  a  release  from  a  rent- 

StYeonard's      charge  of  part  of  the  land  subjedl  to  it  shall  not  prevent 

■^®^)  the  recovery  of  a   proportionate   part  of  the  rent-cliarge 

from  the  residue  of  the  land.  But  this  a(5l  does  not  touch 
the  case  of  extinguishment  by  unity  of  possession,  nor  the 
case  of  profits  in  prender,   nor  that  of  easements;   and 

(a)  Exceptions  were  also  sometimes        (c)  IVyalfs  4*  WiWs  Case,  8  Co.  78. 
made  on  cquitAble  grounds,  Mosel  257.        (d)  22  &  23  Vic.,  c.  35,  ss.  10  &  11. 
(6)  Rotheram  v.  Grten,  Cro.  El.  593. 
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besides  the  wording  of  the  final  clause  in  the  secf^ion,  which 
preserves  the  rights  of  persons  who  are  not  parties  to  the 
release,  seems  likely  to  give  rise  to  some  difficulty. 
However,  in  all  cases  in  which  the  rule  still  applies,  I 
think  it  may  be  got  rid  of  by  substituting  for  a  release  a 
covenant  not  to  distrain  upon  or  sue  in  respe(5l  of  the  part 
of  the  land  desired  to  be  exonerated,  though  I  am  aware 
that  doubts  as  to  the  safety  of  this  course  were  expressed 
in  an  old  case  (in  Noy),  and  that  in  consequence  convey- 
ancers have  been  in  the  habit  of  considering  its  safety  as 
not  sufficiently  clear  to  warrant  them  in  advising  a  releasor 
who  has  nothing  to  gain  by  it  to  adopt  it.  The  doctrine 
has  not  been  applied  to  the  case  of  releasing  part  of  the 
land  from  a  mortgage;  and  incumbrances  of  this  nature 
are  really  not  within  the  scope  of  the  rule. 

Incorporeal  chattels,  when  they  are  not  (like  annuities)  (Chattels)— 
of  a  continuing  nature,  can,  of  course,  be  terminated  by  y**^»»actioE 
satisfaction  or  payment ;  and  it  was  formerly  the  law  that 
satisfadlion  of  a  debt  by  a  surety  extinguished  it  as 
completely  as  a  satisfacf^ion  by  the  debtor  himself,  and 
therefore  that  the  surety,  after  satisfying  a  debt  due  on  bond, 
could  not  derive  any  advantage  from  having  the  bond 
assigned  to  him;  but  this  has  been  corredled  by  the 
Mercantile  Law  Amendment  A(ft  (a.) 

When   two  persons   are  co-debtors,  and  the  creditor   By  release  of 

co-debtor. 

releases  one  of  them,  the  other  is  held  to  be  also  exonerated 
for  a  reason  similar  {b)  to  that  giving  rise  to  the  do(flrine 
that  a  rent  is  extinguished  by  a  release  of  part  of  the  land ; 
but,  as  regards  debts  at  least,  the  docftrine  does  not  extend 
to  cases  in  which  a  covenant  not  to  sue  is  substituted  for  a 
release,  but  on  the  contrary  a  release  expressly  reserving  the 
right  to  sue  a  co-debtor  is  construed  as  a  covenant  not  to 
sue  (c),  in  order  that  the  provision  reserving  such  right  may 

(«)  19  &  20  Via,  c.  97,  8.  5.  (g)  (h).  and  as  to  the  general  principle 

(6)  AddisoD  Contr^  977  (6.)  involyed  mo  Ford  v.  Beech,  U  Q.  B. 

(r)  See    amongst  numerons   other  871,  and  in  equity  7  Hare  208. 
eaies  thote  referred  to  in  Addiion,  977 
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be  effecflual.  On  the  other  hand,  a  release  by  one  of  two 
joint  creditors  is  held  to  bar  the  other  (a),  though  there 
is  no  similar  dodlrine  applicable  (b)  to  the  case  of  real 
estate.  And  although  none  of  the  textbooks  state  the 
reason  of  this  destrudlion,  I  succeeded  in  tracing  it  out  in 
an  old  case,  in  which  it  is  laid  down  that  it  is  because  the 
procedure  which  was  in  force  when  the  rule  originated 
required  that  when  two  persons  were  jointly  entitled  to  a 
right  of  aiflion,  whichever  brought  the  adlion  should  bring 
it  in  the  name  of  both,  and  if  the  defendant  pleaded  a 
release  by  one,  and  the  subjecfl  sought  to  be  recovered  was 
real  estate,  the  other  party  might  have  been  summoned 
and  severed,  after  which  the  adlion  might  have  proceeded 
in  the  name  of  the  remaining  plaintiff  alone,  but  no  such 
severance  was  allowed  in  the  case  of  purely  personal  aiflion, 
and  consequently  the  plea  of  release  by  any  plaintiff  was  a 
bar  to  such  an  adlion.  At  present  the  Courts  endeavourto 
•evade  this  rule  unless  the  co-plaintiffs  are  executors  or 
administrators,  in  which  case,  as  one  has  authority  {c)  to 
deal  with  the  assets  without  the  concurrence  of  the  rest, 
the  release  of  a  debt  by  one  works  an  effedlual  extinguish- 
ment of  it.  I  do  not  enter  here  upon  the  peculiar  privileges 
of  sureties,  which  do  not  stridlly  belong  to  the  subjedl 
matter  of  this  work. 

(a)  ArtoH  V.    Baoik.   4   Moo.    192;  some  cnrions  doctrine  was  laid  down. 

Crook  ▼.  Stephetu,  5  Bing ,  N  C.  688,  (6)  47  Ass.  3,  4,  StitM  Y.FurlU,  in  B. 

Viner  Ab.,   Release  (D.  a  ;)   Mildie-  R.),  Tr.  4  Ja.  I. 

wtort  V.  Ooodale,  Cro.  Car.  503,  whore  (c)  Williams  on  Ezecntors,  885  (c,) 


(28) 


CHAPTER  III. 

THE    COMMENCEMENT  OF  TITLE. 


The  commencement  of  the  title  to  property  is  a  totally  How  a  new  or 
distinct  thing,  both  from  the  commencement  of  the  subjedl  ^miSnocs!  * 
of  property  itself,  and  from  the  transmission  or  disposition 
of  the  9wnership.  Land  has  existed  ever  since  the  world 
was,  but  some  person  may  find  it  unoccupied  and  take  pos- 
session of  it,  or  may  find  it  occupied  and  by  force  or  fraud 
take  it  to  himself.  In  such  cases  his  titk  to  it  commences. 
And  in  the  same  way  if  land  is  burthened  with  a  profit 
or  easement,  a  man  who  is  not  really  entitled  to  the  latter 
may  nevertheless  claim  to  be  so,  and  (by  usurping  the  enjoy- 
ment) may  commence  a  new  title  to  it.  And  again,  a  man 
may  take  possession  of  one  of  the  advantages  derivable  from 
the  occupation  of  land,  and  may  thus  sever  it  from  the  rest, 
and  at  once  ere<5l  it  into  a  profit  or  easement  and  commence 
a  new  title  thereto,  in  which  case  not  only  a  new  title  but 
a  new  subje<5l  of  property  commences.  It  is  however  a 
great  mistake  to  treat  (as  Gains  does)  a  gift  as  a  means 
of  commencing  a  new  ownership.  A  gift  merely  disposes 
to  another  of  an  ownership  which  already  exists. 

Although  the  acquisition  of  property  hitherto  unoccupied   How  the  right- 
affords  a  convenient  starting  point  in  the  investigation  of  a   J^  ^^^^  ** 
title,  yet  the  forcible  or  fraudulent  acquisition  of  property   General 
which  rightfully  belonged  to  another  could  never  exonerate   P"°°*P  ®- 
us  from  investigating  its  previous  history,  with  the  view  of 
ascertaining  who  is  lawfully  entitled  to  it,  if  it  were  not 
that  the  law  (from  a  desire  that  the  person  who  appears  to 
be  owner  of  projperty  should  be  really  so,  and  that  persons 
who  deal  with  him  as  being  what  he  appears  to  be  should 
not  be  disappointed,  and  also,  probably,  as  regards  those 
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Diversity  of 
the  doctrines 
prevaling  on 
this  head. 


rules  of  law  which  were  founded  in  the  Middle  Ages  from  a 
consideration  of  the  disturbance  to  the  public  peace  which 
was  likely  to  result  from  an  attempt  to  wrest  the  possession 
of  land  from  one  who  had  obtained  it,  and  from  a  desire 
also  to  prevent  rights  being  called  in  question  after  the  lapse 
of  so  long  a  period  from  their  first  origin  that  it  may  be 
difficult  to  rebut  evidence  which  may  be  brought  forward 
to  make  a  prima  jack  case  against  them),  has  in  most  cases 
provided  that  after  property  has  been  enjoyed  for  a  con- 
siderable period,  the  right  of  those  who  are  really  entitled 
to  it  shall  be  taken  away,  while,  in  the  meantime,  the 
wrongful  claimant  having,  as  we  haVe  seen,  commenced  a 
new  title,  is'  protecfled  in  the  enjoyment  of  the  property 
against  all  but  those  who  have  really  the  right  to  it,  and 
against  any  forcible  entry  even  on  their  part. 

And  here  indeed  we  come  to  a  mass  of  technicality  and 
anomaly  which  has  perplexed  even  the  most  accomplished 
Judges.  If  a  comprehensive  system  of  Land  Registry  were 
adopted,  the  Legislature  might  (probably  without  any  evil 
result)  enadl  that  no  one  should  be  entitled  to  acquire 
any  kind  of  property  by  adverse  possession.  In  the  absence 
of  such  a  system  a  simple  definite  rule  ought  to  be  laid 
down  and  adhered  to.  But  the  state  in  which  the  law 
acflually  exists  is  this — The  rights  of  the  Crown  are 
governed  by  one  setofenadlments  (a),  those  of  ecclesiastical 
corporations  sole  (i)  by  another — those  of  the  rest  by 
public  by  others  dependent  on  the  nature  of  the  subje(5l 
matter.     For  land  and  profits  in  render  fall  under  one  set 


(a)  9  Geo.  3,  c.  16,  &  1  as  to  here- 
ditaments other  than  liberties  or  fran- 
chises, (limit  60  years.)  Extended  to 
the  Duchy  of  Cornwall  by  the  23  & 
24  Vic,  c.  54,  s.  1 ;  and  as  to  certain 
cases  7  &  8  Vic,  c  105,  s.  71,  <99.— 
especially  7 1  -87.  Certain  technicalities 
as  to  the  Crown  being  entitled  to  a 
fresh  right  when  the  lands  have  been 
in  charge  are  removed  by  24  &   25, 


Vic,  c.  62. 

(6)  As  to  tithes,  53  Geo.  3,  c.  127, 
8.5;  2  &  3  Wm.  4,  c  100.  As  to 
actions  by  Bishops  to  recover  benefices, 
6  &  7  Via,  0.  54,  s.  3.  Actions  by 
spiritual  or  eleemosynary  corporations 
sole  to  recover  hereditaments  snoh  as 
below  referred  to,  3  &  4  Wm.  4,  o.  S7, 
s.  29. 
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of  rules  (a),  advowsons  under  another  (b),  profits  in  prender 

under  another  ((?),   easements  lying  in  restri<5lion  under 

another  {d)^  and  easements  l)dng  in  user  imder  another  (e); 

and  even  any  one  of  these  systems  taken  by  itself  is  not 

homogenous. 

The  chief  ena<5hnent  on  the  subie<5l  is  the  Statute  of  ^7^^   ^ 

Statute  of 

Limitations  of  3  and  4  W.  IV — an  A6i  which  is  probably   Limitatioiw. 
the  worst  drawn  of  all  our  badly  drawn  Adls  of  Parliament, 
and  forms  a  marked  contrast  in  this  respe<5l  to  the  almost 
contemporaneous  statute  for  the  abolition  of  fines  and 
recoveries. 

The    Statute    of   Limitations  begins  by    defining   the   Subjects  to 
subje<5ls  to  which  it  applies,    namely;  corporeal  heredit-   appliei. 
aments,  profits  in  render  (except  tolls  and  the  hke),  and 
tithes    (other    than    tithes    belonging  to    a    spiritual   or 
eleemosynary  corporation  sole). 

In  subsequent  (though  not  in  the  immediately  following)   When  time 
se<5\ions  it  gives  some  explanations  as  to  the  mode  in  which   (i^^J^SJ'"* 
the  new  title  may  be  acquired.    Previously  to  this  A6i  <»«•»•) 
there  were  several  cases  in  which  the  law  presumed  that  a 
person  holding  possession  of  property  of  which  he  was  not 
owner  did  so  on  the  owner's  behalf,  and  this  presumption 
could  only  be  rebutted  by  evidence  that  he  had  turned  the 
true  owner  out  or  held  possession  in  defiance  of  him  (/). 
These  cases  were — ^where  one  of  several  co-owners  held 
possession  of  the  entirety  (g) — ^where  the  person   holding 
the  possession  was  a  near  relative  of  the  owner  (h) — ^and 
where  be  was  a  tenant  of  the  owner  and  merely  holding 

(«)  As  to  corporeal  heredituaeiitSr  (6)  6  &  7  Vic  54,  s.3,3  &  A  W.  IV, 

tithee  not  beloogiDg  to  a  spiritual  or  0.  27,  s.  31  to  34  sqq. 

eleemoejxuBy  corporation  sole,  rents,  (c)  2  &  3  W.  IV,  c.  71,  s.  1, 4,  sqq. 

hcriots,  services  or  suits  for  which  a  ((0  2  &  3  W.  IV,  c  71,  s.  3,  4,  sqq. 

dirtress  may  be  made,  annuities  and  («3  2  &  3  W.  IV,  c.  71,  s.  2,  4,  sqq. 

periodical  pa/ments  charged  on  land  (/)  SeeI>o«T./aim€y,8Carr.&P.99. 

(except   modnses    smd    compositions  ig)  Fatrehnm  v.  ShackktoH,  2  Bla. 

beloi^^toaspiritiuU  or  eleemosynary  690;  Dm  v.  PhUKpi^  3  B.  &  Ad.  753. 

corporation  sole),  3  &  4  W.  IV,  c  27,  (A)  Dm  v.  Harboroitgk,  1  N.  &  M. 

s.  1—27, 34  «M.;  97  &  38  Vio^  0.  57;  422;  I>(m  y.  QnM,  10  B.  &  C.  816. 
SlEVIII,c79;91  Jac.  1,0.16. 
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over  after  the  expiration  of  his  tenancy  {a\  The  statute 
abolishes  this  presumption  (6) ;  and  the  facfl  that  it  does  so 
is  commonly  expressed  by  saying  that  it  has  abolished  the 
doiflrine  of  non-adverse  possession.  -  But  the  statute  goes 
further — It  direifls,  in  efifedl,  that  a  rightful  possession 
shall  be  deemed  a  wrongful  one  in  certain  cases,  for  a 
tenant  at  will  after  occupying  for  a  year  is  to  be  treated  as 
thenceforward  holding  the  property  for  his  own  benefit 
(r),  and  a  tenant  from  year  to  year  after  occupying  for  a 
like  period  and  discontinuing  the  payment  of  rent  is  to  be 
similarly  treated  unless  he  resume  such  payment  (i).  The 
statute  also  has  the  effe<5l  of  provicling  that  a  mortgagor 
remaining  in  possession  after  the  time  appointed  for 
payment  of  the  mortgage  debt  is  to  be  treated  as  holding 
adversely  to  the  mortgagee,  imless  he  gives  him  a  written 
acknowledgment  (e)  or  makes  a  payment  on  account,  (/) 
and  even  in  that  case  is  to  be  treated  as  so  holding  from 
the  time  when  such  acknowledgment  or  payment  (or  the 
latest  of  such  acknowledgments  or  payments  if  more  than 
one)  is  given  {g)\  and  that  a  mortgagee  who  enters  into 
possession  is  to  betreated  as  holding  adversely  to  the  mort- 
gagor, from  the  time  when  he  so  enters  unless  he  gives 
him  a  written  acknowledgment  and  in  that  case  is  to  be 
treated  as  so  holding  from  the  time  when  such  acknow- 
ledgment (or  the  latest  of  such  acknowledgments  if  more 
than  one)  is  given.  And  a  trust  for  sale  for  the  purpose  of 
securing  money  is  treated  as  a  mortgage  within  this  rule  (^). 
ifCgacies,  whether  or  not  charged  upon  land,  and  trusts 
(as  well  as  charges)  for  payment  of  legacies,  have  been  also 
brought  by  statutory  enaiflment  under  similar  regulations 
(«).    In  case  of  a  concealed  fraud,  the  statutory  period 

(a)  See  Swggt  ▼.  Shxrim,  Cro.  Ja.  (/)  7  W.  IV  &  1  Vic,  o.  28. 

199;  Smilth  v.  Kwg,  16  Ex.  283.  0^)  3  &  4  W.  IV,  C  27,  s.  28;  37  & 

(6)  3  &  4  W.  4.  c.  27,  b.  12.  18,  8,  7.  38  Vic,  c  62.  8.  7. 

(c)  8.  7.  (*)  LocHii^  y.  ParUr,  L.R.  8,  Ch.  30. 

(<0  »•  8.  (i)  3  &  4  W.  IV,  c.  27,  a.  40;  37  & 

(«;  8.  14;  Pof  Y.  Wmm;  5  Ad.  &  38  Vic,  c.  57,  a.  8  10. 
£11.  291. 
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does  not  begin  to  run  until  discovery  of  the  fraud  (a).    Such 

are  the  provisions  in  the  statutes  as  to  when  (in  special 

cases)  the  adverse   possession   shall  be  deemed  to  have 

commenced,  but  they  also  contain  clauses  by  which  the   (In  general.) 

framer  endeavours  to  define  the  .exa<5l  moment  when  in 

^neral  the    possession   becomes  adverse,  and  these  have 

given  rise   to  much  perplexity  (b).    The  statute  contains 

words  adapted  to  express  that  when  the  owner  of  land  has 

abandoned   the  possession  of  it,    and  after  an    interval 

another  person  has  entered,  the  latter  should  be  treated  as 

if  he  had  acquired  the  property  at  the  moment  when  the 

former  left  it,  or  at  least  should  have  to  remain  in  possession 

for  a  period  shorter  by  that  interval  of  vacancy  than  would 

have  been  otherwise  necessary  to  enable  him  to  acquire 

the  right  (r);  but  this  construdlion  has  not  been  adopted 

(rf).     It  also  provides  for  cases  in  which  rent  is  wrongfully 

received  or  withheld.     If  the  rival  owner  be  dead  when  the 

adverse  possession  commences,  and  the  estate  in  dispute 

be  a  chattel  interest,  though  there  be  no  executor,  and  no 

administrator  have  been  appointed  at  the  commencement  of 

the  adverse  possession,  the  period  will  run  from  the  death, 

and  not  as  under  former  legislation,  from  the  time  of  the 

appointment  of  the  administrator  {e).     In  case  of  forfeiture 

of  a  lease  by  breach  of  condition,  the  tenant's  possession  is 

adverse  to  the  landlord's  right  to  enter  for  the  forfeiture 

from  the  moment  when  such  forfeiture  occured,  but  is  not 

adverse  to  his  right  to  enter  in  reversion  until  the  lease  has 

terminated  (/).     The  law  respedling  the  commencement  of 

adverse  possession    on  the  part  of   a  person    who  has 

obtained  a  void  or  voidable  lease  has  recently  received 

elucidation  in  the  House  of  Lords  (g). 

(a)  3  &  4  W.  IV,  c.  27,  a.  26.  v.  Shqtpard,  19  W.  R.  253. 

(6)  3  &  4,  W.  IV,  c.  27,  8.  3,  4,  6,  6.        («)  3  &  4  Wm.  IV,  c.  27,  8.  6. 

(O  1.  3  a.  (/)  8-  *• 

(i)  Swuih  T.   thyd^  9  Ex.  562;  Me,  {g)  Governor  of  Magdalen   HtpiUd 

Dmumav  Mc.  Kmim,  10  Ir.,  L.  R.  514;  y.  Knoita,  27  W.  R.  602,  rvg.  S.  C,  L.  R. 

I  ▼  CoMM.  12  C.  B.  1  j  BowBh  8  Ch.  D.  709,  5  Ch.  D.  175. 
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How  long 
time  must  ran. 


Right  as  well 
as  remedy 
taken  away. 


Regular  period. 

Periods  in 
exceptional 


oases. 


Exceptions  to 
the  whole 
statute. 


Supposing  however  that  the  adverse  possession  has 
commenced,  the  question  arises  how  long  a  period  must 
elapse  before  the  right  of  the  true  owner  is  taken  away. 
Before  the  statute  it  was  a  maxim  of  Law  that  jus  moritur 
nunquam.  The  power  of  recovering  possession  was  taken 
away ;  but  if  the  property  got  back  into  the  possession  of 
the  former  owner,  he  held  it  in  his  old  right;  and  great 
perplexity  was  thus  introduced  into  titles.  But  the 
enadlment  of  3  &  4  Wm.  IV  (a)  Vaikes  away  the  right  at  the 
same  moment  with  the  remedy;  and  if  the  owner  after  his 
right  has  been  barred  were  again  to  acquire  the  property, 
he  would  not  be  remitted,  but  a  conveyance  to  him  from 
the  adverse  claimant  (now  become  legal  owner)  would  be 
necessary.  The  period  which  must  elapse  before  the  right 
is  barred  is  twelve  years,  (b)  except  that  in  case  of  an 
advowson  the  period  is  100  years,  (c)  when  the  three 
incumbencies  which  immediately  follow  the  commencement 
of  the  adverse  possession  exceed  100  years — is  three 
incumbencies  when  they  exceed  sixty  but  not  100  years — 
and  is  sixty  years  when  they  amount  to  less  than  that 
period  (i); — and  except  that  when  the  subjeifl  is  not  an 
advowson,  and  the  question  does  not  arise  between 
mortgagor  and  mortgagee,  and  the  rightful  owner  is  under 
disability  at  the  commencement  of  the  period,  he  is  allowed 
six  years  from  the  termination  of  his  disabilities  unless  the 
whole  period  as  thus  extended  exceed  thirty  years  (e).  If 
he  once  becomes  free  from  disability  he  cannot  take 
advantage  of  a  second  disability  ensuing,  after  however 
short  an  interval  (/).  All  the  provisions  of  the  statute  of 
limitations  are  subje<5l  to  exception  in  case  of  express  trusts 


(c)  3  &  4  W.  IV,  c  27, 8, 34. 

(6)  37  Si  38  Vic  c  67,  s.  1 ;  only 
ux  from  the  termination  of  a  previous 
particular  estate  if  the  occupier  of  such 
particular  estate  was  himself  barred,  s.  2. 

(c)  3  &  4  W.  IV,  c.  27,  s.  33. 

((f)  3  &  4  W.  IV,  c  27,  s.  30  31. 


(0  37  &  38  Vic ,  c.  57,  s.  3  5. 

(/)  See  as  to  successive  disabilities 
in  diflferent  persons  3  &  4  W.  IV,  c.  27, 
s.  18;  see  as  to  successive  disabilities 
in  the  same  person  without  interval, 
Burrows  v.  EUisom,  L.  R.  6  Ex.  128. 
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(not  being  trusts  for  pa)niient  of  money  out  of  land  (a),  nor 
trusts  for  sale  to  secure  money,  and  thus  answer  the 
purpose  of  a  mortgage  (b). 

Such  being   the   law  of  limitation  as  to  corporeal  and   Byprescrip- 
certain  incorporeal  hereditaments,"  we  pass  on  to  find  still 
greater   technicalities   prevailing  in   the   law  relative  to 
profits  in  prender  and  easements. 

We  have  seen  that  the  pyblic  in  general,  or  a  fluifluating   What  advin- 
sedlion  of  the  public,  cannot  acquire  a  profit  in  prender.   ^^ther'g  lund 
They  may  however  acquire  an  easement,  (or  ^t  least  a  the  public,  Ac. 
right  to  which  the  term  "easement"  would  be  applied  if  it 
belonged  to  a  private  individual),  but  only  if  immemorial 
user  be  proved  (c). 

In  the  case  of  a  claim  made  by  a  private  individual  to  a  Prescription  a 
profit  or  easement,  or  to  a  right  to  toll  or  the  like,  it  is  the  explained.*^ 
general  rule  that  he  is  entitled  to  it  if  he  can  prove  that  he 
or  those  under  whom  he  claims  have  enjoyed  it  from  and 
for  some  time  after  the  coronation  of  Richard  I,  (d)  for 
from  proof  of  such  enjoyment  the  law  will  infer  that  it  was 
rightful  and  that  it  originated  in  a  grant.  But  the  claim  is 
taken  out  of  this  rule  if  it  be  proved  that  at  any  time  since 
that  period  there  has  been  an  interruption  in  the  right.  It 
is  not  necessary  that  the  cnjoyfnent  should  have  been 
uninterrupted;  but  if  the  right  have  been  interrupted — that 
is  if  the  profit  or  easement  have  ever  been  released,  (or 
what  is  the  same  thing  belonged  to  the  same  person  as  the 
servient  tenement),  the  claim  cannot  be  maintained.  For 
example,  if  a  right  of  way  be  claimed,  though  it  may  be 
proved  that  it  was  enjoyed  from  and  since  the  coronation 
of  Richard  I  {e)\  yet  if  at  any  time  during  that  long  period  a 

(«)  37  &  88  Yic,  a  57,  a.  10.  BrymU  v.  Foot,  L.  R.,  3  Q.  B.  497; 

\h)  8.  25.  Lammtn  v.  HUck,  L.  R.,  3  Q.  B.  521 ; 

(r)  Lotd  Bmen  t.  Adams,  L.  R.  3  Angu$  v.  Daiiom,  L.  R.,  4  Q.  B.  D.  162. 

Ex.  D.  861;  Amttim  t.  AwJiMrti,  L  R.  As  the  points  here  stated  are  well 

7  Ch.  D.  689.  known,  I  do  not  think  it  necessary  to 

{4)  HmH  T.  NaUmgham,  L.  R.  1  Ex.  refer  to  any  farther  authority  for  them, 

D.  1.  my  ohjeot  heing  merely  to  state  them 

(«)  See  on  these  poiots  Sbelford,  R.  with  simplicity  and  clearness. 
P.  19,  ladtbe  /bllowiog  recent 
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person  who  was  entitled  to  enjoy  it  was  himself  the  owner 
of  the  land  over  which  it  was  to  be  enjoyed,  (and  not 
merely  entitled  to  the  occupation  of  that  land  for  a 
terminable  period),  the  claim  cannot  be  maintained.  But 
in  pra(5lice  it  is  not  possible  to  prove  that  enjoyment  has 
commenced  before  or  at  the  coronation  of  Richard  I, 
and  therefore  the  law  accepts  proof  that  the  enjoyment 
has  existed  for  twenty  (in  some  cases  thirty)  (a)  years  before 
the  suit  as  raising  a  presumption  that  the  right  has  existed 
ever  sinc^  that  remote  time.  This  presumption  can  be 
rebutted  by  evidence  that  the  enjoyment  commenced  at  a 
later  time,  or  by  shewing,  from  a  consideration  of  the 
nature  of  the  advantage  claimed,  that  it  must  have  so 
commenced,  as  when  what  is  claimed  is  a  right  to  support 
for  a  house  which  house  it  is  evident  is  not  so  old  as  the 
time  of  Richard  I,  (b)  or  where  the  subjecfl  of  claim  is  a 
right  to  receive  a  fee  or  toll  of  an  amount  which  (having 
regard  to  the  then  value  of  money)  cannot  be  reasonably 
supposed  to  have  been  payable  in  the  time  of  Richard 
I  (c).  And  of  course  even  if  the  presumption  be  not 
rebutted,  yet  a  proof  of  unity  of  ownership  would  be  as 
fatal  to  a  claim  resting  on  the  presumption  that  the  enjoyment 
had  commenced  before  Richard  Fs  time  as  to  a  claim 
By  delay.  resting  on  a  proof  that  it  had.      Mere  delay  (independently 

of  any  statutory  enacftment)  in  many  cases  deprives  a  party 
of  specific  (or  equitable)  relief  {d)^  and  deprives  a  party  who 
has  not  the  legal  estate  of  his  right  to  the  beneficial 
interest  (e).  This  is  particularly  the  case  when  the  delay 
is  accompanied  by  condudl  calculated  to  lead  the  other 
Especially  in  party  to  suppose  that  no  adlion  will  be  taken.  In  an  aiflion 
contract  for  specific  performance  it  is  necessary  (as  Lord  Alvanley 

(a)  2  &  3  Wm.  IV,  c.  71.  a.  6.  (c/)  MiUsT,  Hayward,  L.  R.,  6  Ch.  D. 

(6)  Angus  v.  Dalton,  L.  R.,  4  Q.  B.  106;  Lthman  v.  Mc.  Arlhur,  L.  R.,3  C. 

D.  162.  D.  496.    As  to  delay  before  knowledge 

(c)  Bryant  v  Foot,  L.  R,,  3  Q.  B.  497,  of  a  fraud,  Bruume  v.  Me,  Cluttock,  L 

which  is   scarcely  rcconcileablo  with  R ,  6  H.  L.  456. 

Lawrence  v.  iiUch,  ib.  52 1 .  (e)  Turner  y,Collmej  L.  R.,  7  Ch.  329. 
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said)    that    the  plaintiflf  should   shew  himself   "ready — 
desirovis — prompt — eager."  (a)    But  if  he  has  obtained  pos-   (Unless  in 
session   of    proj>erty  which  he  was  to  acquire  under  the  P^^"**"®**) 
contracSl,  delay  in  suing  for  conveyance  is  allowed  (b,) 

Another  ground  on  which  a  claim  to  a  profit  in  prender,   By  the  pre- 

or  an  easement  lying  in  user,  may   be  rested  is  the  Pre-    (Generally!) 

scription  A<fl — for  if  the  profit  have  been  enjoyed  (c)  for 

thirty  or  the  easement  for  twenty  (d)  years,  exclusive  of  the 

time  when  the  person  entitled  to  dispute  the  claim  was  a 

life  tenant  (^),  and  if  it  be  proved  that  the  enjoyment  was 

"as  of  right"  (/),   (that  is  neither  forcible,  secret,  nor  by 

request),  and  be  not  proved  that  it  was  interrupted  at  any 

time  within  the  period  of  thirty  (or  twenty  years)   next 

preceding  the  action,  or  (if  it  was  so  interrupted)  be  at  least 

shown  that  the  interruption  was  not  acquiesced  in  for  a 

year  (^),   the  enjoyment,  not  the  right,  being  that  which 

under  this  enadlment  must  not  have  been  interrupted)  (A), 

the  law  will  secure  the  adverse  claimant,   and  establish 

him  as  owner  of  the  profit  or  easement. 

As  regards  easements  lying  in  restri(flion,  special  pro- 
vision is  made  by  the  Prescription  A6i  for  the  case  of  light  (As  to  light) 
(i).  If  the  occupier  or  successive  occupiers  of  a  building 
have  a  window,  and  have  used  the  light  coming  through  it 
for  twenty  years,  the  adjoining  landowner  becomes  dis- 
entitled to  so  build  on  his  own  land  as  to  block  up  the 
window  or  diminish  the  supply  of  light  used,  unless  he  can 
show  that  the  enjoyment  originated  under  some  writing  (J). 

{a)  Mikoari  ▼.  E.  TJumet,  5  Y.  780  n.  I^  278;  Maatm  y.  Shrtmdmry  4*  C.  Co,, 

lh)&^tpkerd  r.nralUr,L,R.,  20  Eq.  L.  R.,  6  Q.  B.  584. 

659,  (that  is  supposing  the  possession  (g)  s.  4,  Angus  v.  Dattom,  L.  R.,  4  Q. 

WIS  rdenihU  to  the  oontiuct,  MUltr  B.  D.  162. 

T.  Htfwood,  L.  R.,  6  Ch.  D.  196.)  (&)   Carr  v.  Poster,  3   Q   B.  581 ; 

(c)  2  ft  3  W.  IV,  e.  71,  s.  1.  Agntlty  v.  GUnMr,  L  R.,  10  Ch.  Ap.  283. 

(lO  2  ft  3  W.  rV,  c  71,  s.  2.  .It  would  (i)    s.  3.      But  the  Common   Law 

seem  from  Apulmf  ▼.  Okmtr,  L.  R.,  10  Prescription  continues  in  force  even  as 

Ol  Ap.  2SS,  regards  light,  At/mUy  y.  GIomt,  L.  R., 

(•)  2  &  3  W.  IV.,  a  71,  s.  7.  10  Ch.  Ap.  283. 

00  s.  5,  StmfitrdMM  Carnal  Compg.  v.  (j)  s.  3,  jEn,  Moore  y.  HaU,  47  L. 

C0mI  Comnu  L.  R.,  1  H.  J.  Ch.  334. 
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Bynon-exist-         Even  other  negative  easements  are  not  incapable  of 
(As toother       being  acquired,   although  it  be  proved  that  they   were 

negative  united  in  ownership  with  the  land  at  some  time  since  the 

easements.)  ^ 

Coronation  of  Richard  I.     If  such  an  easement  has  been 

enjoyed  twenty  years,  the  law  will  (as  we  have  already  seen) 

generally  treat  it  as  valid  {a). 

By  occupancy        Qne  instance  in  which  a  terminable  interest  could  for- 

•^an  instance 

of  it  abolished,  merly  be  acquired  by  occupancy  no  longer  exists.     I  mean 

the  case  of  the  death  intestate  of  a  man  holding  an  estate 

for  the  life  of  another  which  had  been  conveyed  or  devised 

to  him  without  mention  of  his  heirs,  or  the  death  intestate, 

and  without  heirs  of  a  man  holding  such  an  estate  which 

had  been  conveyed  or  devised  to  him  "and  his  heirs.*'      In 

these  cases  such  estates  now  devolve  like  personal  property 

(b). 

(a)  Supra  p.  15,  iiit^  ▼.  DaUom,  L.        (6)  7  W.  IV  &  1  Vic,  c  26,  s.  6. 
B.,4Q.B.  D.  162. 


(S3) 


CHAPTER  IV. 

DEVOLUTION   OF  CHATTELS   ON   DEATH. 


When  the  deceased  was  entitled  jointly  with  another  Devolution  of 
person,  the  latter  succeeds  to  the  whole;  and  the  rules 
which  I  am  about  to  state  must  be  imderstood  as  applying 
only  where  the  deceased  was  entitled  either  solely  or  in 
some  other  mode  of  co-ownership  than  that  which  is  techni- 
cally known  as  joint  tenancy.  When  we  come  however 
to  enquire  what  "joint"  tenancy  is,  and  in  what  respe(fls 
it  differs  from  other  forms  of  co-ownership,  we  are  driven  to 
confess  that  the  term  "joint  tenancy"  is  simply  used  to 
indicate  the  rule  of  law  that  an  estate  in  co-ownership, 
created  by  a  disposition  which  does  not  state  that  the 
parties  are  to  hold  in  distindl  shares,  will,  on  the  death  of 
any  co-owner,  pass  to  the  survivors.  I  have  endeavoured  to 
make  in  the  note  a  sound  sele(5lion  of  the  authorities  relating 
to  this  docflrine  [i]  (a).  • 

The   most   intelligible  branch   of  the  law   relative   to   Devolution  of 
succession   (and  that  which  I  shall  first  discuss,  and  to 
which  the  law  respedling  other  kinds  of  property  will 

[i]  A  maiked  improvement  has  been  made  in  this  branch  of  the  law  by  the 
New  York  Code,  a.  179. 

(«)  BtjfmoU$  V.  BtmUif,  L.  R.,  2  Q.  unless  enrolled  before  death,  Cro.  Jac. 

B.  474.  52 ;  but  a  surrender  of  copyhold  suffi- 

See  as  to  what  creates  joint  ten-  dent  without  admittance,    Portgr  v. 

aney  in  the  beoefidal  estate,  AveUmg  Porter,  Cro.  Jac.  100;  not  severed  by 

T.Kmipe.  19  Yes.  441;  between  mother  marriage  of  a  female,  Armstrong  ▼. 

and  children,  NmoUi  v.  NmoUt,  L.  R.,  7  Aruuiromg,  L.  R.,  7  Eq.  518;  as  to  ten- 

Ch.  253;  Coombo  ▼.  Hmgku,  L.  R.,  14  ancy  by  entureties  which  is  a  kind  of 

Eq.  415;  by  disseizin,  Ward  y.  Ward,  joint-tenancy  existing  between  husband 

L.  R.,  6  Ch.  789.  '  and  wife,  Green  v.  King,  2  Bla  121 1 ; 

As  to  what  severs  joint-tenancy :     In  as  to  the  nature  of  a  joint-tenant's 

equity,  Brotm  ▼.  Rmmdie,  3  Vez.  J.  257 ;  estate  with  reference  to  order  and  dis- 

W  parchase  of  a  reversion,    We»cot*M  position  clauses,  see  Reynolds  v.  Bowley, 

Cfatt,  2  Co.  60b.,  Ford  v.  Orsy,  6  Mod.  L.  R.,  2  Q.  B.  474;  as  to  survivorship 

45,  BeXm^tmm  rU bop,  Cro Ja.5  2  ;a  bar-  in  case  of  partnership,  Anon.  1 1,  Mod. 

gliw Irult of ilpaeliomipeffeotqal toiever  223. 
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probably  be  assimilated)  is  the  law  which  regulates  the 
devolution  of  chattels  whether  corporeal  or  incorporeal, 
excepting  annuities  limited  to  the  heirs,  but  including  many 
kinds  of  annuities  with  respe(5l  to  which  A6is  of  Parliament 
have  declared  that  they  are  to  devolve  like  chattels,  and 
including  terms  of  years  and  other  chattel  interests  in 
tenements. — In  these  the  beneficial  ownership  devolves 
upon  the  relatives  of  the  deceased ;  but  certain  powers  of 
disposition  (and  the  legal  estate  the  precise  nature  of  which 
I  will  explain  in  the  chapter  on  priorities)  devolve  to  those 
whom  he  has  appointed  (a)  executors,  or  failing  such  to 
the  person  whom  the  law  appoints  to  be  administrator  (b). 
Beneficial  As  to  the  beneficial  interest. — If  the  deceased  leave  a 

next  of  kin.       "^^^^  ^^^  issue,  the  wife  takes  one-third  (c).     If  he  leave  a 

wife  but  no  issue,  the  wife  takes  a  half  (i).  If  the  deceased 
leave  a  husband,  he  takes  the  whole  (e)  [i]. 

The  estate,  except  such  parts  (if  any)  as  a  wife  or 
husband  would  under  the  above  rules  be  entitled  to, 
devolves   as  follows: 

If  the  deceased  leave  children  or  remoter  descendants  it 
passes  to  them,  except  those  among  them  whose  parents 
also  survive  (/) ;  and  they  take  equally,  except  that  when 
issue  in  different  degrees  of  descent  (such  as  children  and 
grandchildren)  are  to  share,  those  who  stand  in  the  remoter 
degrees  take  only  what  their  deceased  parents  would  have 
taken  if  alive  {g).  If  he  leave  no  issue  but  leave  a  father, 
the  father  takes  all  (A).     If  he  leave  no  issue  nor  father, 

[i]  A  judicial  separation  is  an  express  exception  to  this  by  20  &  2 1  Vic.,  c.  85, 
8. 25,  and  of  course  either  judicial  separation  or  divorce  are  implied  exceptions 
to  all  these  rules. 

(a)  Even  by  implication,  GoodM  of  being  (in  each  case)  per  airipu  however 
Ptmthard,  L.  R.,  2  P.  &  M.  369.  remote  the  degree  of  descent,  r«  Rass*a 

(b)  20  &  21  Vic,  c  77,  s.  73.  trusU,  L.  R.,  13  Eq.,  285,  overruling  the 

(c)  22  &  23  Car.  2,  c.  10,  s.  5.  doctrine  in  Williams  on  Exors,  1385 

(d)  8.  6.  (6)  (c) ;  advancements  by  a  fiither  to 
(«)  29  Car.  2,  c  3,  s.  25,  ElHott  ▼.     be  brought  into  hotchpot,  s.  5,  Hatfield 

Collier,    i   Vez.  Sr.  15,   Humphrty  v.  v.  Muut,  L.  R.,  8  Ch.  D.  136;  except 

Buikn,  1  Atk.  458.  advancements  to  the  heir,  s.  5,  Wms.', 

(/)  22  &  23  Car.  2,  c.  10,  s.  5,  7.  1386  to  1392. 

(a)  The  division  among  each  class        (A)  BkcVbonmgkv,  lUm,  I  P.W.51. 
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but  leave  mother,  brother,  or  sister,  the  mother,  brothers, 
and  sisters  take  equally,  the  mother  (a)  not  taking  more  nor 
less  than  a  single  brother  or  sister,  and  half-brothers  and 
half-sisters  being  reckoned  as  equally  near  with  full 
brothers  and  full  sisters  (ft),  and  the  children  (but  not 
the  grandchildren  nor  remoter  descendants)  of  deceased 
brothers  and  sisters  being  entitled  to  the  share  which  their 
parents  would  have  taken  if  alive  {c). 

If  he  leave  none  of  the  above  relations,  those  persons 
who  (surviving  him)  were  at  the  moment  of  his  death  most 
nearly  of  kin  to  him  (i)  according  to  the  rules  of  the 
Roman  law  {e)  (which  reckons  step  by  step  up  to  the 
common  ancestor  and  down  again)  are  entitled  and  in 
equal  shares  if  more  than  one  (/).  But  if  any  of  those  who 
would  have  occupied  this  position  should  die  before  the 
intestate  and  leave  issue,  that  issue  may  not  share  with 
those  who  are  equally  near  of  kin  with  their  parent  so  dying. 
But  if  all  who  were  equally  near  of  kin  with  him  have  also 
died  in  the  intestate's  lifetime,  so  that  no  nearer  kin  than 
such  issue  are  surviving,  such  issue  may  take. 

If  the  intestate  leave  no  legitimate  relations,  the  Crown 
takes  all  {g)  except  (when  he  leaves  ia  widow  or  widower) 
so  much  as  such  widow  or  widower  may  be  entitled  to. 

If  the  Deceased  by  a  testamentary  instrument  appoint  an  Legal  estate, 
executor,  and  such  executor  either  prove  the  will  or  a(51  in  E^^^^^or  &c 
the  administration  (A),  he  is  entrusted  with  the  winding  up 
of  the  testator's  affairs.  But  if,  before  itdling  or  proving,  he 
renounce  the  office,  or  if  no  executor  be  appointed,  the 
Court  will  appoint  a  suitable  person  as  administrator  (»'). 
As  a  general  rule,  the  person  who  has  the  largest  beneficial 
(/)  interest   in  the  estate  of  the  intestate  is  appointed 

(«)  iJic  n,  o.  1 7, 1.7  ;Wm8^  1393^.        (s)  Wms.*  Exore ,  1401  (r)  («). 
(»)  WmiU  Y.  Cnok,  Show  P.  C.  108.         (&)  Brookea  y.  Uai/nes,  L.  R.,  6  £q.25 ; 

(0  22  &  23  Car.  2,  c.  10,  s.  7.  Goods  of  GUwm,  L.  R.,  1  P.  &  M.  105. 
W  Wmfc'ExoTfc,  1397,  (*)(y)  («)(«).        (0  20  &  2 1  Vic,  c.  77,  8.  78. 
(«)  Wma*.  Ezors,  403  (<0  ^05  (kj.  CO  Wms*.  Exon.,  403  (6)  398  (c). 

C/)Wiiifc'Exoi»,  ld97,(«)0r)(«)(«> 
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Limited  ad- 
ministrations. 


Devolntion  of 
executorship, 


Liability  of 
ezecntofi  &o. 


administrator;  and  it  therefore  often  happens -that  when 
the  estate  is  insolvent,  a  creditor  is  appointed  (a).  When, 
however,  several  persons  are  interested,  the  Court 
generally  inclines  to  commit  the  administration  to  one 
only  {b)y  and  rules  have  been  laid  down  prescribing  who, 
amongst  several  claimants,  is  to  be  preferred  {c). 

In  addition  to  ordinary  administrations,  there  are  also 
limited  administrations  granted  whether  an  executor  exists 
or  not,  such  as  an  administratorship  durante  minore  cetate  (^), 
granted  when  the  executor  or  the  person  entitled  to  be 
appointed  administrator  is  under  twenty-one  years  of  age, 
and  continuing  in  force  until  he  attains  that  age ;  Adminis- 
tratorship ad  coUigenda  bona  {e)  granted  when  the  executor, 
or  the  administrator,  or  the  person  entitled  to  be  adminis- 
trator, is  not  in  this  Country,  to  authorize  the  person  to 
whom  it  is  granted  to  collecfl  the  goods  of  the  deceased  and 
transmit  them  to  the  executor  or  administrator,  or  hold 
them  for  him.  An  administrator  in  respecfl  of  a  particular 
portion  of  the  assets  is  also  sometimes  appointed  (/). 

On  the  death  of  an  executor  his  office  devolves  on  his 
executor  (if  any),  but  not  on  his  administrator — On  the 
death  of  an  administrator  his  office  does  not  devolve  (g)— 
When  an  executorship  or  administratorship  comes  to  an 
end  by  death,  before  the  whole  of  the  estate  has  been 
administered,  the  Court  will  appoint  a  new  administrator, 
who  is  termed  an  administrator li^  bonis  nan  administratis  (A). 
An  executor  or  administrator  is  primarily  bound  to  satisfy 

(a)  Coombs  y.  Coomba,  L.  R.,  1  P.  &  woman,  Oooda  of  Pine,  L.  R.,  1  P.  & 

M.  218.  M.  388. 

(6)  And  not  to  a  mere  nominee  of  (O^^  H.VIII  c.5,  8.3;WmB.'Exora, 

them  all,  Teagw  v.  Wharton,  L.  R.,  2  403  *qq. 

P.  &  M.  360,  unless  special  circum-  (d)  See  Monutt  v.  A  rmtfron^,  L.  R., 

stances  intervene,  (as,  if  the  next  of  kin  14  Eq.  423. 

themselves    be    infants^.      Goods   of  (e)  See  Goods  of  Stewart,  L.  R.,  1  P. 

Bwrchmors,  L.  R.,  3  P.  &  M.  139;  see  &  M.  727,  Goods  of  Sehmtrtsfsgsr,  L.  R., 

as  to  granting  it^to  a  widow  judicially  1  P.  D.  424. 

separated  by  her  own  fault,  Goods  of  (J)  Wms.'  Exors,  503  504. 

Ihkr,  L.  R.,    3  P.  &  M.,   50;  as  to  (g)  Wms.*  Exors ,  244  to  275,  298, 

granting  it  to  the  nominee  of  a  married  244,  255. 

(h)  Wms.'  Ezors.,  455. 
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to  the  extent  of  the  assets  {a),  and  (even  without  assets)  to 
the  extent  to  which  he  may  have  by  writing  promised  to  do 
so,  the  (b)  funeral  and  testamentary  expenses  (c),  and 
the  expenses  of  administering  the  estate  of  the  deceased, 
and  the  other  liabilities  attaching  on  that  estate,  and  the 
debts  of  the  deceased  (d) ;  but  the  law  (to  reimburse  him  His  right  to 
for  this  outlay)  gives  him  a  hen  upon  the  assets  in  his 
hands  {e),  which  lien,  if  he  so  desire,  he  can  enforce  by 
commencing  an  a(5lion  for  the  administration  of  the  estate 
(/).  If  he  assent  to  a  bequest  (that  is  express  himself  Howdisen- 
satisfied  that  the  subjedl  of  it  is  not  required  for  the  purpose  eiifon3e*it. 
of  satisfying  the  Habilities  of  the  estate)  he  becomes 
disentitled  {g)  to  enforce  this  lien  against  that  legacy  (or 
against  any  other  except  those  which  in  the  course  of 
administration  would  be  liable  to  exonerate  the  one  in 
question)  in  respe(5t  to  any  liability  of  which  he  was  then 
aware  (A);  and  if  the  assent  was  accompanied  by  a 
transfer  out  of  his  own  possession  and  control  (i),  he 
becomes  disentitled  to  enforce  his  lien  as  above,  even  in 
respe<5l  of  liabilites  of  which  he  was  then  ignorant.  In  this 
case,  therefore,  he  must  meet  the  liability  out  of  his  own 
means  (/),  unless  he  has  by  proper  advertizements  {k),  or 
by  procuring  the  administration  to  be  made  in  Court  (/), 
become  protecfted  from  this  liability.  In  those  cases.  Creditor's 
however,  in  which  an  executor  has  lost  his  lien  and  "* 
become  exonerated  from  his  liability,  the  law  transfers  that 

(«)  PmotU  ▼.  Grmkam,  7  Taunt  580.  ig)  Noel  y.  Rohnuon,  2  Ventris  358 ; 

(»)  Rmm  ▼.  HtyJUff,  4  B.  P.  C.  27;  HiUtard  y.  F^ford,  L.  R.,  4  C.  D.  394. 

CUU  ▼.  JfoMM.  2  B.  4-  B.  460.  (&)  Unless  as  regards  any  debt  which 

(r)  Wmt.'  Ezon.,  906,  citing  S  Inst  at  the  time  of  distribation  had  not  yet 

S03;  55  Geo.  Ill,  o.  184,  s.  37.    As  to  arisen,  and  perhaps  might  neyer  arise, 

what  are  execntorship  expenses,  see  Jervit  y.  Wolfersttm^  L.  R.,  18  £q.  25, 

8h&rp  y.  Lmk,  L.  R.,  10  C.  D.  468.  and   even  in  this  case  he  can  only 

(^  JUmam  ▼.  Mmgku,  4  B.  P.  C.  27 ;  recoyer  capital,  not  income,  ib.  p.  27. 

unless  protected    by    adyertisements,  (t)  See  SMb  y.  Breti,  24  Bea.  499, 

Citgg  ▼.  BcwUmd,  L.  a,  3  Eq.  368,  510,  511  mU.  519. 

Nmdm  y.  Sktrrp,  L.  R.,  1  C.  P.  D.  246.  0)  ^pode  y.  Smith,  3  Rnss.  511. 

(e)   iU    Bmdd,  L.   R.,   16   Eq.  203,  {k)  Ckgg  y.  Holland,  L.  R.,  3  Eq. 

imvm  T.  Wolfanian,  L.  R.,  18  Eq.  18.  368;  StwUm  y.  SUrry,  L.  R.,  1  C.  P. 


C/)  Wma.'  Ezon^  1759  to  1762.  D.  246. 

(/)  Soel  y.  RMtwm,  2  Veotris  358. 


\. 
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Powers  of 
executor,  Sfn., 
and  purchase 
from  him. 


Purchase  from  Hen  to  the  creditors,  {a)  from  which  it  follows  that  the  fa(5l 
«"£»  ee,  .  ^^  ^^  executor  having  assented  to  a  bequest  is  not  sufficient 
to  shew  that  the  title  of  the  legatee  is  a  clear  one  (b), 
however  strong  a  probability  to  that  effedl  it  may  raise. 
But  if  a  legatee  or  distributee  has  for  some  years  adled  as 
owner  without  being  interfered  with,  the  Court  will  protedl 
a  purchaser  from  him  against  the  demands  of  creditors 
&c.  (c) ;  and  the  same  result  follows  when  the  executor,  &c. 
is  himself  the  person  thus  entitled  and  a(fls  in  this  way  (d). 
In  addition  however  to  the  right  of  enforcing  their  liens 
by  administration-adlion,  (which  both  the  creditor  and 
executor  possess,)  the  law  (for  the  avoidance  of  unnecessary 
expense)  authorizes  the  latter  to  sell  or  mortgage  the  assets 
himself  (e),  and  to  give  a  discharge  to  the  purchaser,  &c. 
He  is  bound  to  do  this  only  for  the  purpose  of  securing  the 
debts,  &c.,  and  for  that  of  obtaining  money  to  satisfy  the 
lien  in  question  (/)  or  the  debts,  &c.,  or  the  claims  of 
such  legatees  (if  any)  as  are  entitled  to  priority  over 
those  interested  in  the  asset  disposed  of;  and  if  the 
purchaser,  &c.,  be  aware  that  he  is  making  the  disposition 
for  any  other  purpose,  his  purchase  is  postponed  to  the 
claims  of  those  interested  in  the  asset  in  question  (g).  If 
however  the  purchaser  have  no  notice  of  this,  he  is  not 
bound  to  enquire  (h).  The  executor,  &c.,  can  thus  dispose 
of  both  the  legal  and  the  beneficial  interest  against  those 


(a)  Gr§ig  v.  SomerviiU,  I  R.  4*  M., 
338;  80  {a  fortiori)  when  the  executor 
has  lost  his  lien  without  hecoming 
exonerated,  Damet  y.  Sicholum^  2  D. 
G.  &  J.  693;  Nobk  v.  Brttt,  24  Bea. 
499,  especially  p.  605,  where  the  prin- 
ciple is  explained.  See  Ashley  v.  Ashley, 
L.  R.  4  Ch.  D.  757. 

(6)  SobU  V.  Brett,  24  Bea.,  499; 
Hooper  v.  Smart,  L.  R.  1  CD.  90,  (both 
coses  of  ehoiea  in  action). 

(c)  Spackmau  y.  Timbrell,  8  Sim.  260. 
But  this  does  not  apply  to  choaes  in 
action,  because  the  doctrine  which  pro^ 
tects  a  purchaser  without  notice  does 


not  apply  to  them ;  see  Hooper  y.  Stnart 
4"  Nenion  y.  Sherry,  (both  aboye  cited). 

((f)  Spackman  y.  Timbrell,  8  Sim.  260. 

(e)  Even  to  secure  an  antecedent 
debt  E.  Vane  y.  Rigden,  L.  R.,  5  C.  D. 
663,  though  an  administration  suit  be 
pending  Spackmau  y.  TimbreU,  8  Simu 
260,  Berry  v.  Gibboiu,  L.  R.,  8  Ch.747. 

(/)  JS,  Vane  y.  Rigden,  L.  R.,  5  C. 
D.  663. 

(jg)  Rice  y.  Gordon,  U  Bea.  265,  St 
43  El.,  0.  8,  8.  2. 

(A)  Wras.'  Exors.,  874  citing  Scott  y. 
TyUr  2  Dick.  725. 
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deriving  under  the  deceased;  and  it  seems  that  if  an 
administration  should  turn  out  to  have  been  conferred  on 
the  wrong  person,  any  disposition  made  by  the  adminis- 
trator before  revocation  of  his  apf)ointment  will  remain 
valid,  (certainly  it  will  if  made  in  a  due  course  of 
administration  (a)) — nor  is  it  now  material  by  what  Court, 
&c.,  the  letters  of  administration  have  been  granted  (/;). 
And  an  executor,  &c.,  can  continue  to  exercise  these  powers 
though  an  a(5lion  for  the  administration  of  the  estate  under 
the  Court  have  been  commenced,  and  a  decree  in  it  made, 
and  the  suit  registered  as  a  lis  pendens  (r).  And  one  executor 
or  administrator  can  exercise  the  powers  of  all,  (d)  from 
which  it  follows  that  if  two  make  inconsistent  dispositions, 
the  priority  of  these  must  be  tested  by  the  same  rules  as  if 
they  had  both  been  made  by  the  same  person.  But  an  Howprecloded 
executor,  &c.,  is  precluded  from  exercising  these  powers  JJ^™*^*"^"*°^ 
in  respedl  to  the  subjecfl  of  a  bequest  by  assenting  to  that 
bequest,  and  in  respecfl  to  an  undisposed  of  portion  of  the 
personal  estate,  by  allotting  it  to  the  person  who  would  be 
entitled  in  case  the  estate  were  fully  administered,  for  such 
assent  or  distribution  transfers  the  legal  estate  (^),  and 
precludes  the  executor  from  again  calling  for  it.  The  case 
of  debts  afterwards  discovered,  and  that  of  possibilities 
afterwards  ripening  into  claims,  are  exceptions  as  to  this 
rule,  for  they  entitle  the  executor  (as  we  have  already  seen) 
to  call  upon  the  legatee  to  refund.  The  executor  &c.  is  Dutyofexecu- 
bound  (when  he  finds  it  necessary  to  dispose  of  the  assets)  e^gy^gj*  *\ 
to  do  so  in  the  following  order  (/),  unless  the  necessity  of  powers  of 
satisfying  the  claims  upon  the  estate,  or  some  other  P^  *  ^  °- 
sufficient  cause,  occur  to  the  contrary,  in  which  case  the 
proceeds  of  a  disposition  made  out  of  the  prescribed  order 

(«)  grayrfrwfav.  Fox,  Plowd.  281-2.  (i)  Wms.'  Exors.,  885-6.    And  us  to 

As  to  jinymHff  to  administrators  be-  a  receipt  by  a  single  executor,  Charlton 

ftre  rerocatioD,  see  20  &  21  Via,  c.  77,  v.  E.  Durham,  L.  R.,  4  Ch.  433. 

I.  78.  («)  Stevenson  v.  M.  Lwtrpoolf  L.  R., 

(!)  SO  &  21  Vic,  c  77,  s.  76.  10  Q.  B.  81 . 

(0  Itny  T.OordbN,  L.  R.,  8  Ch.  747.  (/)  Clarke  v.  Ormond,  Joe.  108. 
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will  be  applied  to  reimburse  those  who  would  otherwise  be 
damnified  by  the  irregularity,  istly — The  portion  which 
does  not  fall  under  any  disposition  contained  in  the  will 
(or  codicil),  or  merely  falls  under  a  sweeping  clause* 
purporting  to  comprehend  whatever  may  not  have  been 
otherwise  disposed  of.  2ndly — Whatever  is  not  otherwise 
disposed  of  nor  charged  by  the  will,  but  is  merely  required 
to  make  up  (or  to  raise  the  money  for  the  purpose  of  making 
up)  some  legacy  which  the  will  &c.  specifies  by  amount  or 
value  only.  3rdly — Whatever  is  charged  by  the  will 
(or  a  codicil),  in  priority  to  any  other  portion  of  the  assets, 
with  the  payment  of  some  specified  sum  or  amount 
given  by  it.  4thly — Whatever  is  so  disposed  of  by  the 
will  or  codicil  as  to  shew  an  intention  on  the  part  of  the 
testator  that  the  legatee  should  have  that  particular 
article  (a). 

And  he  is  bound  to  apply  the  money  thus  raised  to  the 
satisfadlion  of  the  claims  which  as  executor  he  is  bound 
to  satisfy,  or  to  the  reimbursement  of  himself  for  those 
which  he  has  satisfied;  and  if  there  be  any  surplus,  to 
expend  it  in  satisf)dng  the  bequests,  taking  care  that  those 
to  whom  specified  property  has  been  bequeathed  shall  be 
first  reimbursed  for  such  of  it  as  he  has  found  it  necessary 
to  dispose  of  and  that  those  legacies  which  were  charged 
upon  any  specified  part  of  the  assets  which  he  may  have 
sold  are  next  reimbursed  to  the  extent  of  the  value  of  that 
part  of  the  assets ;  and  that  those  to  whom  a  legacy  of  a 
specified  amount  or  value  (not  a  specified  article)  was 
bequeathed  are  satisfied  before  those  receive  anything  who 
merely  claim  under  a  sweeping  clause  of  the  kind  to  which 
Kinds  of  I  have  alluded.     Chattels  bequeathed  in  these  four  modes 

legacies.  ^^^  respectively  termed  Specific  (b),  Demonstrative,  Gen- 

eral and  Residuary  legacies. 

(o)   See  Wms.*  Exors.   1076  #99.,    see  BoUtamky  ▼.  Shertom,  L.  IL,  20  Eq 
1270.L  304,'  PmoeU  v.Uifcy,  L.  B,  12  Eq.  173 

(6)  As  to  what  is  a  specific  legacy,    (both  important  cases.) 
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That  the  executor's  duty  is  as  above  stated,  will  appear  Ord«r  in 

wnicu  AMOls 

from  a  consideration  of  the  order  in  which  the  different  u^©  xo  debu, 
kinds  of  property  of  a  deceased  person  are  liable  to  the   *^ 
satisfadHon  of  his  debts  and  testamentary  expences.    This 
is  stated  in  White  &  Tudor's  Leading  Cases  in  eflfedl  as 
follows,  those  which  are  first  mentioned  being  the  earliest 
liable  (a). 

I. — Personal  estate  not  specifically  bequeathed,  unless 
plainly  exonerated,  excepting  so  much  as  is  necessary 
to  satisfy  general  and  demonstrative  legacies. 
II. — Real  estates  dire<5^ed  to  be  sold  for  payment  of  debts, 

and  not  merely  charged  with  the  payment  of  debts. 
III. — Real  estates  descended. 
IV. — Real  estates  devised  charged  with  the  payment  of 

debts. 
V. — Personal  estate  necessary  to  satisfy  general  and 

demonstrative  legacies. 
VI. — Real  estate  devised  without  being  charged  with 
the  debts  (whether  the  devise  be  in  form  specific  or 
residuary,)  and  personal  estate  specifically  bequeathed, 
and  so  much  of  the  personal  estate  charged  with  a 
demonstrative  legacy  as  is  necessary  to  satisfy  such 
legacy  (if  any) — all  these  being  liable  in  equal  priority 
unless  the  testator  have  otherwise  direcfled. 
In  the  note  (i)  I  append  references  to  the  most  recent 
cases  on  this  subje(fl,  which  appears  still  to  occasion  consi- 
derable difficulty. 

(c)  S  Wh.  &  T.  L.  C.  137-9  (edition  of  1872.) 

(i)  Retidnary  pencmftl  estate  (iDclading  annuities,  Bakm  v.  Ki&urm,  L.  R.,  2 
Ql  D.  6S8),  tJM  shares  of  residue  which  fall  to  the  next-of  kin,  (as  by  reason 
of  death  of  the  legatee  before  the  tesUtor,  Trtilmfjf  v.  Hslyar,  L.  R.,  4  C.  D. 
53);  and  real  estate  which  descends  to  the  heir  (as  when  the  devise  fails  nnder 
the  Mortmain  Act,  Blamm  v.  B€a,  47  L.  J.  N.  S.  Ch.  120,  or  by  death  of  the 
de?isee  before  the  testator,  SaM  v.  CiaiiUrbmd,  L.  R.,  18  Eq.  578),  must  exon- 
«ite  personal  chattels  spedfioally  bequeathed  and  the  bequest  of  which  takes 


Baal  estate  dseoended  (as  when  a  devise  of  it  was  void  for  uncertainty,  Row  v. 
•  L.  R^  7  Eq.  414,  where  however  there  were  peculiar  circumstances),  must 
'  Ml  ettAte  qieoifioally  and  effectually  devised. 
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Purchaser 
from  ezeontor, 
&c^  when 
bound  to 
inquire. 


If  a  purchaser  from  an  executor  should  be  aware  that 
the  debts  and  expences  have  been  satisfied  so  that  only 
legacies  remain  impaid,  he  may  be  bound  to  ascertain  that 
the  subjedl  of  sale  is  being  disposed  of  in  its  proper  order  (i). 


[Order  in 
which  assets 
liable,  &C.] 


Pecnniary  legaoies  mnst  exonerate  real  estate  devised  whether  specifically  or 
residaarily,  Tomkku  y.  CoHhMrsi,  L.  R.,  i  C.  D.  626;  Fwr^ukaraon  ▼.  Fhytr,  L.  It, 
3  C.  D.  109. 

Residoary  legacies  mnst  exonerate  general  legacies,  Buktr  t.  Parwm;  L.  R.,  3 
Ch.  587. 

Personal  estate  bequeathed  specifically,  or  bequeathed  in  terms  as  a  whole  and 
not  as  a  residue,  is  liable  rateahly  with  real  estate  derised  specifically  or  other- 
wise, Powell  y.  Atfey.  L.  R.,  12  Eq.  175. 

General  personal  estate  (that  is  personal  estate  devolving  or  residuary) 
must  exonerate  real  estate  charged  with  debts  (said  Scoli  v.  Cumberland,  p.  583), 
unless  it  be  exclusively  so  charged,  Porreti  v.  Prticott,  L.  R.,  10  Eq.  545. 

An  elaborate  discussion  occurs  in  Seoit  v.  Cumhtrland,  L.  R.,  18  Eq.  578;  and 
a  decision  is  there  given  that  a  lapsed  share  of  real  or  personal  estate  must 
exonerate  residuary  personal  estate,  but  the  Court  seems  not  to  have  adverted 
to  the  fact  that  it  was  residuary,  and  the  decision  has  been  in  this  respect  over- 
ruled m  Trethewy  v.  Hefyor,  L.  R.,  4  C.  D.  53,  and  Blamt  y.  Bett,  L.  R,  47  L.  J. 
Ch.  120.  It  was  also  there  held,  that  in  general  a  lapsed  legacy  will  be  treated 
as  undisposed  of,  but  it  was  also  held  (on  the  authority  of  Eyre  y.  Mareden,  4  M. 
ic  Cr.  231,)  that  it  will  not  be  treated  as  meant  to  be  included  under  the  words 
"undisposed  of  as  used  is  the  will,  (for  example,  in  a  direction  that  ''undis- 
posed or*  estates  shall  be  primarily  chsurged),  and  this  seems  to  have  been  the 
principle  of  the  decision  in  BUmn  y.  Bell,  47  L.  J.,  Ch.  120. 

Mortgaged  hereditaments  must  exonerate  other  property  from  the  Mortgage 
Debt,  (17  &  18  Vic.,  c.  113,)  unless  either  a  contrary  intention  appear,  (as  to 
which  see  re  Newmarch,  Newmarek  v.  Storr,  L.R.  9  C.  D.  12),  or  the  testator's 
estate  in  the  hereditament  be  a  mere  chattel  interest,  (fit//  v.  Worwuky, 
re  Warwuley'e  Estaie,  L.  R.,  4  C.  D.  665> 

(i)  So  stated  in  Ewer  y.  Corhett,  2  P.  W.  149,  and  Bwrt  y.  SUmard,  ib.  150. 
This  seems  also  to  have  been  the  ground  of  decision  in  Saieage  v.  Humble^  3  B. 
P.  C.  5,  in  which  case  the  mortgagee  from  the  executor  no  doubt  knew  that 
an  administration  suit  was  pending  in  which  the  debts  had  been  paid.  See  as 
to  a  purchase  of  real  estate  from  a  devisee  of  it  who  is  also  executor,  when 
the  will  has  charged  the  debts  upon  such  real  estate,  Carter  y.  Cariwrigki,  L. 
R.,  7  H.  L.  731. 


(«) 


CHAPTER  V. 

DEVOLUTION  OP  HEREDITAMENTS  ON   DEATH. 


The  observations  respe<5lmg  joint  tenancy  which  I  made  Devolntion  of 
at  the  commencement  of  the  chapter  on  the  devolution  of  •J^^^^'^^^to. 
chattels  on  death  apply  equally  to  "  hereditaments" — ^that  is 
tenements  and  such  annuities  as  are  limited  to  the  *^ heirs" 
of  the  original  annuitant  or  to  some  class  of  them. 

In  other  respedls  the  devolution  of  these  species  of  Deyolntionof 
property  is  regulated  -  by  quite  diflferent  principles  from   menlSnarlaiT. 
those  enunciated  in  the  preceding  chapter,  for  that  of  an 
annuity  limited  to  the  heirs  (a)  (although   it  is  only  a 
personal  chattel)  is  r^^ated  by  substantially  the  same 
roles  as  that  of  a  tenement. 

If  the  deceased  leave  a  wife,  she  is  entitled  during  her  I>ower. 
life  {b)  to  one-third  of  her  husband's  tenements,  whether 
entailed  (c)  or  not,  excepting  those  which  from  their  nature 
do  not  admit  of  division  (i).  But  she  is  not  entitled  to  any 
interest  in  a  chattel  annuity  (d) ;  nor  in  the  case  of  copy- 
holds is  she  thus  entitled  imless  the  custom  so  prescribe  (e) ; 
and  in  no  case  is  she  entitled  if  her  husband's  estate  was 
merely  for  the  life  of  some  person  even  though  the  estate 
be  renewable  for  ever.  Nor  does  she  take  anything  against 
a  surviving  joint  tenant ;  nor  does  she  take  if  the  husband's 
only  interest  was  substantially  (/)  (as  well  as  technically) 
a  future  one  down  to  the  close  of  the  coverture  (g). 

(i)  Bat  eren  of  these  she  is  endowed  by  obtaining  an  alternative  benefit  tmless 
it  be  that  such  endowment  woald  be  iigurious  to  some  third  person  {h). 

(a)  Co.  Litt.  20a^  3  &  4  W.  FV.,  c.     SorfoUc  ▼.  SanderM,  3  Doug  303. 
106,  a.  I.  (/)  3  &  4  Wm.  IV,  c.  105,  s.  3. 

(*)  3  ft  4  W.  rV,  C  105.  (s)  D'Arcy  ▼.  Biake,  2  S.  &  L.  387, 

(c)  Litt,  s.  36,  52 ;  Co.  litt,  29b.         Co.  Litt.,  32a. 

(O  Ca  Litt  S2iL  (*)  Co.  Litt.,  32a. 

(«)SftW#  Ctm,  4  Co.,  30b.  pi.  92; 
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Cnrtesj. 


(Oat  of  separ' 
ate  estate.) 


Dower  for- 
feited. 


If  the  deceased  leave  a  husband,  (i)  he  is  entitled  for  life 
to  the  whole  of  his  wife's  tenements  (a),  whether  entailed 
or  not  {b)j  but  not  to  her  chattel  annuities,  nor  to  estates 
which  she  held  for  the  life  (c)  of  any  person  (d) ;  and  in  the 
case  of  a  copyhold,  only  if  the  custom  so  prescribe  (e). 
And  in  every  case  he  is  only  entitled  upon  the  condition 
that  he  has  had  by  his  wife  a  child  bom  (/)  alive  (^),  which 
might  by  possibility  (A)  have  inherited  the  estate  as  heir  to 
the  wife  {i) ;  and  in  the  case  of  a  corporeal  tenement,  on 
the  further  condition  that  he  has,  by  himself,  or  his  servant 
or  agent,  obtained  possession  of  it  (/"),  and  the  husband, 
like  the  wife,  is  excluded  from  estates  in  reversion  (^),  and 
from  estates  surviving  to  a  joint  tenant  (/).  Much  contro- 
versy has  arisen  (m)  as  to  whether,  when  the  wife  has 
merely  a  beneficial  interest  limited  to  her  separate  use,  the 
husband  is  entitled  to  this  estate  (termed  an  estate  by  the 
curtesy)  in  it,  and  the  tendency  of  decision  is  to  the  e£fe<5t 
that  he  is.  The  Courts  do  not  appear  to  have  thought  of 
testing  the  question  by  considering  whether  he  (or  his  wife) 
is  to  receive  the  income,  or  whether  trustees  are  to  pay  it 
to  her,  but  as  regards  corporeal  tenements  it  is  arguable 
that  in  the  former  and  not  in  the  latter  case,  the  husband 
has  obtained  that  possession  which  is  necessary  to  entitle 
him  to  an  estate  by  the  curtesy. 

A  wife  who  has  left  her  husband  and  lived  with  an 
adulterer  was  barred  of  dower  (») ;  but  whether  this  is  not 
impliedly  repealed  by  the  affirmative  language  of  the  Dower 


(i)  Bnt  in  some  respects  the  law  treats  this  estate  as  oommenoing  during  the 

ooverture,  Co.  Litt,  30a. 

(a)  Co.  Litt.,  30a.  O)  Co.  Litt.,  29a. 

(6)    Amcotia  v.  Cathenck,  Cro.  Jao.  {k)  Co.  Litt.,  29a. 

615;  Litt  36,  52;  Co.  Litt.,  29b.  (/)  But  the  marriage  of  a  female 

(c)  18  Kdw.  Ill,  44b.;  22  Edw.  Ill,  joint  tenant  has  been  held  to  sever  the 

19b.  Ro.  Ab.  Dower,  G.  2.  joint  tenancy,  7  Edw.  Ill,  6.    Bnt  Co. 

(<f)  See  Litt,  s.  35.  Litt,  188a.  imports  the  contrary. 

(«)  Riveifs  Cese,  4  Co.  22b.        [34.  (m)  See  especially  the  dicta  of  Jesse, 

(/)  Co.  Litt.  29b.;  Pom'*  Cote,  8  Co.  M.  R.,  in  Coeptr  y.  MacAmaU,  L.  It, 

C^)  Litt.  s.  35.  4  C.  D.  289,  which  case  was  appealed 

(A)  Co.  Litt.,  40a.  and  decided  on  another  point 

(•)  Co.  Litt,  40a.  29b.  (»)  13  Edw.  I,  o.  34. 
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A<51  (a)  may  be  a  question.  At  all  events,  if  he  receive  her 
back  again,  this  restores  her  to  her  right  (ft).  Parliament 
has  not  infli(5led  on  the  husband  a  similar  penalty. 

The  hereditaments  of  the  deceased  pass  (subje<5^  to  the   Heinhip. 
rights  of  the  husband  or  wife,  if  any)  to  the  heir,  that  is  to 
the  relative  who,  in  the  days  when  the   feudal   system 
flourished,  was  considered  to  combine  as  far  as  pracflicable 
the  claims  of  kinship  with  those  of  policy. 

The  rules  which  determine  who  shall  be  heir  have  been  Inheritaoce 
symmetrised  by  a  modem  a6l  (c)  of  Parliament  as  regards 
descents  occurring  since  the  31st  December,  1833,  and 
such  alone  I  think  it  necessary  to  consider.  This  a(5l 
applies  to  copyholds  &c.,  except  where  a  special  custom  of 
descent  is  proved,  but  does  not  override  such  special 
custom  (d). 

Descent  is  traced  from  the  person  to  whose  heirs  the  Stock  of 
estate  was  limited  by  the  last  instrument  of  disposition 
other  than  some  such  partition  or  enclosure  as  shall  have 
made  the  property  part  of  (or  descendible  like)  some  other 
hereditament  acquired  by  descent.  For  example,  if  land  be 
devised  to  the  heirs  of  A  without  anjrthing  being  given  to 
A  himself,  the  descent  will  be  traced  from  A  (^),  and  the 
person  who,  at  the  testator's  death,  is  heir  of  A  will  first 
take ;  and  so  in  the  ordinary  case  of  a  gift  to  A  and  his 
heirs,  the  descent  will  also  be  always  traced  from  A  (/), 
even  though  not  only  he,  but  his  heirs  for  many  generations, 
may  have  successively  held  the  property  and  died  intestate 
{g).  This  rule  is  an  alteration  on  the  old  law.  If  the 
property  was  given  by  an  instrument  in  which  the  word 
"heirs"  is  not  required  by  law  to  be  used,  and  is  not  used, 
the  descent  is  traced  from  the  person  to  whom  it  was  so 
given.     If  it  was  acquired  by  an  escheat  rendering  it  part 

(c)  8  &  4  Wm.  rV,  c.  105,  %.  2.  Ex.  125. 

M  13  £dw.  I,  c  34.  (•)3&4,Wiil1V,c.106,8.1-4. 

(c)  3  &  4  Wm.  rV,  c  106.  (/)  3  &  4  Wm.  IV,  a  106,  s.  4. 

\i)  Ifiyyh^P"  ▼•  Afvncff,  L.  J.,  37        (9)  •>  2  (claaM  1),  s.  3. 
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of  (or  descendible  like)  some  other  property  the  descent  is 
traced  accordingly.  If  it  was  acquired  by  an  escheat  not 
having  this  efife(5t,  or  by  wrongful  possession,  and  has 
never  been  since  disposed  of,  the  descent  is  traced  from 
the  person  who  so  acquired  it.  But  to  prevent  unnecessary 
expense,  the  person  who  was  last  entitled  is  to  be 
presumed,  until  the  contrary  be  proved,  (a)  to  have  filled 
the  charadler  which  would  entitle  him  to  be  the  stock  of 
descent ;  and  if  the  contrary  be  proved,  but  it  cannot  be 
ascertained  who  is  heir  to  the  stock  whom  the  rule 
prescribes,  the  person  who  was  last  entitled  will  be  treated 
as  the  stock  of  descent  (b). 

If  an  heir  were  to  enter  on  the  land  of  his  deceased 
ancestor,  and  hold  it  for  the  period  prescribed  by  the 
Statute  of  Limitations,  and  then  die  intestate,  and  it  were 
afterwards  to  be  discovered  that  the  ancestor  had  left  a  will 
devising  it  away  from  the  heir,  an  interesting  question 
would  arise  as  to  whether  descent  should  be  traced  from 
the  heir  who  so  entered  and  died,  (on  the  ground  that  his 
entry  was,  though  he  did  not  know  it,  the  commencement 
of  an  adverse  title),  or  from  his  ancestor,  (on  the  ground 
that  he  claimed  merely  as  heir). 
Course  of  If  at  the  death  of  the  deceased  the  eldest  son  of  the 

person  from  whom  descent  is  to  be  traced  be  alive,  he  is 
heir ;  if  he  be  dead,  but  have  left  issue,  his  lineal  heir  is 
heir;  if  he  be  dead  without  issue,  the  next  son  or  his  lineal 
heir  is  heir,  and  so  on  through  the  sons  and  their 
descendants ;  if  no  son  (nor  descendant  of  a  son)  of  the 
stock  of  descent  be  living,  but  one  or  more  daughters  be  so, 
the  daughter  or  daughters  are  heir  (or  coheiresses) ;  but  if 
in  addition  to  such  daughter  or  daughters  there  be  also 
issue  of  a  deceased  daughter,  the  share  which  such 
deceased  daughter  would  have  taken  if  alive  will  go  to  her 

(a)  3  &  4  Wm.  IV,  c.  106,  8.  2.  (6)  22  &  23  Vic>,  c.  35,  s.  19. 


descent. 
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lineal  heir  (a)  as  if  she  were  the  stock  of  descent.  If  no 
descendant  of  the  stock  of  descent  be  alive,  but  his  father 
be,  he  will  take  {b).  If  the  father  be  not  alive,  but  some 
issue  of  his  be  so,  the  lineal  heir  of  the  father  will  take  (c). 
If  no  issue  of  the  father  be  alive,  the  father's  father  and 
his  issue  will  be  resorted  to  (d).  If  no  ancestor  from  whom 
the  stock  of  descent  can  trace  his  lineage  in  the  dire£i  male 
line  nor  any  descendant  of  such  an  ancestor  be  alive,  the 
mother  of  the  most  remote.ancestor  of  this  class  is  admitted ; 
and  failing  her,  her  lineal  heir  {e);  and  failing  such,  the 
descent  will  be  traced  amongst  her  ancestors  and  their 
issue;  and  failing  these,  the  mother  of  the  next  most 
remote  till  we  come  down  to  the  mother  of  the  stock  of 
descent  himself  and  her  heirs,  including  if  necessary  her 
ancestors  and  their  issue;  after  which  our  enquiry  ends. 
Half-blood  are  admitted  on  failure  of  whole  blood  (/)  in  the 
same  degree,  but  in  preference  to  whole  blood  of  a  remoter 
degree,  of  relationship.  If  no  heir  can  be  found,  (a  result 
which  can  only  occur  when  we  can  trace  up  the  descent  to 
bastardy  (^),  attainder,  (that  is  sentence  of  death  for 
crime  (h))  or  (under  some  circumstances)  alienage  (i),  the 
property  passes  to  the  Lord  of  whom  it  is  held,  or  perhaps 
more  corre<5lly  to  the  person  now  holding  the  interest  of 
the  person  of  whom  (as  Lord)  it  was  (when  the  feudal 
system  flourished)  held  (/);  and  if  no  one  can  prove  his 
claim  to  be  regarded  as  such,  it  passes  to  the  Crown ;  but 
an  equitable  estate  does  not  thus  "escheat,"  as  it  is  called, 
either  to  the  Lord  or  to  the  Crown,  but  goes  to  the  trustee  {k). 


(«)  Co€p^  T.  Frtme;  19  L  J.,  Cb.  the  attainder  of  a  person  dying  before 

31S.  the  descent  takes  place  is  immaterial, 

(n  3  &  4  Wm.  IV|  o,  106,  s.  6.  3  &  4  Wm..rV,  a  106,  s.  10. 

h)  g.  S,  (0  Since  the  12th  May,  1870,  the 

^g\  8.  ^7.  disability  of  alienage  is  removed  except 

(•)  t.  8.  ^  ^  dispositions  and  devolntions  oo- 

(f\  g.  9.  6arring before thatdate, 33 Vic^ c.  1 4,s.2. 

^)  As  In  Dm  T.  BkMtam,  I  Mood.  O)  Dm  v.  Bladdmru,  1  Moo.  &  Rob. 

ft  B.  647.  547. 

(ft)  But  nnoe  the  lit  Jumiry,  1834,  (I;)  Bmtk  t.  Sifmtmdt,  16  Bea.  406. 
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BasUrdj. 


Desoent 
restrioted  to 
issae. 


Principle  of 

oontinmng 

eonsiderationt. 


On  gift  to  a 
corporation. 


On  c^  in  fee 
conditional. 


Bastards  are  not,  in  general,  capable  of  inheriting,  but  if 
the  parents  of  a  bastard  who  if  he  were  legitimate  would 
be  his  father's  heir  marry  after  his  birth,  and  then  his 
father  die  intestate,  and  he  enter  claiming  as  heir,  and 
hold  possession  during  his  whole  life  without  disturbance 
from  the  legal  heir  (a);  or  if  the  parents  of  a  bastard 
daughter  who  if  she  were  legitimate  would  be  one  of  her 
father's  co-heiresses  marry  after  her  birth,  and  her  father 
die  intestate,  and  she  enter  along  with  her  sisters  as  one 
of  his  co-heiresses,  and  her  sisters  do  not  objecfl  but  make 
partition  with  her  {b) ;  in  either  case  the  defecfl  in  the  birth 
is  cured. 

Peculiar  rules  govern  the  descent  to  property  limited  to 
the  heirs  of  the  body  of  a  person,  or  to  a  class  of  them, 
(such  as  the  heirs  male,  the  heirs  female,  the  heirs  by  a 
specified  wife,  the  heirs  descended  from  a  specified 
ancestor). 

It  is  a  principle  of  law,  of  pretty  general  application, 
that  when  two  parties  contracfl,  and  each  has  to  pay  a 
consideration  of  a  continuous  characfler,  and  the  consider- 
ation payable  by  the  one  afterwards  fails,  the  other  also 
may  cease  to  render  the  consideration  moving  from  him. 

Sometimes  the  purpose  of  a  gift  is  treated  as  in  this 
respecfl  resembling  a  consideration.  This  principle  has 
two  applications  in  the  law  of  descent. 

First :  when  a  tenement  is  given  to  a  Corporation,  the 
law  holds  that  the  purpose  of  the  donor  is  to  promote  the 
purposes  for  which  the  Corporation  was  foimded;  and  if 
the  Corporation  be  dissolved,  the  law  makes  the  estate 
devolve  not  on  the  Lord  of  whom  it  is  held,  but  on  the 
donor  or  his  heir  (c). 

Secondly:  when  an  annuity  (d),  or  a  copyhold  held  of  a 
manor  in  which  there  is  no  custom  to  entail  (^),  is  limited 

(a)  Co.  Litt,  Sb.  (rf)  Ca  Litt,  19b.  20a. 

SCo.  Litt.,  170b.  (•)  Dot  v.  Clark,  5  B.  &  Aid.  458. 

Co.  UU.,  13b.,  AU-Gm,r,  Lord  Co.  litt.,  19a. 
Oowtr,  9  Mod.  226. 
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to  a  person,  and  to  the  heirs  of  his  body  (or  some  class  of 

them),  the  law  considers  that  the  purpose  of  the  gift  was 

to  provide  for  the  aggrandizement  of  the  donee's  family ; 

and  therefore  if  he  never  has  any  lineal  descendants,  or 

never  has  any  of  the  specified  class  (a),  or  if  they  fail,  the 

law  gives  back  the  estate,  not  to  the  lord  of  the  fee,  but  to 

the  donor  or  his  heir.    Such  an  estate  is  called  a  Conditional 

fee  {b). 

But,  in  order  to  avoid  imnecessary  restricflions  on  the  Alienation  of 

*  eBtateB  to 

freedom    of   alienation,  the    law,    in   both    these    cases,   which  this 

authorizes  the  donee  to  dispose  of  the  estate  and  thus  J^^^^^® 
defeat  the  donor's  "possibility  of  reverter,"  (c)  provided 
that,  in  case  of  a  limitation  to  the  heirs  of  the  body,  he 
makes  the  alienation  at  some  time  when  there  is  a 
probability  of  the  purpose  being  fulfilled,  that  is  at  some 
time  when  he  has  issue  living  and  capable  of  inheriting  the 
estate  imder  the  limitation  {d). 

Before  Edward  Ts  reign  limitations  to  the  heirs  of  the  Estates  taiL 
body  in  freehold  tenements  were  also  governed  by  the  above 
principles;  but  in  that  reign  the  law  was  altered  by  the 
Statute  of  Conditional  Gifts  (^),  which  invalidated  all  alien- 
ations by  which  persons  entitled  to  such  estates  might  seek 
to  disherit  their  issue,  and  also  by  implication  authorized 
the  donors  to  prescribe,  by  the  same  or  a  subsequent  dispo- 
sition, who  should  take  the  estate  on  a  failure  of  inheritable 
issue  (/)•  Such  an  estate  as  the  statute  prohibits  the  alien- 
ation of  is  called  an  Estate  Tail  (g), 

(•)  Ca  Litt,  SOs.;  though  aooordiDg  Rolle  expressly  asserts  it    Rolle  sng- 

to  the  cases  cited  in  Kolle  Ah.  841,  gests  that  an  advowson  in  gross  most 

desoendaota  not  helonging  to  the  class  also  (on  death  of  the  owner  intestate 

wped&td.  were  inheritable  if  those  who  and  without  heirs)  pass  to  the  person 

bekmgad  to  the  class  fiiiled.  from  whom  it  was  last  granted  or  his 

^)  See  (for  the  general  law  as  to  heirs,  and  failing  him  and  them,  to  the 

eoQiUtional  fees)  Co.  LitL,  19a.,  19h.,  King;  ib.  pL  6. 

Dm  T.  Ctgrk^  5  B.  &  Aid.  45S.  (d)  ib. 

(c)  As  to  conditional  fees,  Ca  Litt,  («)  13  Edw.  I,  c.  1. 

19a.    As  to  grants  to  Corporations,  (/^  See  2  Thomas's  Co.  Litt.,  chap. 

BoUe  Ah^EadheieA.  1, 2, (whichisoited  on  Remainders. 

Ij  Hafgreate  (n.  2  to  Co.  Litt,  13h.)  (g)  From  <<taUl^,"  because  it  is  an 

aa  denTing  the  ezicteiice  of  the  possi-  inheritance  cut  short 
hOkf  of  fvforter,  whereas  in  pL  8,  4, 
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Descent  of 
estates  in  fee 
conditional  or 
in  taiL 


Barring  of 
entails. 


Protector. 


The  devolution  of  an  estate  tail,  and  that  of  a  conditional 
fee  when  it  is  not  restritfled  to  any  particular  class  of  issue, 
is  the  same  as  that  of  an  estate  in  fee-simple,  except  that 
it  terminates  upon  failure  of  lineal  heirs.  When  it  is 
restricfled  to  heirs  male,  it  descends  exclusively  to  males 
claiming  through  males.  When  it  is  restricfled  to  heirs 
female,  it  descends  exclusively  to  females  claiming  through 
females.  It  may  also.be  restridled  in  almost  any  other 
manner  (a).  On  failure  of  issue  of  the  class  specified,  the 
descent  of  an  estate  tail  stops  {b) ;  but  that  of  a  fee  condi- 
tional continues,  according  to  RoUe  (c),  to  the  other  des- 
cendants. 

I  conceive  that  the  operation  of  the  enadhnent  which 
invalidates  alienations  by  which  issue  would  be  disherited 
may  be  prevented  by  a  clause  in  the  instrument  creating 
the  entail,  for  the  statute  merely  direcfls  that  the  will  of  the 
donor  shall  be  observed.  It  may  also,  after  the  creation  of 
the  entail,  be  obviated  by  a  disposition  accompanied  by 
peculiar  formalities,  the  nature  of  which  will  be  discussed 
in  a  later  chapter  (i). 

Although,  however,  a  disposition  accompanied  by  the  {d) 
prescribed  formalities  is  sufficient  to  bar  the  entail  (^),  and 
is  also  (speaking  as  a  general  rule  and  not  entering  into  all 
the  details,  which  are  set  forth  with  great  clearness  in  the 
Statute,)  sufficient  (when  the  estate  tail  is  an  estate  in 
possession,  or  is  expe<5lant  only  on  the  termination  of  a 


Whether  inten- 
tion to  bar  be 
necessary. 


(i)  I  have  known  the  question  to  arise  in  practice  whether  a  deed  purporting 
to  convey  land  in  fee  will  bar  an  estate  tul  in  the  land  when  the  grantor  who 
executed  the  deed  supposed  that  he  was  entitled  in  fee,  and  that  the  estate  tail 
(if  he  knew  it  had  ever  existed)  had  been  defeated  by  a  previous  appointment 
under  a  power,  and  he  accordingly  did  not  entertain,  nor  by  the  deed  express, 
any  intention  to  bar  the  entail  which  was  afterwards  found  to  be  still  subsisting, 
the  grantor  having  at  the  time  such  an  estate  as  wohld  have  enabled  him  to  bar 
the  entail,  and  the  discovery  having  been  made  by  the  purchaser's  solicitor  in 
time  to  enrol  the  deed,  which  he  immediately  did  without  communicating  with 
the  grantor. 

(a)  Litt.,  s.  21-2;  Co.  Litt,  24a.  &c.     Co.  Litt.,  19a.;  Contra  Co.  Litt.,  20a. 
(6)  Co.  Litt.,  19a.  to  27b.  (d)  3  &  4  Wm.  IV,  c.  74,  s.  41 . 

(c)  1  Ro.  Ab.841.    Harg*s.  Notes  to        (e)  s.  15. 
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lease  at  a  rent  (a)  or  on  that  of  an  estate  for  years  not 
terminable  on  the  dropping  of  any  life  or  lives  (ft),)  to  bar 
the  estates  lying  behind  the  estate  tail;  yet,  when  the  estate 
tail  is  expe<5lant  on  the  termination  of  any  other  estate  than 
those  which  I  have  mentioned,  the  law  recognizes  a 
prote(5lor  of  the  settlement  (r),  whose  consent  is  necessary 
to  the  barring  of  the  estates  l)dng  behind  the  estate  tail  (i), 
unless  either  those  estates  become  the  property  of  the 
persons  who  derive  under  the  disposition  by  which  it  was 
attempted  to  bar  them  {e),  or  the  disposition  by  which  it 
was  attempted  to  bar  them  was  made  for  valuable 
consideration,  and  the  tenant  in  tail  afterwards  makes  some 
effedlual  disposition  with  the  consent  of  the  protecflor  or 
at  a  time  when  there  is  no  protecflor. 

When  a  disentailing  disposition  is  made  merely  for  a  Bar  for  a  limi- 
limited  purpose,  (such  as  that  of  raising  money),  the  bar  ^^^ 
(whether  as  to  the  entail  or  as  to  the  estates  lying  behind 
it)  does  not  operate  to  any  further  extent  than  that  required 
for  the  accomplishment  of  that  purpose,  unless  an  estate 
of  inheritance,  or  for  the  life  of  the  grantee,  be  limited  by 
the  disposition;  but  in  that  case  the  bar  extends  to  the 
whole  period  embraced  by  such  estate,  so  that  after  the 
fulfilment  of  the  purpose,  (for  example,  after  the  redemption 
of  the  mortgage  &c.  created  by  the  instrument),  the  estate 
which  was  created  by  wa)-  of  security  becomes  the  property 
of  the  tenant  in  tail  (/).  In  neither  case  docs  any  decla- 
ration to  the  contrary  prevail ;  nor  I  apprehend  would  any 
form  of  limitation  to  the  contrary  prevail,  unless  contained 
in  a  distindl  instrument,  though  this  last  point  has  excited 
some  difference  of  opinion. 

The  statute  which  cast  the  rules  applicable  to  the  barring   jrines  and  Re- 

of  entails  into  their  present   form,  and  which  abolished  covenw  Act 

•^  commented  on. 

(a)  3  &  4  Wm.  IV,  c.  74,  s.  26.  (<0  >•  34. 

(*)  fc.  22.  (0  8.  39. 

(0  M.  22  to  82,  where  the  question  (/)  s.  21. 
who  shall  be  protector  Is  answered. 
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Fines  and  Recoveries,  was  the  work  of  Mr.  Peter  Brodie, 
and  is  the  best  drawn  of  all  our  statutes,  contrasting  most 
favourably  with  the  awkward  clauses  of  the  Statute  of 
Limitations ;  and  as  it  is  easy  of  access  and  presents  but 
few  difficulties,  I  do  not  propose  here  to  dwell  upon  it ;  but 
I  may  mention  that  in  the  corresponding  Irish  Adl  words 
have  been  inserted  with  a  view  to  prevent  the  very  few 
questions  which  it  was  thought  might  possibly  have  been 
raised  (a)  as  to  its  meanings  and  that  one  at  least  of  its 
provisions  (that  which  prohibits  lessees  at  a  rent  from 
atfling  as  protecflors)  is  not  new,  but  merely  repeats  mutatis 
mutandis  the  provisions  of  an  earlier  Adt  {b)  respe(5ling 
Common  Recoveries,  and  that  the  learning  of  Fines  and 
Recoveries,  which  were  the  means  employed  before  the 
statute  for  (amongst  other  purposes)  the  barring  of  entails 
and  estates  lying  behind  estates  tail,  is  to  be  found  in  Mr. 
Cruise's  works  on  those' subjedts,  and  almost  as  fully  in  his 
"Digest"  (c). 
I^Bare  I  must  also  mention,  that  as  no  humai^  work  is  perfe<5l, 

so  in  the  statute  for  the  Abolition  of  Fines  and  Recoveries 
there  is  one  flaw, — the  use  (without  defining  it)  of  the 
expression  "bare  trustee."  The  same  expression  occurs 
in  a  more  recent  statute  (i),  and  has  received  in  respe<5l  of 
that  statute  very  recent  elucidation.  The  most  recent 
definition  is  that  suggested  by  the  present  Master  of  the 
Rolls  (^)— *  *a  trustee  without  any  beneficial  interest."  Others 
(/)  have  thought  that  a  trustee  without  a(5live  duties  to 
perform ;  or  a  trustee  who  has  but  one  beneficiary  and  who 
could  be  compelled  by  that  beneficiary  to  convey  to  him ;  or 
a  trustee  having  several  beneficiaries  who  are  all  competent 
to  concur  in  requiring  a  conveyance  and  have  required 

(a)  3  &   4  Wm.  IV,  a.  74,  ss.  1         (c)  Vol.  5. 
(*« estate"),  20.  38,  78;  4  &  5  Wm.  IV,        (d)  38  &  39  Vic,  c.  87,  a.  48. 
0.  92.  88.  1  (*< estate ''),  17,  36,  69.  («)  Morgan  y.  Swansea,  S.  J.,  L.  R. 

Differences  also  occur  in  ss.  15  (Ir.  9  C.  D.  582,  584. 
IS),  19  (Ir.  16),  Ir.  22.  CO  See  Chrisiie  v.  Ovington,  L.  R.  1 

(6)  14  Geo.  II,  0.  20.  C.  D.  281. 


Trustee," 
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it;  is  a  "bare  trustee."  The  clause  in  the  Fines  and 
Recoveries  A<51  respecting  a  bare  trustee  is  that  which 
provides  that  he  shall  not,  except  in  certain  cases,  be 
proteiftor.  Under  this  se<5lion  also,  the  question  has  come 
before  the  Courts  (a),  but  the  question  merely  was  whether 
the  31st  se(5lion  should  be  overridden  by  the  24th. 

Dispositions  by  which  estates  are  limited  to  one  and  the  <?««»«  entafls  of 
heirs  of  his  body  during  the  life  of  another  do  not  fall  under  autr«  vie. 
the  above  rules,  even  when  they  are  perpetually  renewable. 
Pra<5tically,  however,  the  law  respe(5ling  them  is  almost 
the  same  as  that  stated  above.  The  learning  respecfling 
them  is  elaborately  discussed  in  the  case  referred  to  in  the 
note  {b). 

The  limitation  of  a  term  of  years  to  one  and  the  heirs  of   (>«««  entails 
his  body  has  the  effect  of  a  limitation  to  him  his  executors  ye^n. 
&c.  absolutely;   but  the  entailing  of  such  estates  can  be 
very  nearly  efifedled  by  the  use  of  a  peculiar,  and  highly 
technical,  form  of  limitation,  which  I  will  explain  in  a  later 
page. 

On  the  death  intestate,  since  31st  December  1875,  of  a 
bare  trustee  of  a  fee  simple  estate  in  a  hereditament  (r),  and 
on  the  death,  between  7th  August  1874  ^^^  ^st  January  Estate  of  a 
1876,  of  a  bare  trustee  of  any  estate  in  a  hereditament  (d), 
the  legal  estate  held  by  him  devolves  like  a  chattel ;  and 
since  7th  August,  1874,  the  legal  personal  representative  of 
a  mortgagee  of  a  freehold  (or  of  a  copyhold  to  which  the 
mortgagee  has  been  admitted)  may  convey  or  surrender  the 
estate  on  payment  of  all  sums  secured  by  the  mortgage  {e).   Estate  of  a 

AiortffaffeQt 

But  he  cannot  transfer  the  estate  to  a  new  trustee  of  the 
mortgage  (/),  nor  is  it  clear  whether  he  can  convey  on  sale 
under  a  ix>wer  even  when  the  purchase  money  is  sufficient 
to  satisfy  the  mortgage  debt. 

(«)  Kttr  T.  Brown,  Johns,  138.  (d)  37  &  38  Vic,  0.  78,  s.  5. 

(6)  ABm  ^.  Aikm,il>T,U  War.  307.        (c)  37  &  38  Vic,  c  78,  s.  4. 
(e)  38  &  39  Vic.,  c  87, 8.  48.  (/)  Re  Brook,  25  W.  R.  841. 


(  64  ) 


Generally. 


Early  law. 


As  to  Tene- 
ments. 


CHAPTER  VI. 

TRANSMISSION    ON    MARRIAGfi. 


As  regards  transmission  on  marriage,  our  present  law  is 
very  one-sided,  being  unduly  favourable  to  the  husband; 
but  this  partiality  is  the  result  of  accident,  and  can  best  be 
understood  by  sketching  the  history  of  the  law  on  this 
subject. 

Tenements  were,  anciently,  the  only  kind  of  property  of 
much  importance  or  value,  and  the  law  respecting  them 
was  settled  in  an  equitable  manner.  Marriage  entitled  the 
wife,  on  the  death  of  her  husband,  (against  everyone  but 
a  joint  tenant  surviving  him),  to  one-third  of  his  tenements 
during  her  life,  and  this  right  could  not  be  defeated  by  the 
husband,  nor  could  it  be  defeated  by  the  wife  herself  except 
under  those  safeguards  which  the  law  had  provided  to 
prevent  undue  influence  being  exerted  by  her  husband,  and 
which  will  be  referred  to  in  a  subsequent  chapter.  On  the 
other  hand  marriage  entitled  (as  it  still  entitles)  the 
husband  to  an  estate  in  his  wife's  tenements  for  the  joint 
lifetime  of  both  (ft),  and  under  certain  circumstances  it 
further  entitled  him,  as  we  have  seen,  to  an  estate  during 
his  own  life  (c).  The  husband  was  thus  secured  in  the 
position  of  head  of  the  family  (and  perhaps  had  some  undue 
advantages),  but  still  he  was  not  entitled  to  absolutely 
confiscate  his  wife's  property,  nor  yet  to  make  away  with 
his  own  and  leave  her  destitute.  But  neither  the  husband 
nor  the  wife  was  or  is  entitled  to  the  estates  we  have  been 
describing  except  out  of  an  estate  of  inheritance.  Whether 
the  estate  was  held  in  fee-simple  or  in  tail  was  and  is 
immaterial. 


(a)  Co.  Litt,  30b.  to  40a. 

(6)  Robertson  y.  Sorris,  11  Q.  B.917 


(c)  Auti  p.  44. 


TRANSMISSION  ON   MARRIAGE.  55 

As  regards  corporeal  (a)  personal  chattels,  the  husband  As  to  Chattel* 
was  entitled  (as  he  still  is)  to  his  wife's  as  well  as  to  his  corporeal, 
own,  they  passing  upon  the  marriage  {b).  But  the  cor- 
poreal personal  chattels  which  then  existed  were  but  of 
small  value  and  importance,  and  the  rule  was  probably  a 
politic  one,  having  for  its  obje(5l  to  preserve  that  unity  of 
interest  which  ought  to  exist  in  the  marriage  state  from 
being  lightly  disturbed. 

The  wife's  personal  rights  of  atflion  the  husband  could  As  to  Ckom  in 
(as  he  still  can)  enforce  in  their  joint  names ;  and  such  as 
arose  on  contra(5ls  made  after  marriage,  and  also  such  as 
arose  on  negotiable  instruments,  he  could  (as  he  still  can) 
sue  on  in  his  own  name  alone  if  he  preferred  to  do  so  (c),  but 
of  course  when  the  cause  of  acflion  is  an  injury  to  a  cor- 
poreal chattel  which  the  marriage  has  transferred  to  the 
husband,  the  injury  is  done  to  him  alone  and  he  alone  can 
sue.  And  as  he  can  sue  on  her  rights  of  acflion,  so  he  can 
receive  and  give  a  valid  discharge  for  the  money  {d)  or 
other  chattel  {e)  for  which  such  acflion  might  be  brought, 
whenever  such  money  or  chattel  is  paid  or  rendered  to 
himself  (/)  or  to  any  other  person  (unconnedled  with  the 
wife)  at  his  request  (g),  or  to  his  assignee  (A),  or  is 
continued  in  the  custody  and  possession  of  some  one  to 
whom  he  transfers  (i)  his  right  of  acflion.  On  her  death  in 
her  husband's  lifetime  her  rights  of  acflion  passed  to  him  (;'), 
and  this  rule  also  still  continues  in  force.  This  docflrine 
respecfHng  rights  of  acflion,  in  the  days  when  rights  to 
recover  debts  or  damages  were  the  only  incorporeal  chattels 

(•)  A«  to  what  oonstitntes  the  di».  («)  Widgtry  y.  Tepper,  L.  R.  7,  C.  D. 

tinctioo  between  a  corporeal  chattel  423. 

•nd  a  dboif  in  action  see  A  nii,  p.  3  n.  (i).  (/)  See  the  aathorities  cited  in  Doe 

(*)  Fbd  T.  PerrimM^  L.  R.  3,  Q.  B.  v.    Pokrean,   ]    H.   Bl.  558,   and  see 

Ml,  542.  Loftus's  Com,  Cro  El.  279. 

(c)  See   on  this  sabject   Dicey  on  {g)  Hamiitony.  Miltt,(yrelldiBCUEsed) 

P^aliei,  Ch.  8  and  Ch.  22,  where  it  is  29  Bea.  193. 

tdminblj  discnesed.  (A)  AUday  v.  Fleicher,  2  D.  J.  S.  82, 

(i)  HmmlUm  ▼.  MiiUt,  29  Bea.  193,  Burton  y.  WUlianu,  L.  R.  5  C.  D.  655. 

■bA  lee  the  aathorities  cited  in  Dm  y.  (t)  See  Widgery  y.  Tej^^,  L.  R.  7, 

ffinm,  1  tt  BL  53S.  C.  D.  423. 

0* )  OdM,  </  Hardmg,  2  P.  &  M.  394. 
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known,  stood  on  the  same  foundation  with  the  do<5lrine 

respe<5ling  corporeal  personal  chattels,  and  is  little  more 

than  a  dedu(5lion  from  it. 

Aa  to  Terms  of       Estates  for  years,  even  in  tenements,  follow  nearly  the 

^  same  rules,  and  for  the  same  reason.    The  only  estates  of 

this  nature  which  were  in  existence  at  the  time  when  the 
rule  arose  were  very  short,  and  merely  intended  for  farming 
purposes  (a) ;  but  I  am  not  aware  that  the  law  respedting 
them  ever  differed  from  that  now  in  force,  viz:  that  the  hus- 
band continues  solely  entitled  to  his  own  and  becomes  tenant 
by  entireties  (that  is,  substantially,  joint  tenant)  with  his  wife 
of  hers,  which  accordingly  pass  on  the  death  of  one  of  the 
pair  to  the  survivor  (&),  while  he  is  entitled  {c)  besides,  to 
dispose  at  his  pleasure  (but  not  by  will)  (d)  of  such  of  his 
wife's  as  have  vested,  or  possibly  might  have  vested,  during 
the  coverture  (^),  and  to  make  what  use  he  pleases  of  them 
while  undisposed  of  (/). 
Alterations  in  Such  was  the  ancient  law,  and  it  was  reasonably  equit- 
these  doctrines,  ^ble  under  the  circumstances  under  which  it  arose. 
As  to  Dower.  ^^t  the  wife's  right  to  dower  (that  is  to  a  life  estate  in  one- 
third  of  her  husband's  estates  of  inheritance)  was  felt  (when 
land  gradually  became  an  article  of  commerce)  to  be  an 
intolerable  clog  on  alienation  (g);  and  although  the  evil  was, 
even  in  ancient  times,  mitigated  by  the  wife's  power  to  bar 
this  (as  well  as  to  dispose  of  all  her  other  interests)  by  the 
peculiar  and  expensive  mode  which  the  law  had  provided 
for  her  prote(5lion  and  which  will  be  described  in  its  proper 
place,  and  was,  in  more  recent  times,  generally  obviated 
by  a  form  of  limitation  invented  for  the  purpose  by  which 

(a)  Anie,  p.  4.  (/)  1  Ro.  Ab.  Baron  8c  Feme,  F.  5, 

(6)  i  Ro.  Ab.  Baron  k  Feme,  H.,  A  A.  G.  1 6. 

(c)  See  the  authorities  cited  in  Dm  (^)  Real  Property  Commissioner's 
y.  Pokrean,  1  H.  Bl.  538,  and  see  as  to  Report: — in  which  the  old  law  on  the 
leases  Loftui$  Case,  Cro.  EL  279.  subject  and  the  devices  for  avoiding  it 

(d)  Co.  Litt,  351a.  are  stated  in  a  readable  form.    Much 

(e)  Dmberley  y.  Day,  (which  read)  6  of  this  report  is  copied  into  Shelfoid's 
H.L.C.  388,  aflfe.  S.C.  16  Bea.  83;  Uos  R.  P.,  Stats.,  p.  417. 

V.  Stemard,  I  Ad.  and  £.  300. 
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technical  dodlrines  were  so  taken  advantage  of  as  to  prevent 
the  right  from  attaching  at  all  to  any  estate  which  was 
conveyed  to  the  husband  by  this  peculiar  and  cabalistic 
form  of  expression  (a)  (which  is  so  well  known  as  well  as  so 
obsolete  that  I  do  not  intend  to  describe  it),  the  right  still 
pressed  sorely  on  purchasers  until  the  year  1833,  when  a 
statute  (&)  was  passed  which  provided  as  regards  women 
married  since  that  year  that  every  right  to  dower  should  be 
subjedl  to  any  disposition  by  the  husband  (c).  This  removes 
the  difficulties  in  the  way  of  the  free  alienation  of  property, 
but  it  leaves  the  wife  in  a  somewhat  unfair  position.  The 
husband's  right  to  a  life  interest  in  his  wife's  real  estate, 
(which  is  termed  an  estate  by  the  law  (or  curtesy)  of  Eng- 
land, from  an  erroneous  {d)  impression  that  it  was  pecuUar 
to  England  («)),  remains  unaffedled  by  legislation.  Both 
these  rights  hold  good  against  issue  in  tail  (/)  as  well  as 
against  the  heirs  of  a  fee-simple. 

As  regards  terms  of  years,  the  law  has  never  been  altered,  Ab  to  tenns 
although  terms  so  long  as  to  amount  pra<5lically  to  owner-  ^  ^^*"' 
ship  have  in  modem  times  been  frequently  created,  so  that 
the  very  (slA  that  the  law  has  remained  unaltered  in  form 
has  altered  it  completely  in  effect,  and  the  lands  of  the  wife, 
when  they  happen  to  be  held  for  a  term  of  years,  are  placed 
in  her  husband's  power  in  a  way  which  the  founders  of  our 
law  never  intended.  But  the  wife  is  somewhat  protedled 
by  the  rule  (which  appears  to  be  of  modem  introdu<5lion  (g) 
that  estates  which  cannot  possibly  vest  (h)  even  in  interest 
(t)  during  the  coverture  cannot  be  dealt  with  by  him,  and 
that  therefore  if  the  wife's  leasehold  is  only  to  vest  in  her  in 
case  she  survives  the  husband  he  acquires  no  interest  in  it. 

Personal  chattels  have  become  of  much  greater  value  As  to  Money 
and  variety  than  formerly  and  Incorporeal  Funds  are  now 

(•)  Ay  T.  Pmig,  6  B.  &  Aid.  561.  (/)  Litt,  s.  86»  52;  Ca  Litt,  S9b. 

(I)  S  ft  4  Wm.  IV,  a  105,  s.  14.  (0)  DmbtrUyT.  Day.  (well  discatsed) 

lej  1. 4, 1.  5.  5  El  L.  C.  388  affg.,  a  C.  16  Bea.  33; 

(i)  Co,  Litt,  80a.;  1  Thomas's  Co.  IKw  t.  Si«ward,  1  Ad.  &  El.  300. 

Litt,  55611.  (k)  DmUrUy  ▼.  Day,  Dot  ▼.  SUwari, 

(«)  Lilt,  a.  as.  (0  Dot  T.  Polgrmn,  I  H.  Bl.  535. 
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frequently  as  important  as  fee-simple  estates,  yet  the  hus- 
(How  a  fund  band  is  held  entitled  to  them — as  choses  in  a<5lion ;  but  by 
poa^^).^*^  analogy  to  the  rule  which  requires  the  husband  to  receive 

or  sue  for  a  debt  owing  to  his  wife  before  he  can  become 
absolute  owner  of  it,  his  right  to  her  money  funds  is  condi- 
tional on  some  such  a<5l  being  done  as  shall  "give  the  ' 
husband,  for  some  moment  of  time,  absolute  dominion  over 
the  property  without  any  concurrence  of  the  wife"  (a),  or 
shall  give  such  control  to  his  assignee  (b) — or  shall 
rightfully  change  the  fund  into  a  sum  or  chattel  in  pos- 
session in  the  hands  of  the  husband  or  his  assignee,  as  when 
the  former  has  covenanted  to  make  to  one  who  already 
holds  it  on  trust  for  the  wife  an  assignment  upon  new 
trusts,  and  the  pre-existing  trusts  make  it  the  duty  of  the 
disponee  to  sell  the  fund,  and  he  does  sell  it  accordingly  (c). 
Consequently,  a  transfer  into  the  name  of  the  husband  or 
his  assignee  (^,  or  a  receipt  by  the  joint  agent  of  husband 
and  wife  (e)  is  sufficient — ^but  not  a  transfer  into  the  joint 
names  of  the  husband  and  wife  (/) — nor  a  mortgage  when 
the  fund  remains  in  the  joint  names  of  the  husband  and 
wife  subje<5l  only  to  a  stop  order  by  the  assignee  (g). 

On  principle,  as  well  as  according  to  the  opinion  of  the 
Lord  Chancellor  in  one  of  the  best  recent  cases  on  this 
subjecSt  (A),  there  is  no  distin(5lion  between  a  sale  by  the 
husband  and  a  mortgage  by  him.  And  it  is  not  necessary 
to  the  validity  of  a  redu(5lion  into  possession  that  the 
husband  should  himself  make  or  request  it — redu<5lion  by 
his  assignee  is  sufficient  (»).  But  if  a  wife's  interest  be 
reversionary,  or  be  only  for  her  own  life,  her  husband 

(a)  NtdWilioii  T.  Pmrjf  B.E.  Co^  L.  («)  Re  Barftcr,  L.R.  11  C.  D.442. 

R.  7  C.  D.  fi5.  (/)  Niehobom  y.  Drurw  B.  B,  C«^  L 

(6)  AUdt^  V.  Fkkhm,  1  D.  G.  &  J.  R.  7,  Ch.  48. 

82.  is)  Proby,  Soai^,  L.R.3  CD.  225. 

(e)  Bmo&u  ▼.  BirkM,  L.  J.  25,  Cb.  (&)ilttiay  y.FMcW,  1  D.Q,&  J.  91. 

837.  (t)  Cmmmgkam  y.  AnirobmM,  16  Sim. 

(rf)  Cmmmgham  y.  Aminhm$,  16  Sim.  436.    Ab  to  redaction  into  possession 

436;  Bwmhm  y.  BiMuU,  2  ColL  0.  C.  of  the  wife's  equitable  mortgage  see 

254.  ilicMbort  y.  Ifw^,  2  Giff.  183. 
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cannot  reduce  it  into  possession  (a),  except  as  regards  the 
income  to  accrue  during  the  subsistence  of  the  marriage  (6), 
nor  can  she  deprive  herself  of  such  an  interest  (a),  even  it 
seems  though  the  fund  be  charged  upon  land  (c),  except  in 
certain  cases  (i). 

The  wife's  interests  have  also  been  prote(5ted  by  two   New  dootrinea. 
modem  do<5lrines,  invented  by  the  Courts  of  Equity. 

The  fir»t  of  these  is  that  any  person  in  giving  any  kind   St'^JJ^It^'*"" 
of  property  to  a  woman  may  provide  that  the  beneficial 
interest  shall  be  held  free  from  the  rights  and  control  of 
any  husband  (e)  to  whom  she  may  be  married,  or  who  may 
afterwards  marry  her,  or  that  it  shall  be  free  from  those  of 
some  specified  husband  or  husbands  (/).    Such  a  dire<5lion   ^°J  termui- 
does  not  in  any  way  impair  the  woman's  power  of  dispo- 
sition, and  she  therefore  may  get  rid  of  the  *' separate  use 
clause,"  as  it  is  called,  by  disposing  of  the  fund  to  her 
husband,  or  even  by  making  a  disposition  to  herself  to  hold 
subje<5l  to  her  husband's  rights ;  but  in  the  absence  of  any 
such  disposition  by  her  the  clause  efie<5lually  precludes 
her  husband's  rights  and  control,  whether  she  be  married  or 
not  at  the  time  when  the  gift  is  made  to  her,  and  disentitles 
him  (if  it  be  a  fund,  or  other  chose  in  ad^ion);  from  acciiju- 
ing  it  by  reducing  it  into  possession  {g).     But  he  con-   Husband's 
tinues  entitled  to  her  personal  estate  on  her  decease  (A), 
and  probably  also  to  an  estate  by  the  curtesy  (»).      An   May  be 
intention  that  a  woman  shall  take  to  her  separate  use  may 
be  implied  (J)  (i). 

(i)  TIm  tncillaiy  mle  thit  a  married  woman  can  be  restrained  from  alien- 
atkm  does  not  fidl  under  tbis  bead,  bat  will  be  ditcuised  farther  on. 

(•)  See  Lewin  on  Trostt,  (Sth.  Ed.)  tbe  death  of  the  wife  is  entitled  to  her 

S3S,  wfaeie  the  mlyeet  is  exphuoed.  personal  chattels,  whether  in  possession 

(6)LtwiBoaTnists,(5tbEd.)5S8(/)  or  action,  though  settled  to  her  separ- 

{€)  BMfr.  CoBku,  4  D.  G.  S.  389.  nU  vlm,  Molom^  v.  Ktnnedy.lO  Sim.  254; 

(O  SO  &  SI  Vie..  O.  57.  Promiky  y.  Fmldtr,  2  M.  Ac  K.  57. 

U)Bmim  t.  Bwbhmdi,  L.R.  li  Eq.5.  (•*)  Ami  p.  44. 

CO  JAsre  ▼.  Jforts,  4  Drew.  33.  0)  PMcoek^t  Trusts,  L.  R.  10  C.  D. 

(§)Ofmmr. CmrkiO.  L. R.  4  C.D.882.  490. 
(k)  lithodftte  tlutt  the  kosband  on 
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When  given  hj 
law. 


Equity  to  a 
settlement 


Who  can 
enforce  it 


How  the 

amonnt 

determined. 


And  by  law  a  married  woman's  earnings  (a),  her  Savings 
Bank  Deposits  (&),  her  Postal  Annuities  (r),  her  Consols  (i), 
her  Joint  Stock  Shares  (tf),  and  her  Shares  in  a  Friendly  or 
similar  Society  (/),  if  held  in  her  own  name,  are  to  be  hers 
as  if  she  were  sole.  And  personal  property  of  whatever 
amount  coming  to  her  under  an  intestacy  (^),  and  personal 
property  not  exceeding  ;^2oo  coming  to  her  under  a  deed  or 
will  (A),  are  to  be  for  her  separate  use  if  they  come  to  her 
during  the  marriage,  unless  she  was  married  before  the 
gth  August,  1870.  And  the  income  of  real  property 
descending  (i)  to  her  on  an  intestacy  occurring  after  that 
day  is  to  be  for  her  separate  use,  unless  she  was  married 
before  that  day.  And  Policies  of  Insurance  upon  her  own 
or  her  husband's  life  effetfled  by  her,  and  expressed  on  the 
face  of  them  to  be  for  her  separate  use,  are  to  take  efie<5l 
accordingly  (J).  And  Policies  of  Insurance  efFedled  by  her 
husband  and  expressed  to  be  for  the  benefit  of  her  and  his 
children,  or  any  of  them,  are  to  take  eflfe<5l  accordingly,  and 
her  interest  in  them  is  to  be  for  her  separate  use  (/). 

The  second  dodlrine  is  that  when  a  chose  in  a(5lion,  a  fund, 
a  life  estate,  or  a  chattel  interest  in  a  tenement,  belongs 
beneficially  to  a  married  woman,  but  is  vested  in  trustees, 
either  she  or  they  may  require  that  such  property,  or  a 
reasonable  part  of  it  (according  to  the  provision  which  may 
otherwise  exist  for  the  wife  and  family)  shall  be  settled 
upon  the  wife  and  the  issue  of  the  marriage.  If  however 
the  wife  dies  without  any  such  settlement  having  been 
made,  or  required  to  be  made,  the  issue  themselves  cannot 
insist  upon  it  (A).    If  the  parties  interested  cannot  agree,  or 


(a)  33  &  34  Vic,  a  93, 8. 1. 
(6)  8. 2. 

((0  8.9. 

(«)  8.  4. 

8)8.5. 
)8.7. 

(A)  8.  7. 

(0  8.  8. 


0)  8.  10. 

(Jk)  As  to  the  question  what  prop- 
erty should  be  settled,  see  Lewin  on 
Trusts,  (5th  Ed.),  529  (6)  (y)  530  (a), 
631  O)  (y)  (A).  533  (d)  («)  (A  534 
(A),  535,  536  (6)  to  (e).  And  as  to 
arrears  of  income  Carr*a  TruiU,  L.  R. 
12  Eq.  609.  For  a  discussion  of  the 
principles  on  which  the  doctrine  is 


TIUNSIflSSION   ON   MARRIAGE.  61 

• 

are  legally  incompetent  to  agree  upon  the  precise  propor- 
tion of  the  fund  to  be  so  settled  an  equity  suit  is  necessary 
to  determine  it,  but  the  issue  of  the  marriage  are  not 
considered  in  this  sense  interested  (a) ;  and  as  the  trustees 
are  not  boimd  to  insist  on  the  wife's  **  equity  to  a  settle- 
ment" (as  it  is  called)  imless.she  requires  them  to  do  so,  it 
follows  that  if  the  husband  or  those  deriving  under  him  can 
agree  with  the  wife  and  the  trustees  upon  a  proper  propor- 
tion,  the  matter  may  be  arranged  notwithstanding  the 

wife's  disability  of  coverture.    As  the  form  of  the  settlement   Form  of  the 
...  .  •  _x      X  -L-         T  L  settlement. 

in  this  case  is  an  important  conveyancing  question,  1  have 

thought  it  desirable  to  colledl  the  recent  cases  on  that 

subjedt  (&)• 

fennded  tee  Lewin,  589  to  636.    Asto  («}  f^Trnttmet  y.Aufdjo,  1  D.  6.  J.  S. 

the  propcotion  to  be  settled — that  one-  643. 

hdf  will  genenllv  be  settled,  eeeS/iirtll  (6)  O&fer  y.  OKoer,  L.  R.  10  C.  D. 

T.  IFafiNW.  L.  R.'l  Ch.620;  when  the  765;    SpirtU  y.  WUhm,  L.  R.  4  Ch. 

whde  will  be  settled,  see  Tmmlom  y.  407,  and  on  another  point  L.  R.  1,  Ch. 

Mmrrk,  48  L.  J.  Ch.  408;  Re  Suggk'a  520;  SuffgU'w  Tnuit,  L.  R.  3  Ch.  215; 

TnuU,  L.  R.d  Ch.  315;  when  none  CrwUm  y.Mojf,  L.R.9  £q.  404;  Waish 

will  be  settled,  GMOMMffiy.  ITittnof,  L.  y.  Wamm,  L.  R.  8  Ch.  482;  Corh^  y. 

R.  1  Ch.  520.  Stt^ptrd,  1  D.  G.  &  J.  238. 
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CHAPTER  VII. 

CONVEYANCING   MODIFICATIONS  OF  THE   LAW  AS  TO 
DEVOLUTION   ON   DEATH   OR   MARRIAGE. 


Generally. 


Marriage 

settlements— 

Tbeirpurpoees. 


It  seems  unnecessary  to  say  more  respedling  the  rules  of 
law  as  to  the  devolution  of  property  on  death  or  marriage. 
I  will  shortly  glance  at  those  deviations  from  them  by 
special  agreement,  which  the  praiflice  of  Conveyancers 
(founding  itself  on  the  necessities  of  mankind)  has  sandl- 
ioned ;  for  it  is  a  remarkable  feature  of  English  Jurispru- 
dence (and  in  the  magnitude  which  the  system  has  attained 
is  probably  peculiar  to  it)  that  (as  the  alterations  in  our 
law  have  not  kept  pace  with  the  changes  in  our  social 
condition)  our  lawyers  have  taken  upon  themselves  to 
suggest  (for  the  adoption  by  special  agreement  of  parties 
entering  into  any  of  the  complicated  relationships  necessary 
in  civilized  life)  those  rules  which  ought  to  be  formulated 
once  for  that  by  an  Acfl  of  Parliament,  and  rendered,  by 
legislation,  universally  binding  (a). 

On  an  intended  marriage  it  is  usual  for  the  property  of 
the  intending  husband  and  wife,  or  a  competent  part  of  it, 
to  be  settled,  and  that  with  two  objeifls — first,  to  secure 
the  property  so  that  neither  the  parties  themselves  nor 
their  creditors  may  be  able  to  deprive  them  or  their  chil- 
dren of  it — secondly,  to  attach  to  it  those  incidents,  and 
make  it  devolve  in  that  manner  which  the  exigencies  of 
modem  society  require.  The  policy  of  the  law  in  permit- 
ting the  partial  accomplishment  of  the  former  of  these 
objedls,  and  the  extent  to  which  it  is  permitted,  will  be 
discussed  when  I  come  to  treat  of  priorities.  We  are  now 
concerned  only  with  the  latter. 

(«)  See  Pre&ce. 
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And  here  we  are  at  once  met  by  the  broad  distincflion  Their  kinds. 
between  the  settlement  of  an  estate  which  it  is  desired  to 
keep  together  for  the  purpose  of  maintaining  the  dignity  of 
a  family,  and  which  therefore  must  be  made  to  devolve  in 
a  course  of  entail,  and  the  settlement  of  an  estate  which  is 
being  settled  without  any  such  objetfl,  and  in  which, 
therefore,  the  preference  of  the  elder  son  over  the  younger, 
and  of  males  over  females,  is  inappropriate.  Those  of  the  Strict  settle- 
former  class  are  termed  ** strict  settlements."  It  is  necessary  freeholds: 
to  the  JuU  accomplishment  of  their  obje<5t  that  the  property  Their  purposes 
should  be  perpetually  preserved  in  the  male  line  by  means 
of  an  unbarrable  entail,  or  what  is  pradlically  the  same 
thing,  a  perpetual  succession  of  life  estates;  but  as  the  law, 
for  reasons  which  will  be  discussed  when  we  come  to  treat 
of  restraints  on  alienation,  authorizes  the  barring  of  entails 
and  of  estates  lying  behind  an  estate  tail,  and  treats  as 
void  all  limitations  by  which  vesting  is  suspended  for  a 
period  longer  than  twenty-one  years  after  the  death  of  some 
specified  person  (or  of  the  survivor  of  some  specified 
persons,  all  of  whom  were  alive  when  the  disposition  was 
made)  («),  the  draughtsman  must  endeavour  to  accomplish 
as  much  of  the  obje(5t  of  the  parties  as  he  can  without 
running  counter  to  these  rules  of  law.  With  this  obje<5l  he  Their  main 
must  iaiscertain  who  is  to  be  the  ancestor  upon  whom  the  ^  *"***' 
settlement  is  to  be  made,  and  who  amongst  the  descen- 
dants of  that  ancestor  are  already  bom  or  (what  the  law 
for  this  purpose  treats  as  the  same  thing)  begotten  (b) ;  and 
the  simplest  method  of  framing  the  settlement  would  be  to 
arrange  these  in  the  order  in  which  they  would  take  if  a 
limitation  were  made  to  the  ancestor  in  tail  male,  and  then 
to  give  them  successive  life  estates  in  that  order,  appending 
to  each  life  estate  a  limitation  to  the  first  and  other  sons  of 
the  life-tenant  successively  in  tail-male,  and  of  course  taking 
care  when  anyone's  life  estate  is  followed  by  life  estates 


(«)CWUBr T.P«iMr.  lC.&Fin,87S;        (ft)C^MbtfY.PabMr,  1  C.&Fin.272. 
Uh  r.  8mdL  t  H.  L.  C.  US. 
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to  his  sons  to  insert  limitations  in  tail  to  their  issue  before 

those  to  his  issue.     But  if  only  this  were  done,  neither 

females,  nor  males  claiming  through  females,  could  become 

entitled,  while  if  these  were  to  be  admitted  in  the  same 

manner  as  if  they  were  inheriting  under  an  entail  the  estate 

would  become  divisible  into  shares  amongst  co-heiresses 

and  their  descendants,  and  one  objecfl  of  the  settlor  would 

be  defeated.  To  gain  that  objecfl  the  draughtsman  sometimes 

inserts  a  clause  (a)  requiring  every  person  who  may  become 

entitled  in  possession  under  the  settlement,  or  may  many 

a  female  so  entitled,  to  assume  the  name  and  arms  of  the 

first  life  tenant.     This  puts  females  substantially  in  the 

position  of  males,  and  estates  in  tail  male  can  then  be 

limited  to  them  in  priority  to  the  heirs  general  of  the  body 

of  males;  but  preference  is  still  given  to  the  male  line,  and 

accordingly  the  estates  in  tail  male  are  limited  to  the 

younger  males  of  any  given  branch  in  preference  to  the 

elder  females.    After  all  the  estates  in  tail  male  have  thus 

been  exhausted,  estates  in  tail  general  are  limited  to  the 

Diffioolties  in     same  persons  and  in  the  same  order.      To  this  form  of 

to^frame  tbem.  li^^itation  it  has  been  objecfled  that  it  may  carry  the  estate 

backwards  and  forwards  from  one  branch  of  the  family  to 

another,  as  from  the  son  to  the  daughter  and  from  her  to 

the  son's  daughter  {b),  and  it  has  been  therefore  advised 

that  the  limitations  in  tail  general  to  the  sons  should 

precede  the  limitations  in  tail  male  to  the  daughters.     But 

this  objedlion  lies  equally  against  the  pradlice  of  limiting 

to  the  younger  son  in  tail  male  befoire  limiting  to  the  elder 

son  in  tail  general.     However,  this  objeiflion  is  considered 

by  Davidson  suflScient  to  guide  the  framing  of  his  prece- 

How  difficnl-     dents.     These  difEculties  could  be  obviated  by  a  slight 

obvJSS  by       alteration  of  the  law  as  to  the  descent  of  estates  tail,  which 

alteration  in      might  with  great    propriety  be   assimilated  to    the  law 
the  law. 

(a)  2  Pridoaax*8  Couv.,  (9th  Ed.)  496 ;      (6)  3  Davidson's  Conr^  328-9. 
3  Davidson's  Conv.,  (3rd  Ed.)  1141-3. 
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already  subsisting  respeifling  the  descent  of  the  Crown  (a). 

In  framing  these  settlements  provision  must  also  be  made   Their  rabor- 

diiuito  ohrases . 
for  the  maintenance  of  the  wife  and  for  portioning  those 

children  who  do  not  obtain  estates  in  the  settled  property. 
Instead  of  giving  the  wife  a  right  analogous  to  her  common 
law  right  of  dower  it  is  found  convenient  to  limit  to  her  a 
rent-charge  to  commence  at  her  husband's  death  and  con- 
tinue during  her  life;  and  the  persons  entitled  after  the 
death  of  the  first  life-tenant  are  required  to  pay  specified 
sums  as  portions  to  such  of  his  children  as  do  not  derive 
estates  under  the  settlement;  and  powers  are  inserted 
authorizing  those  who  may  be  from  time  to  time  in  posses- 
sion as  life  tenants  to  grant  similar  jointures  to  their  own 
wives  and  similar  portions  to  their  children.  To  secure  (Suggestions 
the  payment  of  the  jointure  and  portions  it  would  be  proper  "e  me^^of 

to  authorize  the  parties  interested  or  the  trustees  to  sell  or   »«c™g 

portions.) 
mortgage  the  estates,  or  a  competent  part  of  the  property, 

to  raise  these  sums;  but  the  praiflice  is,  not  to  confer  a 

simple  power,  but  to  seek  the  same  end  by  the  more  clumsy 

expedient  of  limiting  a  term  of  years  to  the  trustees.     This 

no  doubt  gives  them  an  authority  to  enter  and  receive  the 

amoimt  out  of  the  income,  as  well  as  a  power  to  sell  or 

mortgage;   but  this  authority  also,    if  it  be  of  sufficient 

importance,  might  be  conferred  by  express  provision,  by 

which  the  fi(5tion  of  an  outstanding  legal  estate  would  be 

rendered  altogether  imnecessary. 

When  it  is  desired  to  make  a  stridl  settlement  of  a  chattel,   Strict  settlo- 

as  for  example  a  long  term  of  years  in  land,  or  an  ancestral  ^Stelsf 

portrait,  the  law  does  not  permit  an  entail,  but  the  objedl 

can  be  very  nearly  gained  by  vesting  the  legal  estate  in 

trustees  and  limiting  in  the  beneficial  estate  the  same  life 

interests  as  one  woidd  do  on  the  settlement  of  an  estate  in 

fee-simple,   appending  after  each,  not  a  limitation  in  tail, 

but  a  limitation  to  whichever  of  the  sons  of  the  life-tenant 

(a)  Co.  Litt  IM). 
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Settlement  in 
•qoal  shares. 

Its  earlier 
limitations. 


shall  first,  either  attain  the  age  of  twenty-one  years,  or  die 
under  it  survived  by  issue  of  his  own  but  not  by  issue  of  an 
elder  brother  nor  by  an  elder  brother  who  shall  after- 
wards attain  twenty-one  or  leave  issue.  More  generally 
however  property  of  this  nature  is  settled  in  the  same  deed 
with  a  fee-simple  estate,  and  when  this  is  so  it  is  usual 
simply  to  provide  that  the  beneficial  interest  shall  go  along 
with  the  freehold  estate  so  far  as  the  rules  of  law  and 
equity  will  permit  (a). 

When  the  obje<5l  is  to  settle  a  fund  or  lands  which  it  is 
not  desired  to  preserve  for  the  aggrandizement  of  a  family 
the  frame  of  the  settlement  is  quite  dififerent  (&).  After  the 
life  estate  to  the  original  ancestor  a  life  estate  is  generally 
limited  to  his  wife  (or  if  such  ancestor  be  a  woman,  to  her 
husband).  This  is  followed  by  a  limitation  to  such  of  the 
issue  of  the  marriage  and  in  such  manner  as  the  parents 
may  by  deed  appoint,  and  subje<5t  thereto  as  the  survivor 
may  by  deed  or  will  appoint,  and  (subje<5l  to  any  appoint- 
ment of  either  kind)  to  such  of  the  children  of  the  marriage 
as  shall  attain  twenty-one  (or  if  female  marry  under  that 
age)  equally,  (which  last  limitation  of  course  applies  to 
children  who  die  in  the  lifetime  of  their  parents  as  well  as 
to  children  who  survive  theiti — ^the  representatives  or 
alienees  of  the  latter  taking,  and  they  themselves  having 
Itsfubordinate  a  reversionary  interest  in  their  lifetime).    A  qualification  is 

added  that  in  calculating  the  share  to  be  taken  by  each 
child,  the  amount  (if  any)  which  that  child  or  any  of  his 
issue  may  have  acquired  under  an  appointment  shall  be 
taken  into  accoimt  imless  the  appointment  diredled  the 
contrary,  and  clauses  are  subjoined  authorizing  the  trustees, 
with  the  consent  of  the  life-tenants  or  the  survivor  of  them, 
(and  after  the  death  of  such  survivor  at  their  own  discretion), 
to  raise  and  apply  for  the  advancement  (c)  in  life  of  the 

I 

(a)  2  Pridcaux's  Conv.  (9th  Ed.)  504-    &o. ;  3  Davidson's  Conv.,  7 14. 

5;  3  Davidson's  Conv.,  1 179-80,  1224.         (c)  See  re  Brtti't  WUi,  L.  R.  1  C.  D. 

(b)  2  Prideauz's  Conv.  (9th  Ed.)  201    226. 
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issue  any  proportion  not  exceeding  one-half  of  the  amount 

which  such  issue  may  be  presumptively  entitled  to.    A 

clause  authorizing  the  application  of  the  income  to  the 

maintenance  of  the  infant  issue  was  formerly  inserted,  but 

this  is  one  of  the  few  clauses  which  have  been  formulated 

by  l^islation  («).    In  case  there  should  be  no  issue  who  Its  nltunue 

should  acquire  a  vested  interest,  the  estate  is  given  to  the    "^ 

person  who  would  have  been  entitied  if  the  settlement  had 

not  been  made;  but  if  that  person  be  a  married  woman  or 

be  the  woman  whose  marriage  is  contemplated  by  the 

settiement,  it  is  necessary  for  technical  reasons  to  limit  it 

not  to  her  wholly  and  simply,  but  to  such  persons  as  she 

may  appoint  (b),  and  in  default  of  appointment  to  herself 

if  she  survive  her  husband,  but  if  not,  then  to  the  persons 

who  would  have  been  entitled  if  she  at  her  death  had  been 

absolutely  entitled  and  had  died  intestate  without  ever 

having  been  married  {c). 

Wills  also  have  for  their  obje<5l  to  corredl  the  imper-  ^^^^l 
fiedtions  of  the  law  respe<5ling  the  devolution  of  property, 
and  when  a  testator  is  owner  of  a  considerable  estate  it  is 
also  part  of  his  objedl  to  effe<5l  the  purposes  of  a  settlement ; 
but  in  a  wiU  it  is  usual  (and  when  no  power  to  appoint  is 
conferred  on  the  life-tenant  it  is  necessary,  as  it  also  is 
when  any  of  the  children  are  dead  at  the  date  of  the  will 
and  have  left  issue,  and  when  the  event  of  any  of  them  d3dng 
in  the  testator's  lifetime  and  leaving  issue  is  meant  to  be 
provided  for  by  the  will  rather  than  by  a  codicil,)  to  limit 
the  estate  not  merely  to  the  children  but  also  to  the  issue 
living  at  testator's  decease  of  such  children  as  shall  then  be 
dead;  but  when  the  class  to  whom  the  bequest  &c.  is  made 
are  children  or  descendants  of  the  testator  himself,  the 
shares  of  such  of  them  as  die  in  his  lifetime  but  leave  issue 
who  survive  him  will  not  lapse,  but  will  be  treated  as  part 

(«)8S&  i4yie^  0.145,  •.26;  Re        (c)  See  as  to  the  exact  form  of  these 
dim,  L.  R.  I  a  D.  ass.  [580.    limiUtions,SPrideaax'8CoQy.(9ihEd.) 

(ft)Se6  Wmtdtg  T.  Ntbk,  L.  R.  7  H. L.    208 ;  3  Davidson's  Cony.,  184,  IBS. 
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of  the  estate  of  such  deceased  children  (a).  But  as  to 
those  children  who  survive  the  testator  but  die  before  the 
period  of  distribution,  it  is  usual  to  limit  their  shares  to 
themselves  rather  than  to  their  issue,  so  that  they  may  be 
entitled  to  reversionary  interests,  which  they  can,  if  they 
find  it  necessary,  dispose  of  without  being  hampered  by  the 
condition  that  they  must  survive  that  period.  The  death  of 
the  life-tenant  is,  of  course,  the  usual  period  of  distribution. 

(a)  7  Wm.  rV  &  1  Vic,  c.  2fl,  s.  33. 


(69) 


CHAPTER  VIII. 

TRANSMISSION  ON  OTHER  EVENTS  THAN  MARRIAGE. 


As  to  transmission  on  Dissolution  of  Marriage  or  Judicial   TrMsmission 

on  Divorce. 

Separation. — The  High  Court  (Probate  &c.  division)  is  Powers  of 
authorized  to  settle  the  property  of  an  adulterous  wife  on  ^^'^^ 
the  innocent  party  and  the  children  (a),  and  on  any  disso- 
UfUan  of  marriage  it  may  make  such  orders  as  to  how 
the  property  comprised  in  any  settlement  (b)  shall  be  applied 
for  the  benefit  of  the  parties  to  the  marriage  and  their 
children  as  it  shall  think  fit  {c) ;  and  though  the  Ac5l  leaves 
the  precise  modifications  to  the  discretion  of  the  Court,  yet 
some  general  rules  have  been  laid  down  by  the  Court  for 
its  own  guidance  (i).  But  the  Court  is  not  authorized  to 
modify  the  ancillary  provisions  of  the  settlement  (such  as 
the  power  to  appoint  new  trustees  (e) ),  nor  to  make  varia- 
tions which  cannot  tend  to  the  benefit  of  the  children  of 
the  marriage  or  their  parents  (/),  nor  to  deprive  the  children 
of  any  interest. 
In  the  absence  of  modifications  made  by  the  Court  under   Operation  of 

diflsolntion. 

the  above  statutes  the  dissolution  of  a  marriage  makes  no 
difference  in  the  rights  of  the  parties  under  the  settlement 
(A),  except  that  by  the  dissolution  the  wife  becomes  sole, 
and  consequently  the  husband  cannot  afterwards  reduce 
her  choscs  in  acflion  into  possession  (i).  But  the  rule  was 
not  thus  settled  imtil  after  several  discordant  decisions. 

(«)  31  &  22  Yio,  c.  85,  i.  45,  amend-  P.  &  M.  447,  and  other  but  less  impor- 

ed  by  23  &:  24  Vic,  c.  144,  s.  6.  tant  cases. 

(h)  As  to  what  is  a  settlement  War-  («)  Hope  y.  ffope,  L.  R.  3  P.  &  M.  226. 

tAgr,  Woneley,  L.R.  1  P.  &  M.  648.  (/).9yi:MV.iSfyibM,L.R.2P.&M.163. 

(e)  22  &  23  Yic^  o.  61,  s.  5,  amended  (g)  Crisp  v.  Cri»p,  L.  R.  2  P.  &  M.  426. 

by  41  Vic,  a  19,  s.  3.  (h)  Fitsgeraid  y.  Chapnum,  L.  R.  1  C. 

(lO  OkdHont  y.  Giadstamt,  L.  R.  1  P.  D.  563;  Burton  y.  Stwgtm,  L.  R.  2  C. 

D.  442;  Mmdth9  y.  MmM^,  L.  R.  2  D.  318. 

P.  D.  256;  Mmrek  r.  Mmrek,  U  R.  1  P.  (t*)  Prok  y.  Soadg,  L.  R.  3  Ch.  220. 
&  H  440;  SpmidM  y.  Symomis,  L.  R.  2 
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Operation  of 
jndioial  8eptr- 
ation,  &c. 


Tnmsmiftuon 
on  conviction 
of  Treason  or 
Felony. 
Transmisftion 
on  Bankruptcy 

When  it 
tperates. 


What  passes  on 
bankmptcy. 


On  a  Judicial  Separation  (a),  or  Protedlion  Order  (6),  the 
wife  becomes  entitled  to  her  property  free  from  her 
husband's  control  and  engagements,  and  continues  so  even 
after  a  return  to  cohabitation,  but  she  becomes  so  only  in 
respe<5l  to  property  which  she  may  acquire  or  which  may 
"come  to  or  devolve  upon  her,"  expressions  which  literally 
do  not  include  property  which  she  already  has  at  the  time 
of  the  separation  {c). 

Transmission  on  convicflion  for  Treason  or  Felony  is  regu- 
lated by  a  recent  and  elaborate  statute  (i). 

Transmission  on  Bankruptcy  has  for  its  obje<5l  to  insure 
that  the  property  of  an  insolvent  shall  be  distributed  equally 
amongst  his  creditors.  But,  to  prevent  the  necessity  of  a 
complicated  investigation  into  his  insolvency  in  each  par- 
ticular case,  the  law  has  determined  that  certain  a<5ls 
indicative  of  insolvency  shall  be  necessary  and  sufficient  to 
ground  an  Adjudication  of  Bankruptcy  (/).  It  is  not 
necessary  here  to  enumerate  all  these  a<5ls.  The  convey- 
ance of  his  property  upon  trust  for  his  creditors  is  one  (/)• 
A  fraudulent  conveyance  {g\  (that  is  a .  disposition  over 
which  bankruptcy-creditors  would,  as  explained  in  the 
chapters  on  Priorities,  be  entitled  to  priority)  is  another  (h). 

Upon  the  bankruptcy,  all  property  to  which  the  bankrupt 
is,  or  since  the  time  to  which  the  bankruptcy  relates  {i)  was 
entitled,  passes  (subjedl  to  exceptions  discussed  in  the 
chapters  on  Priorities)  to  the  Bankruptcy-trustee  on  trust 
for  the  benefit  of  the  bankruptcy-creditors.  This  includes 
beneficial  interests  in  property  of  which  the  legal  estate  is 
outstanding  (/);  but  rights  to  present  to  ecclesiastical  bene- 
fices {k)  are  excepted,  and  so  are  certain  tools,  bedding,  and 
wearing  apparel  (/),  and  so  by  judiciary  law  are  such  sums 


(a)  21  &  22  Vic,  c.  85,  s.  25. 
(h)  21  &  22  Vic^  0.  85,  s.  21  jEm,  41 
Via,  0.  19,  s.  4. 
(e)  21  &  22  Vic  o.  85,  s.  25. 
((0  33  &  34  Vic.,  c  23. 
(c)  32  &  33  Vic,  c.  71, 8.  6. 


(g)  32  Ak  33  Vic,  c  71,  s.  6  (t\ 

(A)  ».  6  (2). 

(t)s.  11. 

0)  8. 15  (3),  88. 87,  88,  89,  90. 

(*)  8.  15  (4). 

(0  ».  15  (2). 
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earned  by  the  bankrupt  as  may  be  necessary  for  the  main- 
tenance of  himself  or  his  family  (a),  and  so  is  the  legal 
estate  in  all  property  in  which  any  other  person  besides  the 
bankrupt  is  interested  (b).  The  authority  to  exercise  all 
powers  exercisable  by  the  bankrupt  except  fiduciary  ones 
{c)  also  passes,  and  in  the  case  of  bankrupts  who  are  traders 
(i)  all  corporeal  personal  chattels,  and  all  debts  due  to  the 
bankrupt  in  the  course  of  his  business  {e)  pass,  no  matter 
to  whom  they  may  belong,  if  the  true  owner  has  permitted 
them  to  remain  until  the  adjudication,  or  until  the  time  to 
which  it  relates  (/),  in  the  possession,  order,  or  disposition 
of  the  bankrupt  under  circumstances  enabling  him  to 
appear  as  the  owner,  or  as  authorized  to  dispose  of  them, 
(g)  except  when  the  title  of  the  true  owner  himself  is  derived 
under  a  disposition  made  to  him  by  the  bankrupt,  and  regis- 
tered under  the  Bills  of  Sale  A(5l,  1878,  {h).  Liquidation  by  WhatpMseton 
urangement  passes  the  bankruft's  property  in  the  same  "^'^"°- 
way  as  bankruptcy  (f )  does,  but  whether  it  also  transfers 
chattels  belonging  to  some  other  person,  but  which  are  in 
the  bankrupt's  possession,  order,  or  disposition,  has  been 
considered  doubtfuL  The  statute  does  not  expressly  ena(5l 
that  they  shall  pass,  for  it  only  provides  that  the  property 
of  the  hankmpt  shall  pass  on  a  liquidation ;  but  in  the  first 
of  the*  two  cases  cited  in  the  note  (/)  it  seems  to  have  been 
assumed  that  these  also  pass  while  the  second  indicates  the 
contrary.  If  the  bankrupt  had  originally  been  owner  of 
the  goods  and  had  ceased  to  be- so  by  disposing  of  them  to 
the  person  who  is  now  the  true  owner,  they  would  probably 
pass  under  a  later  clause  (A)  in  the  se(5lion.    It  is  always 


(«)  See  re  Domlmg  ezp.  Bmilu,  L.  R.  C.  P.  334. 
4aD.689;  WaiUmg^.OKplumi,!^^        (/)  32&3d  Via,  o.  7,  M.  15,  11. 
1Q.B.  D.  145.  0p)b-15* 

(*)  32  &  38  Via,  a  71,  ».  15  (1>  (A)  41  &  42  Via,  a  31,  s.  20. 

(c)  i.  15  (4).  (0  32  &  33  Via,  a  71, ».  125  (5> 

J^  s.  15  (5).  0)  ^*9ff9  ▼*  intptritd  Di$ei,  Co,,  L. 

•5  Aa  to  how  tbcM  cen  be  in  his  R.  3  Q.  B.  D.  711;  B§slop  y.  Bdt«r,  6 

V  or  iinodtkm  while  belongiDg  to  Ex.  740. 
another,  lee  Ceote  Y.Bemmmg,  L.  R.  3        (i)  32  &  33  Via,  a  71,  s.  125  (5> 
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possible  that  a  bankrupt  may  be  owner  of  property 
burthened  in  a  way  which  may  render  the  ownership  of  it 
a  loss  rather  than  a  benefit — for  example,  a  lease  at  an 
excessive  rent,  or  a  contract  of  which  the  part  still  unper- 
formed is  more  beneficial  to  the  opposite  party  than  to  the 
bankrupt's  estate.  The  bankruptcy-trustee  is  entitled  to 
disclaim  (a)  all  such  property  at  any  time,  even  after  he 
has  taken  possession  of  it  and  exercised  adls  of  ownership 
and  endeavoured  to  sell  it,  unless  the  party  interested  in 
the  performance  of  the  burthensome  duties  requires  him  to 
decide  whether  he  will  disclaim  or  not  and  he  negledls  for 
twenty-eight  days  (or  such  further  time  as  the  Court  may 
allow)  to  make  his  decision,  in  which  case  he  becomes 
precluded  from  afterwards  disclaiming  (b).  The  effe<5l  of 
the  disclaimer  is  to  deprive  the  trustee  of  the  rights  (c)  to 
which  he  would  be  entitled,  as  well  as  to  exonerate  him 
from  the  liabilities  to  which  he  would  be  subjedl,  if  he 
retained  the  property,  and  also  to  put  an  end  to  the 
property  in  question,  or  the  bankrupt's  interest  in  it,  as 
from  the  date  of  the  order  of  adjudication  {d).  As  a  rule, 
the  only  remedy  of  the  party  entitled  to  the  burthens  is  to 
prove  under  the  bankruptcy  for  the  damages  he  has 
sustained,  and  this  is  in  particular  the  case  when  the 
subje(5l  in  question  is  a  contradl  the  performance  of  which 
afterwards  ceases  to  be  beneficial  to  the  estate  {e);  but 
when  the  property  in  question  is  a  distindl  subje<5l  (such  as 
a  leasehold  estate),  and  the  bankruptcy  trustee  has  entered 
upon  it,  his  omission  to  disclaim  binds  him  personally  (/), 
entitling  him  of  course,  in  cases  where  his  adl  was  a  proper 
one,  to  reimbursement  out  of  the  bankrupt's  estate.  Until 
he  enters  he  is  not  personally  liable  (g),  though  he  is 

(a)  32  &  33  Vic ,  c.  71,  s.  23.  («)  Re  Snewim  exp.  Daois,  L.  R.  S 

(6)  32  &  33  Vic,  c.  71,  8.  24.  C.  D.  463. 

(c)  Exp.  Brook  re  Roberts,  L.  R.  10  (/)  Exp.  Dressier  re  Sohmtm,  L.  R. 
C.  D.  100;  Exp.  Slqthens  re  LaoUsj  L.  9  C.  D.  252. 

R.  7  C.  D.  127.  (g)  ImpUedly  said,  Exp.  Dressier, 

(d)  32  &  33  Vic,  c.  71,  s.  23.  L.  R.  9  C.  D.  255. 
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precluded  from  disclaiming  (a),  in  the  same  cases  as  if  he 

bad  entered.    In  such  a  case  the  landlord  &c.  appears  to 

be  entitled  to  prove  in  the  bankruptcy  but  to  no  other 

remedy. 

The  Close  of  a  Bankruptcy  revests  in  the  debtor  so   Trinwniirion 

much  (if  any)  of  his  property  as  may  not  have  been   Bankroptoy. 

required  for  the  purpose  of  satisfying  his  debts  and  the 

costs  of  the  bankruptcy.    But  the  possibility  of  any  surplus 

remaining  has  been  held  not  to  give  him  such  an  interest 

in  the  estate  as  to  entitle  him  to  take  proceedings  for  its 

protecftion  {b).    The  close  of  the  bankruptcy  also  prevents 

the  bankniptcy-trustee  from  acquiring  any  property  which 

may  afterwards  accrue  to  the  bankrupt,  even  though  the 

latter  may  not  have  obtained  his  order  of  discharge  (c). 

Judicial  decisions  respe<5ling  the  ownership  of  property   TntnMnijmkm 

•  by  tTwUflifil 

also  transmit  it  to  the  person  in  whose  favour  they  were  doclBum. 

pronounced;  but  it  was  a  maxim  of  the  Common  Law  that 

jus  moritur  nunquamy  and  the  idea  of  a  transfer  of  ownership 

valid  as  against  all  mankind  was  unknown  to  that  law, 

though  admitted  in  the  case  of  Ships  by  the  Court  of 

Admiralty  (i),    and  in  Condemnations  by  the  Court  of 

Exchequer  ($).      In  recent  times  the  Land  Judges  (/)  in 

Ireland  and  the  Land  Office  in  England  {g)  have  been 

authorized  to  give  a  title  of  this  character  by  proceedings 

of  a  fiMsi  judicial  nature.    In  other  cases  a  judicial  decision 

merely  transfers  the  interests  of  those  who  are  parties  to 

the  stiit,  or  who  (by  whatever  mode  of  procedure  may  be 

usual  in  the  Court  in  which  the  case  arises)  are  made 

cognizant  of  the  suit,  and  thus  enabled  to  defend  their 

rights,  and  those  who  by  some  disposition  or  transmission   Lv  jMMAnf. 

(«)  as  ft  9Sky\^  0.71,  t.  31;  Re        (/)21  &2Syio^o.72;23&24yiG., 
L.  R  8  C.  D.  46S.  o.  82 ;  28  &  29  Yio.,  o.  88 ;  29  &  30  Vic, 


{h)  Ezp.  Sh§M  re  AmAn,  L.  R.  10  a99;  40  &  41  Via,  o.  57,  esp.  s.  7. 

C  I>.  434.  is)  Under  the  Land  TraoBfer  Act 

(c)BePifilf#  EtUda,  L.  R.  1  CD.  38  &  39  Vic,  c.  87 ;  and  under  the  Land 

478.  Registry  Acts  25  U  26  Vic,  c.  53;  26 

(0  9  Sb.  L.  C.  455.  &  26  Vic,  o.  67 ;  and  tee  38  &  39  Vic, 

(c)  Cmki  ▼.  Wna,  5  T.  R.  255.  c.  87,  s.  125. 
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When  they 

bind 

pnrohaaen. 


occurring  since  the  commencement  of  the  suit,  but  before 
its  termination,  derive  title  to  the  subjeifl  of  it  imderone  or 
some  of  such  parties  &c.  (a) ;  and  even  these  are  not  bound 
by  a  judgment  in  Ejeiflment,  because  in  that  adlion  the 
only  point  in  controversy  is  the  right  to  the  immediate  (and 
it  may  be  quite  temporary)  possession  of  the  land  (ft),  but 
they  are  boimd  by  the  judgment  in  (probably)  all  a(5lions 
in  which  the  beneficial  interest  only  is  affedled,  whether  or 
not  accompanied  by  an  order  for  the  conveyance  of  the 
legal  estate ;  and  I  apprehend  that  they  are  also  bound  in 
adlions  in  which  the  right  to  dowef ,  or  the  right  to  present 
to  an  ecclesiastical  benefice,  or  a  right  of- way,  or  the  like,  is 
in  question.  But  the  rule  Jias  an  important  exception. 
For  those  who  acquire  the  property  for  valuable  consider- 
ation in  ignorance  of  the  fadl  that  the  title  to  it  is  in 
controversy  in  a  pending  adlion  are  not  bound  by  the 
result  of  that  acflion  unless  it  has  (before  they  acquired  the 
property)  been  registered  as  a  lis  pendens  (c).  But  regis- 
tration as  lis  pendens  does  not  confer  a  right.  It  merely  pre- 
vents such  right  as  may  already  exist  from  being  defeated 
by  a  sale  or  mortgage. 


(a)  BeUamjf  y.  Sabim,  1  D.  G.  &  J.  Via,  c.  125,  8. 93;  and  as  to  Ireland  16 

566  (a  leading  case).  &  17  Tic,  c.  I  IS,  s.  225;  19  &  20  Via, 

(6)  UarriM  v.  MulUm,  L.  R.  1  Ex.  D.  c.  102,  88.  94,  95. 
31;15&16yic.,o.l6,  8.207;  17&18        (c)  2  &  3  Vic  c  11,  8.  7. 
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CHAPTER  IX. 

NATURE  OF  CONTRACTS,  REPRESENTATIONS,  AND  DISPOSITIONS. 


In  English  law  the  distin<5lion  between  a  disposition  of  Dutinction 

property  and  a  contracfl  to  dispose  of  it  is  very  nearly  Contracuand 

obliterated.    This  is  due  primarily  to  historical  causes.  I^i«po«'io'^ 

The  common  law,  as  is  well  known,   required  verba  de  Contract— its 

^  operation  on 

prmmii  (a)  and  appropriate  formalities, — in   some  cases  the  Legal 

writing  under  seal  (6),  in  others  a  public  ceremony  (^ ),  in 

others  an  entry  into  possession  (i), — as  necessary  to  the 

disposition  of  an  estate,  though  in   the  case  of  terms  of 

years  formalities  were  dispensed  with  to  a  considerable 

extent  (e)  on  accoimt  of  the  then  small  importance  of  such 

interests.     A  mere  executory  contracfl  had  (at  law)  no 

further  eflFe<5l  than  to  entitle  the  promisee  to  pecuniary 

damages    (/)    against   the  promisor,    and  an    executory 

contradl  not  embodied  in  a  deed  had  not  even  that  efife(5l 

until  the  idea  occurred  to  some  sage  of  the  law  that  a 

breach  of  promise  was  a   sort    of   trespass,  and  might 

therefore  be  remedied  by  an  acflion   of  trespass  on  the 

case  for  fraudulently  contriving  to  deceive  and  defraud 

the  promisee  by  making  and  breaking  the  promise  (g). 

The    Courts    of  equity,    however,    (regarding  more    the   Contract— its 

obligations  of  conscience  than  the  simplicity  of  titles),   ^^^njg^l 

considered  (and  still  consider)  the  parties  as  having  the   Interest. 

same  rights  as  if  all  had  been  done  which  ought  to  have 

(«)  See  Sngd.  Pow.8, pL  II Jbi;Uarg.  PoUy  v.  Bmmdl,  4  R.  P.  C.  34;  Dm  y. 

Mote  5  to  Ca  Litt  48a.  MaberUy,  6  Carr.  &  P.  126;  Dm  y. 

(h)  Co.  Litt.  9b.  TaicMl,  3  B.  &  Ad.  675;  ^teoeiMoii  ▼. 

(c)  Ca  Litt  49a.,  LiU.  s.  59.  M.  LawpooL  L.  R.  10  Q.  B.  81. 

W  Co.  Litt.  270a.  (/)  Fonb.  Eq.  Bk.  I  ch.  1,  s.  5. 

(«)  As  to  assignments  4  Cm.  Dig.  (jg)  Authorities  are  to  be  foand^  in 

160-1.     As  to  assents  by  executors  Coke's*  Entries  and  Speuoo  on  Equity* 
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Contract — its 

ration  on 
Ute. 


Covenant  to 
stand  aeized 
and  Bargain 
and  Sale. 


Dispoeition  of 
an  estate 
which  the 
disponor  has. 


been  done  (a),  and  therefore  treated  (and  still  treat)  a 
contradl  (when  it  is  specifically  enforcible  (b))  as  tantamount 
to  a  disposition  of  the  beneficial  interest  binding  not  only 
the  parties  but  through  them  the  estate.  Consequently  a 
contradl,  (and  of  course  a  binding  representation  and  a 
defecflive  disposition  fall  under  the  same  nile,)  has,  (if  it 
be  specifically  enforcible  (c)),  the  efFedl  of  passing  as  from 
the  moment  of  its  execution  (i)  the  beneficial  property  to 
the  purchaser,  save  that  when  the  contracfl  merely  is  that 
a  party  shall  have  an  option  to  purchase  it  does  not  pass  the 
property  until  such  option  is  exercised  (e).  But  this  rule 
holds  good  only  with  respedl  to  the  beneficial  interest,  and 
does  not  prevail  against  those  who,  by  reason  of  having 
obtained  the  legal  estate  (/),  or  otherwise  (g),  are  entitled 
to  priority  over  the  purchaser  in  question.  Still  though  a 
contra(5l  to  convey  the  property  can  never  pass  the  legal 
estate  (A),  yet  if  a  covenant  to  **  stand  seized,"  (that  is  a 
covenant  to  be  trustee  for  another  or  to  permit  him  to 
enjoy  the  property  as  if  one  had  conveyed  it  to  him,)  be 
made  for  the  benefit  of  the  wife,  son,  &c.,  of  the  covenantor, 
or  for  value,  in  which  latter  case  it  is  termed  a  '*  bargain 
and  sale*'  (i),  the  law  (i)  will  transfer  the  legal  estate  to 
the  covenantee. 

And,  as  a  contradt  is  treated  substantially  as  a  dispositum 
of  the  beneficial  interest,  so  an  instrument  intended  to 
operate  as  a  dispositum,  (but  which  by  reason  of  the  absence 


(i)  And  therefore  reqaires  enrolment  under  the  27  H.  VIII,  c.  16. 


(«)  I  Fonbl.  Eq.  eiQ^Sogd.  V.  P. 
175  (i);  1  Frano.  Max.  la 

(6)  Bolroyd  v.  MmrtkaO,  10  H.  L.  C 
191.  And  see  PhiWp$  y.  SihuUr,  L. 
R.  8  Ch.  176. 

(c)  Hoho^d  V.  Marthatt,  10  H.  L.  C. 
191.  And  see  Philip  y.  SihesUr,  L. 
R.  8  Ch.  176. 

(d)  Mt^emns  y.  Patttm,  2  Moll.  588 
(aleading  case  on  the  law  of  Vendor  and 
Purchaser),  and  the  cases  cited  further 
on  as  to  the  right  to  accretions. 


(0  EdKwda  T.  Wui,  L.  R.  7  C  D. 

858. 

(f)  See  below  in  the  chapters  on 
Priorities. 

(p)  As  bj  reason  of  the  prerogatire, 
see  BroygkioH  y.  Davis,  I  PrL  2 16,  and 
the  cases  there  cited. 

(A)  Sngd.  Pow.  (8th  Ed.)  26. 

(0  27  H.  Vin.  c  10.  Ace  B«/- 
merim  y.  Pykt,  11  Mod.  277,  which 
decision  maj  be  depended  on  as  to  this 
point  though  erroneous  as  to  another. 
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of  the  necessary  formalities  or  otherwise  cannot  have  that 

operation),  will  be  treated,  (at  least  for  most  purposes),  as 

a  contra(5t,  (or  as  impl3dng  a  contra<5l,)  to  make  a  perfedl 

disposition  to  the  effe6i  intended  (a).    But  of  course  a 

gnduiious  informal    disposition    cannot    (i)  (b)    be    made 

available  any  more  than  a  gratuitous  contra<5l,  except  in 

case  of  a  defective  execution  of  a  power  (c),  as  to  which  the 

law  was  settled  before  the  modem  do<5lrine  as  to  the 

necessity  of  valuable  consideration  became  rooted.    And   DUporition  of 

in  like  manner  an  instrument  purporting  to  dispose  of  an   ^"li^fj^ 

estate  to  which  the  disponor  is  not  entitled,  or  disposing  of  di»ponor  hM 

an  estate  his  interest  in  which  is  afterwards  defeated  (i),   Asto  the  Bene^ 

will,  if  he  afterwards  acquires  or  re-acquires  an  interest  in  ^'^  Intewit. 

It,  operate,  so  far  as  specific  enforcement  is  concerned  {e\ 

as  a  contradl  to  dispose  of  the  interest  so  acquired ;  and 

will,  if  he  do  not  acquire  such  an  interest,  or  if  the  property 

do  not  exist,  be  treated  as  binding  him  to  convey  other 

property  of  equal  value  (/).    But  in  general  such  a  defe<5live  At  to  Damages. 

disposition  will    not  entitle    the   disappointed    party    to 

pecuniary  damages,  for  a  conveyance  does  not  in  our  law 

imply  any  covenant  for  title  {g)\  and  if  the  property  do 

not  exist,  even  an  express  covenant  for  title  is  void  (A). 

But  if  the  disposition  contain  a  statement  that  the  disponor  As  to  tbe  Legal 

is  already  owner  of  the  estate  (f);  or  if  it  be  a  lease,  and   Estopp^> 

the  lessee  have  entered  (;*);  or  probably  if  it  be  a  feoffment,  J^SjS* 

fi)  Bt  an  ''infoniial"  dispositioii  the  reader  is  to  understand  a  disposition 
which  the  disponor  ooold  have  made  perfiBcily  formal  (ik).  This  salject  irill 
be  more  fidly  diseossed  in  a  sabeeqnent  chapter. 


(•)  As  to  speeifionerfonnanoe,  i^«r-  {jg)  Cbarey.JLamb,  L.  R.  10 C.  P.  334; 

IvT.  Tmmeell,  tD.Q.h  J.  559;  Cases  Sngd.  V.  P.  4S9  (/)  {$)  qualified  l^ 

cited  in  Sued.  y.  P.  744  (A)  (i)  745  (0;  ih.  (e)  (tf);  and  see  JIafifM  t.  Tkmehr, 

Cmm  T.  JfJrdWr.  10  Jur.  912;  As  to  L.  R.  7  C.  D.6S0;  and  Bukg  y.  Buitg, 

p4eattiaf7  damages,  JIsAbmii  t.  Ltm,  7  L.  R.  9  C.  D.  108.    But  a  lease  does, 

H.  ft  N.  73.  Moth/my,  Wtt  Mothfm,  4v.  Co.,  L.R.  1 

(5)  INab«T.  Cufrm,  4  M.  ft  Or.  647.  C.  P.  D.  145;  WHmmy.Pmtk  BaiUm,h. 

(e) Si^  Pow.,  8th Ed., 583 (0 534-  R.aEx.D.336. 

5^  jr«aMrrfv.ir«MMrrf,L.R.3  Ch.2S7.  (A)  Cersy  y.  Sit^fird,  8  Swan.  4a7n. 

id)  Nctiy.  Bmlff,  S  SiisL  103.  (•)  ffmfiyy.  Bar  Am.  2  S.ft  St.  516, 

(•)  Coooeded  Smkky.  Otberm,  6  H.  BnUk  y.  Croakek,  L.  R.  10  C  D.  30. 

L.  C.  376,  where  an  important  qualifi-  (j)  Co.  Litt.  47k 

catko  of  Ihemle  was  established.  ^k)  Kdttmek  y.  Mmmmg  ID.G.M. 

(/)  C^sf  T.  Sufcrd,  3  Swan.  427a.  G.  176. 
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(that  is  a  conveyance  of  an  estate  of  freehold,)  and  be 
accompanied  by  livery  of  seizin,  (that  is  by  adlual  entry 
upon  the  premises  and  delivery  of  possession  of  them — ^no 
one  who  denies  the  validity  of  the  livery  being  on  the 
premises, — or  by  presence  within  sight  of  the  premises  and 
delivery  there  of  possession  and  subsequent  entry  by  the 
original  feoffee  in  the  lifetime  of  the  feoffor  (a)  (i),  and  if, 
(in  each  case),  the  parties  are  mutually  bound,  it  will 
preclude  them  from  den3dng  that  the  estate  has  passed; 
and  consequently  will,  so  far  as  the  rights  of  the  one  party 
against  the  other  are  concerned,  retroll<5lively  pass  not 
only  the  beneficial  but  the  legal  estate  if  the  vendor  should 
Whom  estoppel  afterwards  acquire  it.  And  it  will  thus  preclude  not  only 
binds.  ^jjg  parties,    but  all  who  derive  under  either  of  them, 

including  those  who  derive  for  valuable  consideration  (b), 
and  who  were  ignorant  of  and  had  no  means  of  knowing  of 
the  disposition  which  thus  operates  by  estoppel  (c) —  a  point 
in  which  estoppel  affedling  the  legal  estate  differs  from 
contra(5l.  But  persons  who  claim  by  a  title  which  neither 
of  the  parties  to  the  estoppel  was  entitled  to  defeat  are  at 
Opentiye  liberty  to  treat  the  conveyance  as  inoperative  (c).     And  the 

woi^  will  not  operative  words  in  a  mere  deed  of  conveyance,  whether  it 

pel)  the  Legal    be  a  release  (d)  or  a  grant  («),  cannot  have  this  peculiar 
fstftte* 

Representation  operation  (ii).  The  mention  of  this  peculiar  operation  of  an 

explained. 

(i)  This  effect  is  unqnestionably  produced  hy  a  feoffment  with  liverj  made 
before  1st  October,  1845.  Whether  it  is  prodaoed  hv  one  made  since  then 
depends  on  whether  the  8  &  0  Vic ,  jc  106,  s.  4,  which  prevents  a  feoffment 
from  operating  wrongfully  has  also  bj  implication  the  .effect  of  preventing  it 
from  operating  by  estoppel,  a  question  on  whioh  there  is  no  authority. 

(ii)  It  is  clear  from  Litt,  s.  466,  that  a  release  of  claims  cannot  operate  by 
estoppel.  It  was  decided  in  Right  v.  Buckmll,  that  the  operative  words  of  a 
release  by  enlargement  will  not  thus  operate,  and  in  HMoih  y.  Cnalock,  that  the 
operative  words  of  a  grant  will  not  thus  operate.  These  decisions  establish 
the  rule  that  the  operative  words  in  a  deed,  even  though  it  be  indented  and 

(a)  Co.  Litt.  48a.  sqq.  352a.  not  at  hand. 

(6)  Germral  Pinanf  Co.  v.  UbertOor,  (c)  Ca  Litt.  352a. 

4t.  Co.,  L.  R.  10  C.  D.  15.     For  a  dis-  (rf)  Sugd.  V.  P.  739  (i);   A^Al  y. 

cussionof  tliisdoctriDesoe  also  Co.  Litt,  BuekntU,  2  B.  &  Ad.  278. 

352a;  2  Smith,  L.  C.  462;  and  some  (•)  Heath  v.  Croabck,  L.  R.  10  Cb. 

excellent  articles  in  the  Jurist  (  Miscell-  22 ;  Gmtral  Finameo  Co.  y.  Libtrator,  4^6. 

aneons)  the  reference  to  which  I  have  Co.,  L.  R.  10  C.  D.  15. 
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instrument  by  precluding  the  parties,  and  those  who  derive 
.  under  them  from  den)dng  its  validity,  brings  me  to  notice  a 
third  mode  of  dealing,  different  alike  from  a  Disposition 
and  a  Contradl — I  mean  a  Representation.    No  docflrine 
of  equity  has  given  rise  to  so  much  seeming  difference  of 
opinion  (a),  nor  seemed  so  imperfedlly  understood  even  by 
great  Judges,  as  the  do<5lrine  of  Representation.    It   is   Representation 
admitted  on  all  sides  (b)  that  if  one  party  falsely  represents   AstothoBcne- 
a  fa^  {c)  to  another,  and  the  latter,  in  reliance  on  such   ^^^  Interest 
representation,  a<5ls  in  a  way  which  would  be  to  his  detri- 
ment if  the  representation  were  not  made  good,  the  former 
must  make  the  representation  good  if  possible,  and  if  not 
musf  compensate  the  latter;  and  that  therefore  if  one  party   Representation 
represent  to  another  that  the  latter  is  owner  of  specified  exMiTdrnioney 

property  which  really  belongs  to  the  former,  (or,  what  is   on  Representa- 

^  tors  land* 

the  same  thing,  if  one  party  conceal  his  ownership  from 
the  other),  while  the  latter  to  the  knowledge  of  the  former 
is  under  the  impression  that  he  is  himself  owner  {d)^  and 

made  between  both  parties,  cannot  operate  bj  estoppel.  If  therefore  the  opcr- 
atire  words  in  an  Indenture  of  Lease  thns  operate,  the  case  of  such  an  Indenture 
aiiisi  be  exceptional ;  bat  in  Littleton's  time  a  lease  was  not  considered  to  acquiro 
fnll  Talidity  until  perfected  by  entry,  (nor  does  it  now  except  by  virtue  of  the 
Statute  of  tTtes);  and  probably  when  he  spoke  of  an  Indenture  of  Lease  operating 
W  estoppel,  he  meant  to  refer  to  the  entry  following  upon  it  as  thus  operating. 
Thiiis  quite  consistent  with  the  doctrine  that  a  lease,  though  perfected  by  entry, 
emnoC  thus  operate  tMkss  it  be  made  by  Indenture  (see  Co.Litt47b),  beosuse  in 
a  Lease  the  lessee  as  well  as  the  lessor  renders  a  valuable  consideration,  and 
therefore  must  be  bound;  and  no  doubt  in  case  of  a  fee-farm  grant  the  same 
rule  would  hold.  The  true  doctrine  seems  to  be  that  a  Lease  by  Indenture  will 
aothcarise  the  lessee  to  enter  if  and  as  soon  as  the  lessor  acquires  an  interest; 
and  will,  on,  but  not  until,  such  entry,  operate  by  estoppel — and  this  seems  to 
have  been  the  opinion  of  Lord  Hatheblbt,  C,  in  Ciewww  v.  Geaek,  L.  R.  6  Ch. 
151.  But  this  doetrine  is  throughout  consistent  with  the  rule,  (fully  estab- 
liibad  in  modem  times),  that  if  either  a  lessee  or  anyone  else,  whether  claiming 
mder  a  deed  poll  or  otherwise,  enters  by  permission  of  another,  be  cannot  dis- 
Mte  the  latter^s  title  until  after  he  has  retired  ajgain  from  the  possession. 
Howerer  on  the  wording  of  C!a  Litt.  352a  it  is  quite  open  to  argument  that 
Cdce  considered  that  any  Indenture,  except  a  release  or  confirmation,  might 
operate  by  estoppel* 

(•)  See  my  essay  on  Representations  (6)  Ciiuetu?  Bk.  4*c.  v.  Pint  Naiitmal 

of  Intention,  &a,  in  38  Law  Magazine  ^.,  L.  R.  6  H.  L.  352,  360;  MauHsell  v. 

18&,  (Aug.  1869)  which  I  had  the  satis-  WkUt,  i  H.  L.  C.  1 055 ;  Pasby  v.  Pret- 

.  laelion of  seeing  faTonrably  reviewed,  I  ma$if  2  Sim.  L.  C.  55. 

know  not  by  whom,  in  the  Law  Journal  (c)  See  below  as  to  Fraud. ' 

for  Aug.  latliu  1869.  (<0  Aam«feiiy.X>yioii,L.  R.  1  H.L.  129. 
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r*mer  -vdi  3cc  in«»?  muai-ja  ie  ji*  iiirwf  3x  ffiniiue  aggnwt 
dw^w\^  ^  ^  ^^7  TirTimnraTry^  ai  -yminT  ae  aajSe  tfrmrfaL  And, 
'i4  .^Kwi-  M  u  2:1  mcifi'r  r^r*seii3caL  ibsbi  ±e  asxne  e&ch  as  an 
vHMSk  1^  3m  ^2^r«H  'Sce.  X  a.  zi:  isocc  so.  zsis  ^ai  iiu  I'tfr.  dut  the 
m  4ui  Oim-       si:iri:  cisjnircftd  iiufrraift  -iJ^T^gri^g.  cv  v3iidk  x  Diiecbar  (or 

cciutr  ^jSu-j:^  "X  a  Cusipanr.  vau  Oiis  aii^Mired  aa  anaim- 
Lrar>:^  -:^/xi  :Jie  propertj  of  z&e  Compuy.  xs  not  p^mxtted 
Xf*  Mt  s  ap  a^^airac  ore  pcrcsajm^  &aiii  dbe  Company, 
ur.>!i4  he,  i:h«  director  Ac-i  Lu  lioce  &ds  duty  as  to 
^  *^^  ,  r^i««inij  it  'i^ ;  and.  by  panty  of  ccasociag^  if  ooe  party* 
tJMf«4e«i<»       by  represe^tix^^  hims(f-tf  as  orvoer  of  property,   induce 

»nrAher  to  purchase  it  firom  him,  aiiy  beoe&cial  intefest 
which  he  may  aftervards  acquire  in  it  must  (I  conceiTe) 
pass  to  the  purchaser  (c);  and  if  the  ptupetty  does  not 
cxihtf  he  can  be  compelled  to  convey  other  property  of 
A$Ufihtifjtpd  equal  value  (J;;  and  if  he  acquire  the  legal  estate,  it  will 
j[^2^^  pass,  provided  the  representation  be  predselj  expressed 

and  l>c  contained  in  the  instrument  (#),  tnit  it  win  not  pass 
unlcAB  this  be  the  case  (/),  probably  because  it  is  considered 
imfK^rtant  that  titles  should  be  kept  clear,  and  should  not 
fic|)f:ncl  on  investigations  of  doubtful  questions  of  faidl;  and 
no  doubt  it  is  for  the  same  reason  that  the  insertion  of  such 

U^  Hugd.  v.  P.  7  (/).  point  ioTolTod  ia  tldt  flM»  irodU  Ml 

(k)  Hftfl  M  A  iMdlng  oaae  on  this    nowbefoUofrad,nnindT,ani  whmM 

Mtif^<ioi,  r«  Mtmtk  Dm-kam  i,  Co,,  48  L.    ramadj  by  damiigM  onto  ftr  a  taab- 

(r)  HwCmrmv.MUektU,  L.J.  15Ch.  had  even  irheie  the  oofvoaBl  It  ps- 

Vfi7 1  Nm/  v.  Am*^,  8  Sim.  198;  and  the  tniUms. 

tHitu III  (/mmtii/  KiMmri  Co.  ▼. Ubtratar  (•)  Anifaf  t.  Btanbib  1  SIbl  ft  Sta. 

di*.  (V.!..  K.  lOC.I).  16,  516. 

(il)  <^ii»Mf  V.  4fi/M.  3  SmuL  4S7n.  (/)  Oiwral  Fmmm  Cb.  t.  JUhn*r 

hia  luiiUltljr  tho  dfoiiion  on  tnother  ^.  Co.,  U  R.  10  G.  D.  li. 


THE  NATURE  OP  CONTRACTS,  REPRESENTATIONS,  &C.  81 

a  representation  will  pass  the  legal  estate  even  though  the 
person  to  whom  it  passes  was  not  in  fadl  deceived  (a) ;  and 
by  this  means  the  party  to  whom  the  legal  estate  passes 
gains  the  beneficial  interest,  and  priority  over  inconsistent 
claims,  under  the  same  circumstances,  and  to  the  same 
extent,  as  he  would  have  done  if  the  legal  estate  had  passed 
by  virtue  of  an  ordinary  disposition.  But  if  a  representation  Repreientation 
be,  not  that  a  foA  exists,  but  that  the  representor  intends 
to  convey  some  estate  or  interest  to  the  representee,  or  to 
confer  some  benefit  upon  him,  and  the  representee  adls  in 
reliance  on  this  representation,  great  difference  of  opinion 
has  existed  as  to  whether  the  representor  can  be  required 
to  make  the  representation  good.  If  no  intention  really 
existed  in  the  mind  of  the  representor  the  case  might, 
perhaps,  be  brought  within  the  decisions  as  to  represen- 
tations 6i  fa^;  but  it  can  rarely,  if  ever,  be  possible  to 
prove  that  no  such  intention  existed;  and,  in  a  case  in 
which  the  question  arose,  the  Judge  who  thought  the  repre- 
sentation binding  conceded  {h)  that  it  did  exist  at  the  time, 
and  that  the  question  always  is  whether,  when  the  intention 
afterwards  changes,  the  representation  is  to  bind.  The 
earliest  case  on  this  subje(5l,  was,  I  believe,  Moniacue  v. 
Maxwell.  When  that  case  originally  came  before  the  Court, 
the  question  was  (c)  whether  an  oral  promise  to  settle 
property,  made  in  consideration  of  an  intended  marriage 
which  had  been  afterwards  solemnized,  was  binding;  and 
it  was  decided,  in  accordance  with  what  we  shall  hereafter 
see  was  clearly  law,  that  it  was  not.  But  it  was  afterwards 
decided  that  if  that  promise  was  accompanied  by  an 
earnest  endeavour  to  induce  (i)  the  promisee  to  rely  on  it 
without  requiring  it  to  be  reduced  into  writing,  and  if  the 
promisee  contradled  the  marriage  in  such   reliande,  the 

-  (c)  Implied  by  the  doctrine  io  Hayes'  (e)  Montaem  v.  MaxwtU;  1  P.  W.  6 1 7, 

CoDT.  (3rd  Ed.)  131.  620. 

(l)In/or«faiiT.ifoiMy,5H.L.C.185,  (d)  B.C.  on  Amended  Bill  1  Stra. 

Lord  St  Laonarda  expressly  conceded  235;  Pre.  Ch.  526;  1  Eq.  A6. 19  pi.  4. 
Hik 
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Testementary 

dispoutions. 

Definition. 


Kinds. 


promise  was  binding,  not  as  a  promise,  (for  an  oral  promise 
in  consideration  only  of  a  marriage  is  void  though  the 
marriage  be  solemnized),  but  as  a  fraudulent  representation. 
And  in  an  a(5lion  to  recover  damages  a  similar  dis- 
tindlion  has  been  taken  (a).  Since  that  time  there  have 
been  strong  didta  (b)  to  the  efFedl  that  a  Representation  of 
Intention  is  not  binding,  and  decisions  have  repeatedly 
been  pronoimced  in  the  House  of  Lords  upon  cases  more 
or  less  involving  this  /question ;  but  the  decisions  establish  no 
more  than  this — ^that  a  mere  Representation  of  Intention, 
without  any  urgent  endeavour  to  induce  the  representee 
to  adl  on  it,  is  not  binding;  and  I  have  formed  the  opinion, 
after  a  careful  and  searching  examination  of  the  cases  (c), 
that  the  dodlrine  established  in  Montacue  v.  Maxwell  is  law 
to  this  day,  and  that  the  dicfla  to  which  I  have  referred 
were  merely  meant  to  corre(5l  a  tendency  (which  for  a  time 
existed),  to  go  far  beyond  the  principle  established  in  that 
case.  Before  leaving  this  subje<5l  it  is  necessary,  in  order 
that  the  chapter  may  be  complete,  that  we  should  endea- 
vour to  distinguish  between  testamentary  and  other 
dispositions.  A  disposition  is  said  to  be  testamentary 
when  it  is  meant  to  operate  only  after  the  disponor*s  death, 
(i)  and  only  on  property  belonging  to  him  at  His  death,  and 
only  so  far  as  not  revoked  or  altered  by  him.  Testamentary 
dispositions  are  distinguished   into    wills,    codicils,    and 


(i)  It  follows  from  this,  (and  from  the  general  rule  of  law  that  a  disposition  is 
only  valid  if  when  it  is  made  the  disponee  is  either  in  existence  or  capable 
of  coming  into  existence),^  that  the  deaUi  of  the  devisee  or  legatee  (before  that 
of  the  testator)  invalidates  the  devise  or  bequest.  Exceptions  in  case  of  a  devise  in 
tail  or  a  devise  or  bequest  to  the  testator's  issue,  have  been  created  by  the  7 
Wm.  I,  &  1  Vic,  c.  26,  ss.  S3,  33. 


(a)  Gwhardi  y.  Baiu,  2  E.  &  B.  476. 
See  also  as  to  the  recovery  of  damages 
for  mere  representations  of  intention, 
Morgmm  y.  Grigitht,  L.  R.  6  Ex.  70; 
RkhardMH  v.  SUvesler,  L.  R.  9  Q.  B.  36 ; 

(b)  In  CtlwefM'  Bank,  ^,  v.  Firtt 
Natkmai,  ^.,  L.  R.  6  H.  L.  352,  360; 


Ram§den  y.  Dyton,  1  H.  L.  129;  Mam- 
mU  V.  Wkii9,  I  H.  L.  C.  1055;  Jordm  y. 
Mcmty,  5  H.  L.  C.  185;  and  other  cases, 
(c)  See  my  Essay  on  Representations 
of  Intention  above  allnded  to,  and  my 
Essay  on  Personal  Equities  in  the  Law 
Magazine  for  August,  1870. 
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donatiotus  mortis  causd ;  but  the  distincflion  between  the  two 
former  is,  in  our  law,  merely  nominal, — a  later  instrument   Wills  and 
being  termed  a  •'codicil"  when  it  is  supplementary  to  an   ^-'<^^^"*' 
earlier  "will."    In  the  Roman  Law,  from  which  the  distinc- 
tion is  taken,  an  instrument  by  which  an  hares  (that  is  an 
executor)  was  appointed  was  called  a  "testament,"  and  the 
term  "codicil"  was  used  to  distinguish  a  supplementary 
instrument  by  which  this  hares  was  further  dire(5led  how  to 
dispose  of  the  property  which  by  the  testament  had  been 
vested  in  him.    A  donatio  mortis  causd  is  simply  a  testa-   DoMtioim 
mentary  disposition  accompanied  by  delivery  instead  of  by 
writing  as   its    appropriate    formality.    The   learning  of 
donationes  mortis  causd  consists  simply  in  the  consideration 
of  the  question  what  kinds  of  property  may  be  the  sub- 
jedls  of  such  an  unwritten  testamentary  disposition,  and 
under  what   circumstances,    and  what  other  formalities 
must  in  such  cases  be  substituted.    It  therefore  falls  for 
discussion  under  a    later    chapter.      When    I   come  to   Contractobene- 
treat  of  Privity  of  Contradl,    I  will  state  my  reasons  for  p^ng. 
thinking  that  a  contradl  by  the  performance  of  which  a 
third  person  would  be  benefitted  operates,  if  not  rescinded 
during  the  life  of  the  contradling  parties,  as  a  testamentary 
disposition  to  that  third  person  of  the  rights  derivable 
under  it. 


(  Si  ) 


CHAPTER  X. 

THE  EFFECT  OF  CONtRACTS,  &C.,  TO  DISPOSE  OF  PROPERTY. 


Genertllj. 

Firstly— it 
binds  the 
estate. 

Hence  Accre- 
tions belong 
to  and  Losses 
fill!  on  the 
purchaser. 

As  Wind&lls. , 
Losses  by  Fire. 
Bonuses. 


Not  oopyfaold 
Fines. 


Secondly— it 
transfers  right 
to  Purchase 
Money  and 
Property  con- 
ditionally on 
Proof  of  Title. 


A  contradl  or  representation,  if  specifically  enforcible, ' 
produces  three  eflfedls: — 

First :  it  binds  the  estate  as  from  the  moment  when  it  was 
made.  Consequently  on  a  Contradl  of  Sale  the  purchaser  is 
entitled  to  any  benefits,  and  is  bound  to  bear  any  loss, 
which  may  accrue  (in  the  nature  of  capital)  to  the  property 
after  that  time.  For  example,  trees  cut  down  by  the  vendor 
(a)  (i)  or  blown  down  (b)  belong  to  the  purchaser,  and  the 
destrudlion  of  the  premises  by  fire  falls  on  him  (c).  And  a 
reversionary  bonus  on  stock  belongs  to  the  purchaser  of  a 
reversionary  interest  in  the  stock,  though  the  bonus  be 
declared  before  such  interest  falls  into  possession  (d).  But 
fines  on  tha  admission  of  tenants  to  a  copyhold  are  consi- 
dered (between  a  vendor  and  purchaser  of  the  manor)  as 
mere  income,  and  therefore  as  not  falling  under  this  rule  (*). 

Secondly,  it  transfers  to  the  vendor  a  right  to  receive 
the  purchase  money,  and  to  the  purchaser  a  right  to  enter 
into  possession  of  the  property  or  receipt  of  the  rents  and 
profits  of  it.  But  neither  the  vendor  nor  the  purchaser 
can  exercise  his  right  in  this  respedl  until  either  the  vendor 
has  proved  that  he  possesses  a  perfecSl  title  (or  as  perfedl  a 
title  as  the  purchaser  is  by  the  contra<5l  entitled  to)  or  the 
purchaser  has  waived  any  defe(5ls, — not  the  vendor,  because 

(i)  That  is  if  the  trees  are  not  such  that  the  cutting  of  them  entitles  the 
purchaser  to  rescind  the  contract,  or  if  he  does  not  rescind  it,  Magamia  y.  Fkllm, 
a  Moll.  589. 

(a)  Magenmt  t.  Fatton,  2  Moll.  587,        (<0  Re  Arnuiromg's  Tnuit,  3  K.  &  J. 

a  very  leading  case  on  the  law  of  Von-  486,  which  however  was  not  a  amiraei 

dor  and  Purchaser.  per  verba  de  futmro  but  an  aesignmeiU  of 

(6)  Poole  y.  ShergoU^  i  Coz.  273.  the  beneficial  interest 
(c)  RoberUan  y.  SketUm,  12  Bea.  26a        («)  CutUkm  y.  TUe,  1  Giff.  395. 
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the  purchaser's  promise  is  subjecfl  to  the  condition   that 

the  vendor  shall  do  this  (a), — not  the  purchaser,  because  if 

he  seek  specific  performance  he  necessarily  accepts  the 

title,  and  if  he  seek  to  recover  damages  the  law,  on  the 

ground  that  the  vendor's  contradl  is  simply  to  execute  any 

proper  conveyance  which  the  purchaser  may  tender  to  him, 

(b)  requires  that  he  (the  purchaser)  before  he  brings  his 

a(5tion  should  tender  a  conveyance  (^),  though  the  vendor,  as 

we  shall  see,  is  not  under  a  similar  restricftion.     But  the  (Right  to  Pos- 

purchaser  is  entitled  to  the  possession  (or  to  the  receipt  of  Time). 

the  rents  &c.)  as  soon  as  he  has  accepted  the  title,  (unless 

of  course  the  interest  be  reversionary,  and  unless  a  time 

was  stipulated  for  completion  and  had  not  arrived  when  he 

accepted  the  title) ;  such  (at  least)  appears  to  me  to  be  the 

dodlrine  implied  in  the  cases  cited  in  the  note  (i),  under 

the  latter  of  which  the  Court  (as  a  reason  for  treating  the 

vendor  as  a  mortgagee  in  possession)  expressly  declared 

that  his  continuance  in  possession   was  a  retention  of 

property  which  by  the  contradl  belonged  to  the  purchaser, 

and  that  therefore  his  possession  must  be  referred  to  his 

lien  as  an  unpaid  vendor,  which  lien  of  course  would  remain 

after  possession  should  be  handed  over  to  the  purchaser  (e). 

If  this  be  so,  it  follows  that  when  the  purchaser  is  either 

willing  or  by  contradl  boimd  to  accept  whatever  title  the 

vendor  may  have,  and  no  time  has  been  stipulated  for 

completion,  he  is  entitled  to  possession  immediately  on  the 

execution  of  the  contradl.    This  seems  to  be  the  case,  for 

it  has  been  decided  that  when  an  agreement  for  a  lease  is 

made  without  mentioning    any  time  at  which  it    is  to 

commence,  the  lessee  is  t|ius  entitled  (/).    And  of  course 

(c)  B^  r.  Bttiy,  4  M.  &  6r.  410;  ref>air  to  the  extent  which  its  fall  yaloe 

CMnw,  Me.BHm,  L  R.  1  Cb.  81.  will  hear,  nnless  he  offer  to  yield  po«- 

(¥)  Said  4  Q.  B.  429.  session  to  the  pnrohaser,  and  toreserre 

(c)  SlqtktmM  ▼.  Dt  Medma,  4  Q.  B.  422.  only  his  lien  for  the  purchase-money. 

(rf)  Cmrrodma  T.  Slutrp,  20  Boa.  16;        (•)  So  expressly  declared  in  PhUtipB 

PkUSpi  ▼.  SihuUr,  L.  R.  8  Ch.  173,  v.  SilvuUr,  L  R.  8  Ch.  173. 
whkh  aljo  decides  that  the  vendor  is        (/)  laqwt  t.  MiBar,  L.  R.  6  C.  D. 

bound  to  keep  tbe  property  in  proper  153. 
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Tlurdly— it 
entitles  to 
intermediate 
Interest  and 
Income. 


Exceptioti  as 
to  Interest. 


when  the  purchaser  enters  into  possession  the  vendor 
becomes  entitled  to  payment  of  the  purchase  money,  even 
(it  is  now  held)  though  he  do  not  tender  a  conveyance  (a)^ 
but  yet  only  if  he  be  ready  and  willing  to  tender  one  (a). 

Thirdly:  it  entitles  the  vendor  to  interest  (b)  on  the 
purchase  money  until  paid,  whether  the  estate  Sold  be 
reversionary  or  not;  and  entitles  the  purchaser  to  the 
income  (c)  of  the  property  until  possession  be  delivered  to 
him,  unless  the  estate  sold  be  reversionary,  in  which  case 
the  effluxion  of  time  (by  which  the  reversionary  interest 
increases  in  value)  is  considered  equivalent  (i).  But  if  the 
delay  arise  on  the  vendor's  part,  and  the  purchaser  speci- 
fically appropriates  a  sufficient  sum  as  purchase  money,  he 
is  thenceforward  exonerated  from  paying  interest,  even 
though  he  retain  the  purchase  money  under  his  own 
control,  as  by  keeping  it  in  his  own  name  at  his  banker's 
(e) — a  circumstance  which  seems  to  show  that  this  rule  is 
not  founded  on  the  principle  that  the  purchaser  makes 
himself  trustee  of  a  specific  fund  for  the  vendor,  and 
thereby  protedls  the  latter  from  the  risk  of  loss.  If  however 
he  merely  keeps  up  his  general  balance,  he  is  exonerated 
from  interest  on  a  portion  only  of  the  purchase  money 
equal  to  the  amount  by  which  his  average  balance  during 
the  period  in  question  exceeded  his  usual  average  balance 
(/).  But  it  is  in  every  case  necessary  that  the  purchaser 
should  give  notice  (i)  to  the  vendor  that  the  money  is  lying 
idle,  and  until  he  gives  such  notice  the  interest  will 
continue  to  run ;  and  perhaps  he  must  also  give  notice  that 

(i)  As  to  ^wbat  form  of  notice  is  sufficient,  see  the  form  stated  in  4  D.  G. 
&  S.  483. 


(a)  PooU  T.  Hitf.  6  M.  &  W.  835. 

(6)  PkUHpt  y.  Silvester,  L.  R.  8  Ch. 
173;  De  Vitmey,  De  Viame,  1  Maon.  & 
G.  846;  Carrodtu  t.  Sharp,  20  Bea.  66. 

(e)  De  Vime  v.  De  Vieme,  1  Macn. 
&  G.  846. 

(d)  Champemcwite  y.  Brook,  9  BIL  N. 
S.199;BaafyT.Cotttl,  18  Bea.179,182. 

(«)  Howftmd  Y,  NorrU,  1  Cox,  59; 


Wimer  T.  Blade*,  2  S.  &  S.  393;  Ker- 
Akam  V.  Kerehaw,  L.  R.  9  £^.  56;  Dyton 
V.  Hombwry,  4  D.  G.  &  S.  481 ;  over- 
ruling De  Vitme  t.  De  Vitwte^  in  which 
it  was  held  that  delay  on  the  ▼endor's 
part  would  both  exonerate  the  purchaser 
from  interest  and  disentitle  him  to 
rents  and  profits. 
(/)  Winter  y.  Bladtt,  3  &  &  &898. 
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he  is  ready  to  invest  it  as  the  vendor  may  require  (a),  but  it 
seems  this  will  be  implied.    It  seems  to  be  also  necessary 
to  the  application  of  the  rule  that  the  purchaser  should 
thus  appropriate  a  sum  equal  to  the  whole  purchase  money 
unless  some  special  circumstances  occur.    But  when  the 
sum  appropriated  was  less  only  by  ij^^th  of  the  proper  sum, 
and  there  were  reasons  for  thinking  that   the  deficiency 
was  due  to  oversight  and  the  vendor  did  not  call  attention 
to  it,  such  special  circumstances  were  held  to  exist  (b), 
and  he  was  accordingly  exonerated  from  interest  on  so 
much  of  the  purchase  money  as  was  thus  appropriated  (b). 
In  these  cases  a  vendor  is  entitled  to  whatever  interest  the 
Bank  aUows  (c),  but  as  a  vendor  is  often  unable  without 
inconvenience  to  complete  by  the  time  appointed,  it  is  usual 
on  Sales  by  Audlion  (on  which  an  intending  purchaser  is  Condition  of 
obliged  to  either  accept  the  vendor's  conditions  or  do  with-  y^n^orlo"** 
out  the  property)  to  stipulate  that  the  purchaser  shall  pay  Interest, 
interest  from  the  time  appointed  for  completion  until  acflual 
payment,  no  matter  from  what  cause  {d)  the  completion  may 
be  delayed.     Such  a  stipulation  is  not  binding  as  against   Its  effect, 
any  wilful  delay  by  the  vendor  (e) ;  but  when  the  delay  is 
not  pUfid  the  condition  efife<5lually  binds  the  purchaser  to 
pay  interest,  even  when  the  delay  arises  on  the  vendor's  (/) 
part. 
The  time  at  which  the  interest  or  income  is  to  be  a<5hially   Time  for 

,1  1  ,  .  ,     ,  .         payii^g  Interest 

paid  appears  to  be  the  same  as  that  at  which  the  possession   and  Income. 
is  to  be  delivered  or  purchase  money  paid  respedlively. 

The  time  from  which  the  income  has  to  be  calculated  is   Time  from 
the  same  as  that  from  which  the  interest  is  to  be  calculated,   p^^^^^eMsT' 
unless  the  contrary  be  stipulated ;  and  even  when  a  stipu-   and  Income. 
lation  is  inserted  which  at  first  sight  seems  to  have  this 

(«)  See  WmUrT,Bladu,2SMS.Z93,        (J)  Wiltuuu  v.  Qknion,  L.  R.  1  Ch. 

(6)XW«fta«0.jr«rfftaip,L.B.9£q.56.     200,  206;  Shtrwm  y.  Shaiespear,  6  D. 

(eYs.  C,  p.  58.  D^aom  t.  Hmb^,  4  G.  M.  G.  517,  OYer-ruling  De  Visnu  v. 
D.  6.  &  S.  485.  .  D€  Vum§,  1  Maon.  &  G.  346.    As  to 

(lO  I  Pn<L  Coot.,  (9th  Ed.)  32 ;  1  Day!  a  stipulation  for  a  high  rate  of  interest 
Coot.  (4th  Ed.),  613.  see  HerUri  v.  Salubmry,  ^t,,  R,  Co,^  L. 

(«)  Vidttn  T.  Bmii,  26  Bea.  630.        R.  2  £q.  221. 
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meaning,  the  Court  will,  if  the  wording  will  at  all  admit  of 
it,  understand  it  in  some  other  sense  (a);  and  when  the 
stipulation  is  so  worded  that  it  cannot  be  otherwise  inter- 
preted than  as  meaning  that  the  interest  is  to  be  calculated 
as  from  a  different  time  from  the  income,  it  will  often  be 
'  considered  as  fraudulent  and  void  (a). 
If  tUne  fixed  The  time  as  from  which  the  income  and  interest  are  to  be 

Asfi^^that"    calculated  is  whatever  time  has  been  by  the  Agreement 
*"°®'  expressly  fixed  for  completion  (a);   and  accordingly  if  the 

vendor  die  before  that  time,  his  heir,  not  his  executor,  is 

entitled  to  the  income  accruing  up  to  that  moment  (b). 

Except  on  But  an  exception  occurs  when  the  subje(5l  of  sale  is  stock, 

Sale  of  stock.    ^^  which  case,  by  the  custom  of  the  Stock  Exchange,  all 

dividends  which  accrue  after  the  making  of  the  eontra6t  go 
If  no  time  fixed  to  the  purchaser  {c).  If  no  time  has  been  expressly  fixed, 
•Msory !    AjT   stridl  principle  would  require  that  the  time  which  in  such 

from  time  when   cases  the  law  understands  the  parties  to  have  implied 

pnrohasOT  conld 

enter.  (namely  whatever  time  may  under  the  circumstances  of  the 

case  turn  out  to  be  reasonable  (d))  should  be  substituted, 
and  this  rule  is  adlually  applied  for  the  purpose  of  deter- 
mining whether  a  party  has  by  his  delay  become  liable  to 
pay  damages.  But  if  the  same  principle  were  applied  to 
ascertain  the  time  as  from  which  the  vendor  shall  be 
entitled  to  interest  and  the  purchaser  to  income,  it  would 
be  necessary  in  every  a(5lion  for  specific  performance  to 
enter  upon  the  inquiry  what  under  the  circumstances  of 
the  particular  case  would  be  a  reasonable  time,  and  also 
to  calculate  the  amount  of  income  derivable  from  the 
property  from  that  time  (since  from  it  the  account  would 
commence)  until  completion.  To  obviate  the  expense  of 
the  first,  and  in  many  cases  that  of  the  second,  inquiry, 

(a)  Joy  V.  Birch^  3  H.  L.  C.  565.  as  to  reyersions  Spwrrier  y.  Htmcock,  4 

(b)  Lum$den  v.  Fraxer,  12  Sim.  263.  Vez.  667;  and  as  to  advowsons  Wfjffitt 

(c)  Blacky,  Bomenkam,  L.  R.  4  Ex.  y,Bp.  of  ExeUr,  \  Pri.  296.    As  to  the 
D.  24.  time  within  which  conditions  are  to  be 

(d)  Sanmm  y.  Rkodti,  6  Bing.  N.  0.  performed,  see  Co.  Litt.  208a.  to  210a. 
261 ;  WUkU  y.  Clttrkx,  10  PrL  207;  and 
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the  law  has  (on  this  point)  departed  from  stridt  theoretical 
propriety,  and  determined  that  in  the  case  of  a  sale  of  a 
present  interest  the  time  when  the  purchaser  enters  (a) 
into  possession  (or  receipt  of  income),  or  the  time  when  he 
might  prudently  do  so  (b),  whichever  first  arrives,  shall  be 
the  moment  as  from  which  the  purchaser  shall  be  entitled 
to  the  income  and  the  vendor  to  interest  on  the  purchase 
money.  But  when  the  estate  sold  is  reversionary,  the  If  no  time 
purchase  money  must  be  supposed  to  have  been  estimated  estate  rover- 
with  reference  to  this  fadt,  and  therefore  the  effluxion  of  ?°°*7*.  Af 

trom  date  oi 

time  by  which  the  moment  when  the  estate  shall  fall  into  contract 
possession  is  accelerated  stands  in  the  place  of  the  enjoy- 
ment of  the  income  by  the  piurchaser,  and  as  this  is  going 
on  from  the  moment  when  the  contra(5l  is  entered  into  the 
vendor  is  as  from  that  moment  entitled  to  interest  (c). 
When  the  sale  is  made  imder  the  Court,  the  parties  were  But  on  sale  un- 
under  the  old  procedure  bound  as  from  the  time  when  the  ^^'iS?^^^™ 
report  was  absolutely  confirmed.  Under  the  present  aftercertificate. 
system  the  end  of  eight  days  from  the  Chief  Clerk's  Certi- 
ficate is  equivalent  to  this,  and  therefore  we  must  suppose 
that  from  that  time  the  right  to  interest  on  the  sale  of  a 
reversionary  interest  will  now  begin  to  run,  and  it  will  be 
the  same  on  a  sale  under  the  Court  of  an  interest  in 
possession  if  the  purchaser  pays  in  his  money  before  the 
next  quarter-day  {e).  But  on  a  sale  under  the  Court  of  an 
interest  in  possession,  when  the  purchase  money  is  not 
paid  before  the  next  quarter  day,  the  time  when  it  was 
adtually  paid  is  for  convenience  deemed  to  be  the  time  as 
from  which  the  ptirchaser  is  to  be  entitled  to  the  rents  and 
profits,  and  so  the  calculation  of  interest  is  altogether 
avoided  (/).  And  this  holds  good  even  though  the  subjecfl 
be  a  house,  and  therefore  liable  to  wear(/),  so  that  the  income 

(«)  9  Tod.  L.  C.  Eq.  (4th  Ed.)  634.  («)  Sugd.  V.  P.  632  (/). 

lb)  Carrodmt  v.  Sharp,  20  Bea.  56.  (/)  ^aekrett  y.  ifaml,  2  Madd.  34n. 

(c)  Baihjf  ▼.  Colki,  i  8  Bea.  1 7  9, 1 82.  And  as  it  was  before  the  Apportionment 

(€)  BoharUpm  r.Skdbmt  12  Bea.  260;  Act  the  purchaser  was  entitled  to  the 

DaoieU*sCh.Pr.ll62Cit)to(o),117i(«}i  then  accruing  gale. 
Sugd.  v.  P.  631  (0>  632  (s)  805. 
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On  Contract 
for  Preemption. 


Definition  of 
time  when 
Purchaser 
could  hare 
entered. 


derivable  from  it  would  not,  like  the  interest  on  unpaid 
purchase  money,  continue  for  ever.  When  the  contradl  is 
merely  that  the  party  shall  have  an  option  to  purchase,  an 
intention  appears  that  the  one  party  shall  not  be  clothed 
with  the  chara(5ler  of  vendor  nor  the  other  with  that  of 
purchaser  until  the  option  is  exercised,  and  therefore  the 
income  or  interest  will  not  be  calculated  save  as  fVom  that 
time  {a). 

I  have  said  that  the  time  when  the  purchaser  entered,  or 
the  time  when  he  could  have  prudently  done  so,  is,  in  the 
case  of  an  interest  in  possession,  the  moment  as  from  which 
the  income  and  interest  are  to  be  calculated.  When  it  fs 
necessary  to  investigate  the  vendor's  title  (as  it  always  is 
on  a  sale  unless  the  parties  stipulate  the  contrary)  the 
time  when  the  purchaser  admits  or  when  the  vendor  first 
proves  (i)  {b)  (or  as  against  him  the  time  when  he  is  first  in 
a  position  to  prove)  that  the  title  is  good  is  held  to  be 
(within  the  meaning  of  this  rule)  the  time  when  the 
purchaser  could  prudently  have  entered.  But  when  it  is 
not  necessary  to  show  a  title,  the  time  when  the  contra<5l  is 
executed  would  probably  be  so  deemed,  and  on  an  agree- 
ment to  make  a  lease  in  which  no  time  was  specified  for 
the  commencement  of  the  term  or  for  the  performance  of 
the  agreement,  is  was  decided  that  the  purchaser  might 
recover  from  the  vendor  as  compensation  for  delay  the  sum 
which  he  might  have  earned  by  occupying  the  premises 
from  the  date  when  the  agreement  was  entered  into  (c). 
On  a  sale  imder  the  Court  of  an  interest  in  possession,  the 
purchaser  has  been  held  entitled  to  the  rents  as  from  the 
quarter-day  next  preceding  the  day  on  which  he  paid  his 
money  (d) ;  but  I  apprehend  that  since  the  Apportionment 


(i)  So  a  purchaser  cannot  recover  damages  beyond  the  expenses  to  whicli  he  has 
been  put  wUus  either  the  vendor  can  prove  that  the  title  is  good,  or  the  pur- 
chaser is  willing  to  accept  it,  Bam  v.  Foih^rgill^  L.  R.  7  H.  L.  159;  Fhareau  v. 
Tkornkia,  2  Bl.  1078. 

(a)  Edmnrdtv. Tftsf, L.R.7  C.D.SSa        ie)JaqutsY,Milhr,L.K6 CD.  153. 
(6)  Carrodut  v.  Sharp,  20  Bea.  56.  (<0  Macknll  v.  HmU,  2  Madd.  34n. 
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AA  (a)  he  would  only  be  entitled  to  a  proportionate  part  as 

from  the  latter  day;  and  the  dodlrine  would,  I  apprehend, 

be  the  same  when  the  sale  is  not  under  the  Court.    It  is 

now  usual  expressly  to  stipulate  that  the  rents  and  profits 

and  outgoings  shall  be  apportioned  {b). 

If  the  purchaser  obtains  possession  at  an  earlier  time  Whence  Inter- 

than  that  fixed  (c),  or  than  that  at  which  he  might  have  Sc^^'''*"^ 

prudently  entered  (rf),  he  is  boimd  to  compensate  for  the  whenporcbaser 

income  by  paying  interest  as  from  the  time  when  he  so  prematurely. 

obtains  possession  (i). 

If  a  purchaser  omits  to  take  possession  until  after  the   Whenoe  Inter- 

est  and  Xncome 

time  fixed,  or  at  which  he  might  have  prudently  entered,  calculated 
he  wiU  not  be  therefore  exonerated  from  the  interest  {e).  n^^u'to*** 
Consequently,  imless  he  be  entitled  to  the  income  during  enter. 
that  period  he  will  suffer  loss.     It  seems  that  he  always 
will  be  entitled  to  this  income  in  respe(5l  of  so  much  of  the 
premises  as  were  not  in  hand  (/),  and  that  he  will  in  general 
be  entitled  to  an  occupation  rent  in  respe(5l  of  so  much  of 
them  as  was  in  hand.    At  least  he  is  so  entitled  when  the 
subje(5l  in  question  is  a  farm  (g),  and  the  delay  is  caused  by 
obje(5lions  which  (though  ultimately  held  to  be  untenable) 
are  yet  such  that  the  law  as  to  their  invalidity  is  not  clear 
{k);  and  it  is  especially  the  case  when  the  vendor  keeps  the 
purchaser  out  of  possession  (t),  or  where  the  agreement 
stipulates  that  he  is  to  have  the  << rents  and  profits"  (/)• 

(i)  Bat  it  most  be  remembered  that  as  a  role  entry  into  possesion  accepts  * 

tiie  title,  and  so  brings  to  pass  the  time  when  the  purchaser  might  prudent^ 
have  entered. 

(«)  83  ft  34  "yiCfC.  8^ and  see  Lmw  (/)   See  Dart  576  (•>    But  there 

T.Oitiw,L.B.  1  £q.  135,  which  decides  does  not  seem  to  be  a  case  exactly  in 

Ihat  rent  pajrable  out  of  property  is  to  point. 

he  apfMftioned.  C^)  Dym-  y.  ffargrtoM,  10  Vez.  509. 

(()  iPrideanxCony.  (9ih  Ed.)33;l  (A)  Cases  commented  on  and  ex- 

Daridton  Gout.  (4th  Ed.),  613.  plained  in  PhUlipM  y.  SUM$ttr,  L.  R.  8 

(c)  Pbid^  y.Cocfar,  (1st  lot),  12  G.  D.  173.    Accordingly  Carrodus  v. 

Yes.  25.  Sharp,  20  Bea.  56  (where  the  subject 

(i)  AH.-Otm.  y.  CAriifdhireA,  Exp.  was  a  mill). 

JMiur,   18  Sim  914;   Bmkt  t.  liord  (t)  TftMiofy.  Amloii,  L.B.8  Eq.l26. 

JlsMf,  9  Swmn.  286.  (J)  M§inpoiiian  R.  Co,  t.  D^hit,  L. 

(•)  CWrwbfl  T.  Skmp,  20  Bea.  56.  R.  2  Q.  B.  D.  387. 
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And  if  the  circumstances  are  such  that  the  purchaser  if  he 
had  been  in  possession  covdd  have  made  more  by  using  the 
premises  for  the  purpose  contemplated  between  him  and 
the  vendor  than  an  occupation  rent  would  be  worth,  he  is 
entitled  to  recover,  instead  of  an  occupation  rent,  damages 
to  the  amount  which  he  could  have  so  made  (a),  unless,  o( 
course,  any  such  circumstances  occur  as  would  disentitle 
him  to  an  occupation  rent.    But  if  the  vendor  offers  the 
possession  to  the  purchaser,  and  the  purchaser  negle(5ls  to 
take  it,  he  is  disentitled  to  any  occupation  rent  or  other  in- 
come in  respe(5l  of  so  much  of  the  premises  as  is  in  hand  (a), 
and  so  he  is  in  respe(5l  of  any  premises  on  which  the  vendor 
was  carrying  on  a  trade — this  indulgence  being  allowed  to 
the  vendor  to  compensate  him  for  the  loss  which  must 
always  ensue  when  a  trade  is  carried  on  on  premises  which 
the  trader  may  have  to  leave  at  a  moment's  notice  {b).    But 
though  a  vendor  is  freed  from  occupation  rent,  in  this  case 
he  is  not  entitled  to  compensation  for  depreciation  in  the 
value  of  his  occupation  continuing  after  he  might  have 
abandoned  the  possession  to  the  purchaser  {c). 
Fourthly— it         Fourthly:  it  transfers  to  the  purchaser  the  liability  to 
I-Sility  to^      ^^^  *^®  outgoings  by  which  the  property  is  burthened,  and 
Outgoings,  &c.    that  from  the  same  time  as  from  which  he  is  to  be  entitled 

to  the  possession — the  vendor  being  bound  to  discharge 
them  until  that  moment  (d) ;  and  accordingly  the  purchaser 
of  a  reversionary  interest  is  bound  to  bear  the  Succession 
Duty  payable  in  respe<5t  of  it  (e). 
Supplementary  The  rate  of  interest  (when  interest  is  payable)  is  £\pcr 
Rate  of  ^^^'  (/)  unless  the  contrary  be  stipvdated.    But  it  is  gen- 

Interest  erally  stipulated  that  it  shall  be  £s  per  cent. 

Vendor's  If  the  vendor  withholds  possession  from  the  purchaser 

while  in^*         (^^  ®^^^  ^*  seems  if  he  does  not  oflFer  it  him)  the  vendor's 
Possession. 

(a)Jaqv9tY,  3fiaar,L.R.6C.D.15d.        (<0  Cttrroduiy,  Sharp,  20  Bea.  56. 

(6)  Leggaii  y.  MiirdpolUaH  R.  Co,,  L.         (<)  Cooptr  v.  rreiq6y.  21  Bea.  194. 
R.  5  Ch.  719.  (/)  Harty,  Swaum,  L.R.7  CD.  173; 

(c)  <^iKcii  T.  Vaughm,  L.  R.  4  Q.  B.  Rhyt  y,Dar%  Valley  R,Co„  L.R.  19  £q. 

190.  93. 
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possession  (as  from  the  time  appointed  for  completion  or 
as  from  the  time  when  the  purchaser  might  prudently  have 
entered)  will  be  referred  to  his  title  under  his  lien  for  the 
purchase  money,  and  he  will  therefore  be  accountable  to 
the  purchaser  to  the  same  extent  as  a  mortgagee  in  pos- 
session would  be,  and  consequently  will  be  bo\md  to  make 
good  to  the  purchaser  all  losses  which  may  have  occurred 
to  the  property  during  such  possession,  (except  those  which 
the  vendor  could  not  have  prevented  or  which  he  did  his 
best  to  prevent),  and  all  siuns  which  the  vendor  might  but 
for  his  wilful  default  have  received  (a),  and  accordingly  he 
is  liable  when  the  subje(5l  of  sale  is  a  farm  of  land  to  com- 
pensate the  purchaser  for  the  injury  caused  by  his  (the 
vendor's)  negle<5l  to  procure  a  successor  to  an  outgoing  {b) 
tenant  and  for  deterioration  (c). 

When  a  Contracfl  for  Sale  is  rescinded  after  the  pur-   Effects  of 
chaser  has  been  in  possession,  the  vendor  is  entitled  to   R«c»Mon« 
receive  from  him  a  sum  equal  to  the  rents  and  profits  which 
he  has  received  (i),  but  not  a  further  sum  equal  to  those 
which  he  might  but  for  his  wilful  default  have  received  {e). 
So  when  it  is  rescinded  after  the  purchase-money  has  been 
paid,  the  vendor  is  bo\md  not  only  to  repay  it  but  to  pay 
interest  on  it  (/},  and  the  purchaser  is  entitled  to  a  lien  on 
the  property  which  he  has  to  restore  for  the  purchase-money 
which  he  is  to  receive,  just  as  the  vendor  is  when  the 
CQntra(5l  is  to  go  on  (g).    And  as  the  deposit  is  part  of  the   As  to  Deposit. 
purchase  money  he  is  also  entitled  to  interest  (h)  on  it,  and 
to  a  lien  on  the  property  for  the  same  (A).     And  by  conse- 
quence a  sub-purchaser  has  a  lien  upon  the  lien  of  the 
original  purchaser  (i). 

(a)  PJUOgM  y.  SUmder,  L.  R.  8  Ch.  (rf)  Hart  y.  Swamt,  L.  R.  7  C.  D.  47. 

178.    Bnt  of  ooane  thU  does  not  apply  (•)  Parkmmm  y.  Hanbury,  L.  R.  2  H.L.  1 . 

to  the  yendor's  possession  prior  to  com-  (/)  Barter,  5ioatnc;  Lmdtajf  P^trokum 

pletion  of  the  title  and  of  its  eyidence,  Co,  y.  ffurd,  L.  R.  5  P.  C.  245. 

Siirmm  y.  Sh^taptar,  5  D.  G.  M.  G.  531.  {g)  Rate  y.  Wattm.  10  H.  L.  C.  672. 

(h)S.EgmtmiY.SmUh,h,K,eC.D.A69  (h)  Tunury, Marriott, L.K,SEq. 7 44, 

(O  Thomat  y.  Buxton,  L.  R.  8  Eq.  1 20 ;  (t)  A  htraman  Ironworks  Co,  y.  Wiekmi 

PAO^pff  y.  Sihuter,  L.  R.  8  Ch.  178.  L.  R.  4  Ch.  1 10. 
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CHAPTER  XI. 

COMPLETION   OF  THE   MENTAL  ACT;  AS  AFFECTING  THE 

VALIDITY  OF  CONTRACTS,   &C. 


General  Every  dealing,  in  order  to  amount  to  a  Contra(5l,  Dispo- 

sition,   or  Representation,   must  mvolve  certain  mental 
adls.    If  these  be  less  than  the  law  prescribes,  it  is  a  mere 
nullity,  and  cannot  entitle  either  party  to  any  remedy, 
though  if  they  be  sufficient  the  Contra(5l  is  not  necessarily 
valid,  but  may  still  be  open  to  one  of  the  objedlions 
discussed  in  the  following  chapters.    A  disposition  may  be 
a  nullity  as  to  the  beneficial  and  yet  valid  as  to  the  legal 
estate  (a). 
First  essential:       The  first  essential  is  an  Intention  to  promise,  or  to  dispose, 
Consequences     ^^^^  represent  a  facft  or  intention.    Consequently,  when  an 
of  its  necessity,   instrument  purports  to  convey  property  so  described  therein 

(whether  by  words  or  map  (5))  as  to  include  more  than 
the  disponor  intended,  it  will  not  operate  on  the  beneficial 
estate  (i),  unless  some  circumstances  have  occurred  to  bind 
the  disponor  {c) ;  and  if  a  disposition  be  made  for  a  specified 
purpose  which  cannot  be  legally  carried  out  (whether  wa/ww 
prohibitum  (i),  or  malum  in  se  («), — or  be  made  on  a  trust, 
which  is  not  stated  (/)  or  is  void  (g),  it  will  be  inoper- 
ative as  to  the  beneficial  interest.  And  if  a  formal  instru- 
ment purports  to  convey  a  money  fund  in  a  manner 
different  from  that  intended,  and  the  Court  has  to  distribute 


(a)  Involved  in  the    principle   of  (/)  AuAai  v.  DoIimii,  35  L.  T.  N.  S. 

Gils^y  V. /?MJ,  L.  R.  6  Ch.  7 1 ;  see  also  791,    where    startlmg    consequences 

CUtrit  V.  Mtjpai,  L.  J.  31  Ch.  696.  were  deduced  from  thu  doctrine. 

(6)  Harrii  v.  Ptpptnll,  L.  R.  5  Eq.  1.  (g)    And  see    Lewin    on    Trusts, 

(c)  Conceded  UarriMY,  PtpptnlL  119(t)  120(a)(6);  WilUamtY.  Kertham, 

(tf)  FiMy.Ltmtdah,  13  Bea.  78.  5  C.  &  F.  111. 

(c)  Taylor  v.  Bomert,  L.  R.  1  Q.  B. 
D.  291. 
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the  fund,  it  will  a(5l  upon  the  intention  not  on  the  formal 

instrument  (a) ;  but  when  the  subjedl  of  the  instrument  is 

property  which  must  continue  in  existence  and  may  be 

dealt  with,  and  the  legal  estate  has  been  conveyed  contrary 

to  the  intention,  the  Court  will  dire(5l  a  Reconveyance  of  it 

{b)  for  reasons  which  will  be  explained  when  we  come  to 

treat  of  Priorities;  and  by  parity  of  reasoning,  an  intention 

to  transfer  property  to  one  person  will  not  transfer  it  to 

another,  though  the  latter  have  assumed  the  charadler  of 

the  former — ^a  (c)  rule  which,  at  least  in  the  case  of  chattels, 

applies  to  the  legal  as  well  as  the  beneficial  estate.    How-   QnalificatioDs 

ever  a  Notice  to  Treat  for  the  purchase  of  lands,  &c.,  under  ®      •     *• 

the  Lands*  Clauses*  A(5l  is  equivalent  to  an  offer  to  purchase 

(i),  and  an  assent  to  a  promise  by  another  respe(5ling  one's 

property  is  equivalent  to  a  promise  by  oneself  (^);  but  a 

statement  in  a  deed  that  the  parties  have  agreed  to  it  is 

not  equivalent  to  concurrence  by  them  all  in  a  disposing 

clause  in  which  some  only  have  adlually  concurred:  it  merely 

affords  evidence  that  the  deed  ought  to  be  reformed  (/). 

The  «econd  essential  is  that  the  intention  should  be   Second 
iijimtive^  that  is  the  promisor  or  disponor  must  not  merely   Definitiveness. 
contemplate  the  binding  of  himself  or  his  property,  but 
must    mean  to    bind  them  by  the  very   transaction   in 
question  {g).    Consequently  a  promise,  &c.  when  open  to 
this  obje(5tion  is  a  nullity  (k)  in  itself,  though  it  is  capable 
of  being  validated  by  adls  done  in  reliance  on  it,  as  I  shall 
hereafter  show.    The  term  "  Representation  of  Intention "  "Reprcsenta- 
means simply  "an  indefinitive  promise."  tion"*dcfimS! 

{•)VL^Ih  Lm  7Mir&c*j  StUkmtni^  L.  but  a  recital  sometimes  amooni  to  a 

R.  10  £q.  599 ;  8<mik  y,  Itift,  L.  R.  20  covonaDt,  Lajf  v.  Mottram,  1 9  C.  B.  1  IS, 

£q.  666.                                           [696.  479. 

(6) See  Clarl»y,Ma^,  L.  J.  31  Ch.  (g)  Cariwrigki  v.  Milter,  36  L.  T.  N. 

(0  CtmJp  V.  LMtay,  L.R.  3  Ap.  459.  S.  398 ;  Huatey  v.  Home  Payne,  L.  R.  4 

(if)  Steele  v.  M.  Lieerpool,  7  B.  &  S.  H.  L.  311. 

261 ;  re  Marykbom  4t.,  exp.  Edwarde,  (A)  CUiten*»Bk.,  4*c.  v.  First  National 

L.  R.  12  Eq.  389.  ^C  L.  R.  6  II.  L.  352;  said  Mamuell  v. 

(tf)  £m  v.Lm,  L.  R.  4  C.  D.  175.  White,  1  U.  L.  C.  1055;  cases  cited 

(/)  romagY.SwM,  L.B.  1  Eq.  ISO;  below. 
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What  promise        If  the  terms  of  the  agreement  have  not  yet  been  exa(5lly 

1ft  uAAITIAn 

definitiTe.  ^^^  ^^Y  agreed  upon,  but  the  parties  have  left  them  to  be 

When  a  formal   settled  by  a  subsequent  formal  instrument,  the  intention  is 

contract  is  •'  ^ 

stipulated  for.     indefinitive  and  the  transaction  not  binding;   but  if  the 

parties  have  agreed  upon  all  the  terms,  a  stipulation  that 
the  agreement  shall  be  afterwards  embodied  in  a  formal 
contra(5t  (which  is  sometimes  done  to  prevent  mistakes) 
will  not  prevent  them  being  bo\md  even  though  the  formal 
contract  be  never  prepared  (a).  Considerable  litigation 
has  arisen  to  determine  imder  what  circumstances  the  one, 
and  under  what  circumstances  the  other,  of  these  intentions 
shall  be  imderstood  to  be  meant  by  a  stipulation  that  a 
formal  agreement  shall  be  prepared.  The  tendency  of 
decision  was  at  one  time  in  favour  of  holding  the  informal 
agreement  binding,  but  it  afterwards  set  strongly  in  an 
opposite  dire(5lion  (b),  and  now  (c)  there  appears  to  be  little 
inclination  to  prefer  either  view. 
When  wordmg  An  expression  of  intention  made  in  writing  for  valuable 
of  promise  Itself  consideration  will  be  generally  construed  as  a  promise  (d). 

amoigaoiis.  wt  ^  .    *r  \  / 

But  an  agreement  worded  so  as  to  leave  it  doubtful  whether 

the  intention  be  definite  is  not  specifically  enforcible  {c) 

unless  under  the  circumstances  which  would  make  it  so  if 

When  promise    clearly  indefinitive  (/)•      On  the  other  hand  it  has  been 

{wmmrT  judicially  laid  down  that  the  mere  fadl  that  a  promise  is 

made  "upon  honour"  will  prevent  it  binding  (g);  but 
though  a  promise  "upon  honour"  will  not  be  more  binding 
than  any  other  promise,  it  would  be  highly  unreasonable  to 
treat  it  as  less  so. 
Disposition  A  disposition,  may  be  efiedlual  as  to  the  legal  estate  and 

definitive  as  to  y^^  ^g  deemed  indefinitive  as  to  the  beneficial  estate.   This 

legal  but  not       '' 

as  to  beneficial 

estate.                     (a)  Rouii«rv,MUUr,L,R,3  Ap.  U24 ;  B.  D.  667. 

LewU  y.  Brau,  L.  R.  3  Q.  B.  D.  667.  (</)  Sortom  y.  Wood,  1  R.  &  M.  178. 

(6)  Ridgway  y.  WkarUm,  6  H.  L.  G.  (s)  Said  Huddhston  v.  Brucof,  U 

238,  and  subsequent  cases,  Wmn,  y.  Yez.  592. 

Bua,  L.  R.  7  C.  D.  99.  (/)  Below, 

(c )  RoMsiter  y.  MUbr,  L  R.  3  Ap.  U  24 ;  Or)  p*  Lord  Wbnsletdale,  RamsdtH 

Brogden  y.  MttropolUam  Ry,  Co,,  L.  R.  y.  Dytom,  L.  R.  1  H.  L.  170. 

2  Ap.  672;  Ltwu  y.  Brau,  L.  R.  3  Q. 
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occurs  when  the  disposition  is  made  for  the  donor*s  own 
purposes  (a).    In  this  case  a  trust  is  said  to  "result.*' 

Definitiveness  has  been  held  unnecessary  to  the  revo-   Definitiyeness: 
cation  of  a  disposition  in  making  which  the  disponor  had  ^  ®  torow»^ 
reserved  a  power  to  revoke  it  (i),  and  it  does  not  seem  ^  ^  ^ 
perfedUy  clear  whether  it  is  necessary  to  a  bequest  of 
personal  estate  {c). 

And  a  great  multitude  of  cases  have  been  decided  upon  Precatoiy 
the  question  whether  a  trust  imposed  by  words  not 
importing  a  definitive  intention  (such  as  words  of  request) 
are  binding.  At  one  time  the  nile  was  established  that 
every  expression  distindUy  pointing  out  the  person  to  be 
benefitted  and  the  property  by  which  he  was  to  be  bene- 
fitted is  binding  (i),  but  later  Judges,  while  professing  to 
cite  this  rule  with  approbation,  changed  the  whole  meaning 
of  it  by  substituting  for  it  the  proposition  that  every 
expression  not  distinctly  pointing  these  out  is  not  binding 
(je):  while  in  the  case  in  which  both  are  distinifUy  pointed 
out,  they  still  in  almost  every  instance  decided  that  the 
trust  was  not  binding  on  the  ground  that  the  intention  of 
the  settlor  or  testator  was  not  sufficiently  definitive. 

It  may  perhaps  be  still  open  to  argument  whether  an 
expression  of  reliance  on  the  justice  (/)  of  the  disponee  is 
not  sufficient  to  bind  him  when  subjedt  and  objedt  are 
defined;  but  it  is  clearly  settled  that  a  mere  request,  or  an 
expression  of  reliance  on  his  generosity,  will  not  be  suffi- 
cient.   But  the  words  "trust"  {g)  and  its  derivatives  (and 

(a)IMfliy.  Ji:iiodbr,46L.  J.  Oh.  159.  513;  Ace.  p.  Lord  Eldov,  MtniUk  v. 

(6)  Vemom  v.  Fcmon,  Amb.  1 ;  but  Htanage,  1  Sim.  642  j  as  to  uncertainty 

prc^bly  this  was  so  held  only  because  of  the  subject  matter,  re  Bond^  L.  R.  4 

the  language  was  considered  sufficient  G.  D.  238;  as  to  the  question  whether 

to  create  a  trust  a  direction  to  expend  in  the  mainte- 

(e)  Wm's.  Exors.,  68-9,  103,  where  nance  of  children  be  definitive,  Maekett 

n(y)is  not  to  be  relied  on  in  the  present  v.  Maekett,  L.  R,  14  £q.  49;  Lamhe  y. 

state  of  the  law,  therule  being  now  what  Eatnu,  L.  R.  6  C.  D.  597. 

he  states  as  the  exception.  (/)  Re  Bwd,  Colt  y.  Hmoes,  L.  R.  4 

(d)  Per  Lord  Eldok,  Paul  y.  Comp.  C.  D.  238 ;  EaUm  y.  WaiU,  L.  R.  4  £q. 

foR,  8  Yez.  29.  151. 

(•)  Kmgid  y.  Brtrnghiom,  1 1  C.  &  F.  (s)  Baktr  y.  Moteky,  12  Jar.  740. 

13 
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perhaps  *' confide"  (a)  and  its  derivatives)  will  bind  because 
they  are  considered  to  be  technical  terms,  and  therefore  to 
express  definitive  intention.  It  may  therefore  now  be  taken 
as  a  settled  rule  that  unless  the  testator  or  settlor  intended 
to  impose  an  obligation  {b)  upon  the  legatee,  &c.,  the  latter 
will  take  beneficially.  At  one  time  the  dodlrine  was  dis- 
tindlly  established  the  other  way,  namely,  that  when  a 
testator  to  avoid  wounding  the  feelings  of  bis  relative  by 
seeming  to  doubt  his  honour,  abstains  from  imposing  an 
absolute  obligation,  and  the  relative  afterwards  shows 
himself  unworthy  of  the  confidence  thus  reposed  in  him 
by  adling  contrary  to  the  wishes  of  the  testator,  he  shall  be 
boimd  as  if  an  intention  to  bind  him  had  existed ;  but  this 
docflrine  is  overruled. 

A  trust  for  payment  of  the  creditors  in  general  of  the 
disponor  is  not  considered  as  manifesting  a  definitive 
intention  to  pass  any  interest  (except  to  a  creditor  who  is 
trustee  of  the  deed  (c) ),  but  merely  as  authorizing  the  dis- 
ponee  (as  agent  of  the  disponor)  to  raise  money  for  the 
purpose  in  question ;  and  therefore  if  the  disponor  die  or 
revoke  his  authority  the  express  trusts  come  to  an  end 
(though  what  has  been  already  done  under  them  remains 
valid),  and  the  beneficial  interest  all  along  remains  in  the 
disponor.  But  of  course  the  legal  estate  cannot  be  taken 
out  of  the  disponee  by  any  revocation  (d).  However  such 
a  deed  implies  an  intention  by  the  disponor  that  the  legal 
estate  shall  be  vested  in  the  trustee  for  the  purpose  of 
carrying  out  the  disponor's  directions ;  and  consequently 
the  trustee  under  the  deed  is  as  fully  competent  as  the 
disponor  himself  would  be  to  call  for  a  conveyance  of  the 

(a)  Binding  Curmek  y.  Turner,  L.  R.  (c)  Siggers  y.  Evatu,  5  E  &  B.  367, 
17  K(i.S22;LeMarehantY,LeMarchantj  as  explained  in  L.  R.  8  C.  D.  753-4, 
L.  R.  18  Kq.  414;notbinding,reffiifc&-  though  the  dicta  in  Siggers  y.  Evans 
huon  4*  Tennant,  L.  R  8  0.  1).  540.  went  further. 

(b)  SUady  Melior,  L.R.6C.D.225;  (rf)  On  all  these  points /oAjwy./owef, 
Parnaliv.  Pamatl,  L.  R  9 CD.  96;  per  L.  R.  8  C.  D.  744;  Garrard  v.  Lord 
Lord  Eldon,  Merediih  y.  Heanage,  1  LaMdtrdak^  2  R.  &  M.  451. 

Sim.  542. 


COMPLBTION   OF  THE   MENTAL  ACT.  99 

legal  estate  from  any  person  in  whom  it  is  vested  (a) ;  and, 

of  course,  when  the  disponor  has  the  legal  estate  in  him, 

and  purports  to  pass  it,  his  intention  to  pass  it  will  not  be 

deemed  indefinitive,  but  will  be  effecfluai  (b), 

Adls  in  reliance  on  an  indefinitive  disposition,  or  promise,    Acts  in  reliance 

-  -    -,  -  .  ....  .    .         on  Indefimtiye 

or  representation  of  fact  or  of  intention,  will  in  my  opinion   promise  make 

render  it  binding,  but  only  if  they  be  acfls  which  were  ^'^"^^"^« 
within  the  purview  of  the  parties  in  making  the  represen- 
tation {c)i  and  were  induced  by  the  efforts  of  the  repre- 
sentor, &c.  (i).  It  is  true  that  the  decisions  that  such  a(fls 
will  render  an  informal  agreement  binding  do  not  touch  this 
question,  for  though  an  agreement  be  void  as  informal,  it 
still  exists  in  fa6l ;  whereas  in  the  case  I  am  now  consi- 
dering there  is  in  faCl  no  agreement ;  and  much  may  be  said 
against  my  view  on  the  authority  of  the  cases  in  the  note 
(e) ;  but  I  think  those  cases  distinguishable,  and  the  dicfla 
in  them  meant  to  be  understood  with  reference  to  their 
circumstances.  It  has  been  settled  (/)  in  opposition  to  the 
repeated  didla  of  the  Law  Lords  in  these  cases  that  a 
refusal  to  insert  a  stipulation  in  the  written  instrument  will 
not  after  inducement  and  part  performance  prevent  it 
binding;  and  there  aredi(fla  {g)  favourable  and  decisions  (A) 
which  have  been  treated  as  favourable  to  my  view.  I  admit 
that  this  opinion  is  hardly  pressed  by  Caton  v.  Caton,  but  in 
that  case  the  question  of  fraudulent  inducement  was  not 
distindlly  alluded  to  in  either  the  arguments  or  the  judg- 

(«)  Qlggg  V.  Rtea,  L.  R.  7  Ch.  7 1.  (e)  Catm  y.  Caton,  L.  R.  2  H.  L.  127 ; 

(6)  Siggwa  y.  EvanM,  5  £.  &  B.  367,  Bonibarl    y.    Ttnuant,    L.   R.    10    Eq. 

and  the  principle  of  OUgg  y.  Rt«».  141,  [Where  the  intention  was  subject 

{e')JordmY.  Monty,  5  H.  L.  C.  185,  to   conditions  stated   at  p.  148,  /  16, 

(as  regards  the  house  in  India).    That  which  had  ceased  to  exist,  otherwise 

a  similar  restriction  holds  as  to  Repre-  relief  would  have  been  given  p.  147  I 

•enUtions    of   fact    from    which  the  17];  MaimM//v.lFilitle,  i  H.L.  G.  1055; 

argnment  to  those  of  intention  is  a  Ramsdm  v.  Dyson,  L.  R.  1  H.  L.  129. 

/orlwri,BeeBarryy.CrMibry.2  J.&H  21.  (/)  Erakint  v.  Adeant.  L.  R.  8  Ch. 

(i)  Jordm  v.  Monty,  5  H.  L.  C.  185,  766 ;  Morgan  v.  Griffitk,  L.  R.  6  Ex.  70. 

as    regards    Wm.   Money's    marriage  (jg)  Per  Lord  Kinqsdown  in  RamB- 

which  Miss  Marsail  did  not  encourage  den  y.  Dyson,  L.  R.  I  H.  L.  129. 

bnt  disu>proyed  of.     On  this  ground  (A)  Hammeraley  y.  Dt  Bid,  12  C.  & 

only  is  Jorim  y.  Monty  distinguishable  F.    45,      (so    treated    by    Lord    St. 

from  Prok  t.  Soady,  2  Giff.  1 ;  and  from  Leonards  in  Jordtn  y.  Money,  5  H.  L. 

Wmamt  T.  WUKmmt,  L.  J.  37  Ch.  854.  C.  185);  Jackton  v.  Caior,  5  Vez.  687. 
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ments,  and  the  Lords  did  not  state  that  they  intended  to 
overrule  Montacue  v.  Maxwell,  though  it  was  cited  before  them. 

Acquiescence  by  a  creditor  in  the  terms  of  an  Agency 
Trust  Deed,  taking  place  after  the  existence  of  such  a  deed 
has  been  communicated  {a)  to  him,  or  still  more  after  he 
has  become  trustee  of  it  (b),  or  has  executed  it  as  a  party 
{c),  will  on  the  above  ground  entitle  him  to  the  benefits 
purported  to  be  conferred  by  the  deed,  and  will  thus  pre- 
clude the  debtor  from  revoking  the  trusts  of  the  deed  as 
regards  that  particular  creditor,  but  the  debtor  will  still 
continue  owner  subjedl  to  the  claims  of  any  creditor  thus 
entitled  (d) ;  and  though  the  deed  purports  to  be  only  for 
the  benefit  of  executing  creditors,  a  creditor  who  acfls  on 
it  without  executing  will  acquire  the  same  rights  (e) ;  but 
the  mere  communication  of  the  deed  to  the  creditor  without 
any  adlion  by  him  in  reliance  on  it  will  not  confer  on  him 
these  rights,  although  it  will  entitle  him,  at  any  time  before 
he  has  done  anything  contrary  to  the  terms  of  the  deed  or 
dissented  from  it,  to  accede  and  thus  obtain  the  benefit  of  it 
(/).  And  I  take  the  ground  of  the  whole  dotflrine  to  be 
that  the  communication  of  the  deed  to  the  creditor  is  a 
representation  of  intention  to  pay  him  in  the  mode  pre- 
scribed by  it,  and  that  his  adlion  on  the  faith  of  this 
representation  renders  it  binding.  In  this  case  however 
no  special  inducement  is  necessary. 

The  third  essential  is  Completeness,  or  a  definition  of 
what  it  is  that  is  promised.  The  question  whether  the 
terms  of  the  contra(fl  are  thus  defined  must  not  be  con- 
founded with  the  question  whether  they  are  adequately 
expressed  in  writing,  (a  question  which  will  be  discussed 

(a)  Re  BaUr*s  Tnui,  L.  R.  10  Eq.  the  case  of  a  deed  executed  by  the 

654;  WhUmof  v.  Turqutmd,  3  D.  G.  F.  trustee. 

&  J.  107.  (tf)   Whiimore  v.  Turquand,  3  D.  6. 

(6)  Siggtrt  v.  Evant,  5  E.  &  B.  367.  F.  J.  107;  re  Bt^ter's  Tnutt,  L.  R.  10 

(c)  SichoUon  v.  Tutin,  2  K.  &  J.  18.  £q.  554. 

(rf )  Johns  V.  JameM,  L.  R.  8  C.  D.  744 ;  (/)   Whitmon  v.  Turquamd,  3  D.  G. 

partially   overruling    some    dicta   in  F.  J.  107;  re  Baber**  TrustM,  L.  R.  10 

Sigger*  v.  Effou,  5  E.  &  B.  367,  as  to  £q.  554. 
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when  I  come  to  treat  of  Formalities).  But  it  must  be  con- 
sidered simultaneously  with  the  question  whether  they  are 
in  sonu  way  manifested  by  the  expression  (whether  orally  or 
in  writing)  of  the  contracft  or  disposition. 

The  Identity  of  the  vendor  is  on  a  sale  by  audlion  often    Examples 
left  in  doubt ;  and  it  would  be  a  salutary  rule  that  every   identity. 
contra(fl  should  so  far  designate  the  party  against  whom  an 
adlion  for  breach  of  it  may  be  brought  as  to  admit  of  his 
being  identified  by  the  investigation  of  questions  of  facfl 
without  the  necessity  of  investigating  questions  of  law  also, 
and  consequently,  such  designations  as  the  "proprietor"  or 
"mortgagee"  of  specified   property  might  be   considered 
insufficient  on  the  ground  that  it  cannot  be  known  who  is 
proprietor  or  mortgagee  except  by  investigating  the  title, 
and  in  many  cases  solving  points  of  law :    But  the  rule  has 
been  settled  otherwise  (a).     Still  the  description  must  not 
be  equally  applicable  to  several  persons  (b).    Again,  it  often    As  to  other 
happens  that  the  Property  (if  any)  which  is  the  subjedl  of  a   *®""*' 
contra(5l  or  disposition,  or  the  duration  of  the  estate  (d),  or 
some  other   term  is   not   exacftly   determined  on,   or  that 
it  is  uncertain  whether  it  be  determined  on  or   not  (c). 
When  this  is  the  case  the  contra(fl  or  disposition  is  in  itself 
a  nullity  unless  a  mode  for  determining  the  omitted  terms 
is  prescribed  by  it,  (as  that  of  leaving  them  to  the  arbitration 
of  a  third  person),  and  even  then  unless  they  are  after- 
wards determined  by  this  mode,  in  which  case  the  deter- 
mination being  made  under  the  authority  of  the  parties  has 
the  same  eflfedl  as  if  made  by  themselves.     Until  the  terms 
are  thus  determined  the  contracft  is  incomplete,  and  conse- 
quently a  Notice  to  treat  for  the  purchase  of  lands  under   As  to  purchase 
the  Lands  Clauses  Acft  does  not  operate  as  a  contradl  until   STotice  to 
the  price  has  been  determined  (d) ;  and  an  agreement  so   ^'^'^ 
worded  as  to  leave  it  doubtful  whether  its  terms  were  thus 

(a)l?0Miitry.Afafer,L.R.3  Ap.  1124.  (e)  Righton  v.  Righton,  36  L.  J.  Ch. 

(6)ifoMifcrv.Afi&r,L.R.dAp.ll4l.  61;  Campbell  v.  M.  Liverpool,  L.  R.  9 

(c)  PeartBY.  Watts,  L,  J.  44  Ch.492.  Eq.  579. 
(J)  DoOmgY.  Evans,  L.  J.36Ch.474. 
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determined,  is  not,  it  seems,  specifically  enforcible  (a),  unless 
under  the  circumstances  which  would  make  it  so  if  clearly 
incomplete. 

A  very  singular  exception  to  this  nile  has  been  estab- 
lished where  a  general  intention  exists  in  the  disponor*s 
mind  that  his  property  shall  go  for  a  Public  Charitable 
purpose,  and  he  gives  it  to  Charity  without  defining  exadlly 
what  Charity.  In  this  case  the  Court  will  devote  it  to  such 
Public  (b)  Charitable  purposes  as  appear  most  nearly  to 
accord  with  his  probable  intention  (c).  Friendly  Societies 
are  not  deemed  Charities  within  this  rule  (i). 

And  if  it  be  a  question  whether  all  the  terms  were  agreed 
upon,  and  Letters  are  adduced  as  containing  or  evidencing 
the  contrad^,  circumstances  orally  proved  and  other  later 
letters  will  be  accepted  as  evidence  that  at  the  time  when 
the  Letters  were  written  which  are  relied  on  as  constituting 
the  contra(fl  there  were  some  terms  not  agreed  on,  and  that 
therefore  there  was  no  contradl  (e). 

But  every  contradl  is  considered  as  meant  to  imply 
certain  terms  when  no  substitute  for  them  is  expressed, 
and  these  terms  are  not  considered  as  omitted  within  the 
rule  under  consideration.  Thus,  it  is  generally  implied 
that  th^  contradl  shall  be  performed  within  a  reasonable 
period  (/),  and  at  whatever  place  the  promisee  may  be  then 
in  England  (g),  that  the  promisor  will  perform  whatever  is 
necessary  to  give  full  efFecfl  to  his  promise  (A),  and  that  by 
the  disposition  there  shall  pass  to  the  disponee  all  such 
rights  as  are  necessary  to  enable  him  eflfe(flually  to  derive 
full  advantage  from  the  subjedl  expressly  disposed  of  (»). 


(a)  WiUiam9onv,Wooton,  3 Drew. 2 10. 
(6)  Thoma$y,U9wU,L,  R.  18  Eq.  198. 

(c)  Poeoek  V.  AtL'Gen.,  L.  R  3  C.  D. 
342;  See  Astony.Wood,  L.R.6£q  419. 

(d)  Re  Clark't  Trusts,  L.  R.  1  C  D.  497. 
(«)  Huasey  v.  Harm  I'ayne,  L.R.4  H. 

L.317. 

(/)  JPbrrf  V.  Coteswortk,  9  B.  &  S.  659 ; 
Addison  6h  Contr.  (6tli  £d.},  942  (t)  to 


43  (c),  90  (<0  (0,  127  (c)  (<0,  186  («) 
&C. ;  and  as  to  Conditions,  Co.  Litt,  208. 

(jg)  As  to  Conditions,Co.  Litt,  210-11. 

(A)  Reynard  v.  AmoU,  I^  R.  10  CIl 
386;  A^dm  y.  Stddon,  L.  R.  1  Ex.  D. 
504-5-7. 

(0  Said  Angus  v.  DaHon,  L.  R.  3  Q. 
6.  D.  1 16  1.  27-32;  re  Mason,  L.  R.  8 
CD.  411. 
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And  an  agreement  to  grant  a  lease  without  stating  from 
what  time  has  been  held  (a)  to  imply  that  it  is  to  commence 
from  the  date  of  the  agreement.     Again,  terms  are  often 
implied  from  the  context  (b). 
So  an   agreement  which  can  only  be  fulfilled  in  case   Ctmdiiuma 

r     •  n  •    rs     r  implied. 

some  State  of  circumstances  or  some  subject  of  property 
continues  to  exist  does  not  amount  to  a  guarantee  that  it 
shall  continue,   but  is   conditional  on   its   continuance  (c); 
and  on  a  principle  similar  to  this  last  it  is  held  that  a   Consequently, 
contrail  to  sell  or  purchase  property  the  title  to  which   ^^orrecover 
depends  on  documentary  evidence  (for  example  land)  is   damages  for 
conditional  (d)  on  the  vendor  having  and  being  able  (i)  to   when  title  bad. 
prove  that  he  has,  either  a  perfecfl  title,  or  as  perfecfl  a 
title  as  the  purchaser  is  under  the  contradl  entitled  to,  or  as 
perfecSl  a  title  as  the  purchaser  shall  require  (for  a  pur- 
chaser is  entitled  to  dispense  with  the  title  if  he  will  {e). 
It  follows  that  the  vendor  is  not  entitled  to  enforce  (/) 
performance,  nor  recover  damages,  unless  he  (g)  can  fulfil 
this  condition,  and  that  the  purchaser  is  not  entitled  to 
enforce  (h)  nor  recover  damages  (f )  unless  he  accepts  the 
title ;  but  according  to  the  language  of  the  decisions  (7),  it 
would  seem  (for  I  have  not  found  that  the  question  has 

(1)  Unwillingneis  is  not  considered  equivalent  to  inability,  Engett  y.  Fitch,  L, 
R.  4  Q.  B.  659. 

(«)  Jaqmtg  v.  MUter,  L.  R.  6  0.  D.  (i)  Bam  v.  Foihergill,  L.  R.  7  H.  L. 

153,  contra  Cartwright  y.  MUUr,  36  L.  T.  1 58. 

N.  S.  398.  •  (j)  According  to  Bairn  y.  FolUrgill, 

/6)P«rttwy.F/iirfyol«,L.R.14Eq  54.  L.  R.  7  H.  L.  174  (/  1,  2)  177,  206; 

(e)  Apphbjf  y.  Jifyerj,  L.  R.  2  C.  P.  Sngden,  V.  P.  assumes  the  same,  and 
D.  651.  cites  the  following  cases,  but  of  these 

(d)  Per  Blackstomb,  J.,  Fbareau  y.  Brigg'i  Com,  Pal.  364,  and  Harmtt  y. 

TlornUff;  Approved  by  the  Judges  and  Ymlding,  2  S.  &  L.  549,  were  cases  of 

Lords  (except  Lord  Hathbblbt)  in  agreements  to  grant  leases.    Hadley  y. 

Bam  y.  FoUmgiU,  L.  R.  7  H.  L.  158,  Baxwdak,  L.  J.  23  Ex.  179,  Chrt  y. 

Imt  disapproved  by  him  for  the  reason  Maynard,  6  A.  &  E.  519,  and  Sinumt  v. 

•tated  io  the  text    A  similar  rule  is  Paicketi,  7  E.  &  B.  568,  merely  allude 

^tpUed  to  a  contract  to  purchase  a  incidentally  to  the  rule  that  damages 

cargo,  the  title  to  which  depends  on  for  loss  of  the  bargain  cannot  be  reoov- 

the  1^1  of  lading,  Hatiie  y.  Couhaitr,  ered,  but  do  not  touch  the  question 

5  H.  \m  C.  673.  whether  expenses  can.      In  Brait  y. 

(4)  Accordingly  said  L.  R.  7  H.L.  2 1 0.  ElUs ,  Sugd.  V.  P.  8 1 2,  and  Jonts  y.  DyU, 

(f)  Dtm  V.  Stamon,  1  M.  &  W.  701.  Sugd.  V.  P.  813,   the  exponces  were 

(g)  Devenllj.  Lord  Bolton^  1 7  Vez.  514.  coaceded,  the  only  question  was  as  to 
(h)  Crcpy.  Morton,  9  Mod.  238;  see    damages  for  loss  of  the  bargain.    In 

also  ante  p.  84-5.  Kirttamd  v.  Pomuett,  2  Tau.  145,  the 
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been  litigated)  that  he  is  entitled  to  some  damages — namely 
to  sufficient  to  reimburse  him  for  the  expences  which 
he  has  incurred.  I  cannot  however  think  of  any  other 
reason  on  which  the  rule  that  he  cannot  recover  for  the 
loss  of  his  bargain  can  be  founded  except  the  reason  given, 
that  his  promise  is  conditional,  and  if  this  reason  be  correcft 
it  necessarily  follows  that  the  breach  of  the  condition 
makes  the  promise  a  nullity,  and  thence  that  he  cannot 
recover  any  damages  at  all.  To  prevent  this  consequence 
Lord  Hatherley  maintained  (a)  that  the  implication  of  a 
condition  was  not  the  real  ground  of  the  rule. 

But  adls  done  by  the  promisee  or  disponee  in  reliance  on 
the  promise  or  disposition  will  cure  the  defecfl  of  Incom- 
pleteness, even  though  it  be  certain  that  the  terms  were 
not  determined  on,  and  even  though  this  part  performance 
was  not  the  result  of  any  inducement  on  the  promisor's 
part  except  so  far  as  the  promise  itself  may  be  considered 
an  inducement.  Such  at  least  is  the  deducflion  which 
(with  some  doubt  as  to  whether  they  would  be  adhered  to) 
I  make  from  the  judicial  decisions  on  the  subject — in  one 
of  which  the  duration  of  the  estate  (i),  in  another  the  price 
{c)f  in  another  the  rent  {d)  was  left  thus  undetermined.  And 
I  apprehend  that  even  in  case  of  a  contradl  incapable  of 
being  specifically  enforced,  damages  might  have  been 
recovered  in  equity,  and  may  now  be  recovered  on  equitable 
grounds,  just  as  equitable  considerations  were  taken  into 
account  in  determining  in  equity  the  sum  payable  for  a 
fraudulent  breach  of  agreement  {e) ;  but  the  Court  prefers 
to  enforce  specific  performance  of  something  as  nearly  as 
pradlicable  resembling  that  agreed  upon  (/)  rather  than  to 
give  pecuniary  damages. 


question  was  not  allnded  to,  but  tbe 
report  states  that  at  an  earlier  point  in 
the  case  expences  had  been  recovered 
OB  money  had  and  reenoed,  Sngden  refers 
to  Wibk  V.  JSati,  4  Tan.  334  as  sap- 
porting  the  view  adyocated  in  the  text 


(a)  Bom  Y.  FolAcr^tff,  L.  R.  7  H.L.  210. 
(6)  JTaiM/y.  IToIjoii,  L.  J.48Ch.4l3. 
(c)  Powell  Y.  Thonun,  6  Ha.  300. 
((0  Gregory  v.  Migkett,  18  Vez.  328. 
(O  Logan  y.  WemkoU,  1  C.  &  F.  611. 
(/)  Carey  Y.St^/ord,  3  Swan.  427. 
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But  I  apprehend  that  the  paytfient  of  niowy  in  reliance  on    Payment  of 
a  promise  would  not  be  sufficient  to  validate  a  promise  void   guch  an  act. 
on  this  ground,  as  it  certainly  is  not  (a)  to  validate  one  void 
on  the  ground  of  Informality;   but  I  apprehend  (though 
there  is  no  decision  in  point)  that  such  money  might  be 
recovered  back  on  the  ground  of  failure  of  consideration. 

Intelligibility  is  also  in  some  degree  necessary,  for  if  the   Fourth 
Court  cannot  possibly  find  a  meaning  for  an  instrument,   f!tlir*^vrt 
or  for  some  of  the  terms  in  an  instrument,  such  instrument 
must  be  void;  but  if  the  Court  can  possibly,  by  application   Unless  words 
of  the  rules  of  constru(flion  or  otherwise,  attribute  a  fair  ^Sstruction. 
meaning  to  the  words  used,  it  will  do  so,  even  though  the 
Judge  may  not  believe  that  the  party  who  used  those  words 
had  a  distincfl  meaning  in  his  mind,  or  may  be  able  only  to 
guess  what  his  meaning  really  was.     And  if  words  on  the 
face  of  them   ambiguous   cannot   be  interpreted  without   Extrinsic 
taking  into  consideration  the  circumstances  under  which   eyi^ence: 

"  How  far 

they  were  used,  the  Court  will  take  those  circumstances  received  to 

into  consideration  and  admit  oral  evidence  of  them  (ft),  espe-   ^°°^^"^®  yfor^ 

^  Circnmstances. 

cially  if  the  question  be  whether  a  writing  appearing  to  be 

an  offer  was  meant  as  such,  or  was  merely  meant  to  indicate 

the  terms  on  which  an  oflfer  might  possibly  be  made  {c) ; 

and  evidence  not  only  of  extrinsic  fadts  (i),  but  also  of  the   intention:  (as 

disponor^s  intentions  {e),  may  be  received  to  Identify  the   Qb^**  oT'  ^^ 

person  or  thing  meant  where  a  description  fits  more  than 

one  (/),  or  does  not  fit  any  one  accurately,  but  not  where 

a  name  accurately  fits  one  {g)  though  a  description  may  be 

superadded  to  it  which  fits  another  (A)  only;  and  this  rule 

applies  to  a  Map  (i)  as  well  as  to  a  written  description.  But 

(a)  See  Chapter  on  Exceptions  to  Eq.  175. 

Statute  of  Frauds.  (/)  Grant  y.  Grani,  L.  R.  2  P.  &  11 

(6)  CharUr  y.  CAortor.  L.  R.  7  II.  L  8,  L.  R.  5  C.  P.  727,  (a  leading  case). 

364  (a  Jjcading  case) ;   Gordon  y.  Gor-  {g)  Hardwick  v.  Hardwick,  L.  R.  16 

don,  £.  R.  5  H.  I^  255.  Eq.  175,  (a  leading  case). 

(e)  Ckoer  y.  Kirkmom,  33  L.  T.  N.  (A)  Farrtr  v.  St.  CailurMt  Cofttgo, 

S.  672.                                            [364.  L.  R.  16  Eq.  19. 

(d)  Charier  y.  Chartor,  L.  R.  7  U.  L.  (0  Lyk  y.  Rkhards,  L.R.  1  H.L. 222. 

C«)  Hmrdwidt  y.  Hardwick,  L.  R.  16 

14 
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Not  in  other 
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while  by  the  Roman  Law  and  the  Law  of  Scotland  the 
subsequent  atfls  of  the  parties  may  be  taken  into  consider- 
ation (a);  they  are  (according  to  the  better  opinion)  in 
English  Law  wholly  excluded  (^),  except  as  shewing  the 
interpretation  of  a  Charitable  (or  perhaps  of  any)  trust,  so 
as  to  establish  for  example  that  a  trustee  in  the  construdlion 
he  has  put  upon  it  has  not  committed  a  breach  of  trust  (c). 

The  questions  how  far  in  other  respedls  oral  and  extrinsic 
evidence  is  admissible  to  interpret  a  written  instrument, 
and  what  meaning  is  to  be  attributed  to  diflferent  expres- 
sions, are  unsuited  to  a  work  like  the  present,  and  could 
not  be  adequately  dealt  with  in  any  moderate  compass.  I 
therefore  do  not  propose  further  to  advert  to  them. 

But  the  facfl  that  the  Court  can  put  a  meaning  on  a 
contracfl  will  not  entitle  either  of  the  parties  to  enforce  it 
specifically  against  another  party  who  may  probably  have 
been  misled  by  some  ambiguity  in  it  {d)  (as  by  a  misleading 
map) ;  and  if  circumstances  occur  which  if  the  misleading 
clause  were  absent  would  disentitle  the  vendor  even  to 
damages,  he  will  be  equally  disentitled  notwithstanding  its 
presence  {e) ;  while  in  other  cases  it  would  seem  that  he 
may  recover  damages,  though  he  be  precluded  by  a  mis- 
leading condition  from  enforcing  the  contracfl  specifically. 

And  even  when  a  stipulation  cannot  be  fairly  described 
as  misleading,  yet  when  it  occurs  in  Conditions  of  Sale  at 
an  Aucflion  it  will  be  interpreted  as  strongly  as  possible 
against  the  vendor  because  he  has  prepared  them  at  leisure, 
while  the  purchaser  is  required  suddenly  and  irrevocably 
to  decide  whether  to  accept  them  or  not  (/).  In  other  cases 
the  rule  which  formerly  prevailed  that  words   should  be 


(a)  Ace.  ForUs  y.  WaU,  L.  R.  2  So.  1 18;  Btioley  y.  Cariw,  L.  R.  4  Ch.  23a 

Ap.  214.  («)  TorrancB  y.  Bolton,  L.  R.  8  Ch.  1 18. 

(6)  2  Dart,  884  {q)  (r).  (/)  Jones  y,  Clifford,  L.  R.  3  C.  D. 

(c)  Ait-Gen,  y.  Sidney,  S,  C,  L  R.  779;  Edwards  v.  Wickwar,  L.  R.  1  Eq. 
4  Ch.  732.  68;  Waddbv.  Woolfe,L.K.9  Q.B.515; 

(d)  Torraae*  y.  BoHon,  L.  R.  8  Ch.  Hoy  y.  Snuikiu,  22  Bea.  510. 
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construed  most  strongly  against  the  party  using  them  has 
been  held  to  be  overruled  (a). 

Part  performance  must  on  principle  cure  the   dcfecfl   Part  perform- 
arising  from  the  un intelligibility  of  some  of  the  terms  in  a   "*^ 
contradl  or  disposition,  as  well  as  that  arising  from  their 
not  having  been  determined  at  all;   but  when  the  whole 
contradl  or  disposition   in   unintelligible,  of  course  part 
performance  cannot  avail  {b). 

No  doubt  the  offer  must  be  communicated  to  the  promisee,    FifUi  essential: 
by  or  with  the  concurrence  of  the  promisor ;  and  this  applies   tion^of^offOTT 
as  well  to  a  representation  {c)  as  to  a  promise,  and  (it  seems) 
to  a  covenant  though  made  by  a  deed  poll  (i),  but  not  to  a 
disposition  (e). 

The  acceptance  of  a  right  or  interest  by  a  person  on    Sixth  essential: 
whom  it  is  proposed  to  confer  it  would,  on  principle,  be  as   offer.^     ^ 
necessary  to  the  transfer  as  is  the  acfkion  of  the  promisor  or 
disponor;  and  this  is  the  general  rule  (/);  and  an  accept-   Most  be 
ance  in  the  mind  of  the  acceptor  will  not   be  sufficient,   °i««»ifestei 
although  on  the  other  hand  if  the  promisor  points  out  the   May  be  implied 
adl  to  be  done  as  manifesting  acceptance  (or  if  his  offer 
implies  as  much)  the  doing  of  such  an   a(ft  is  sufficient 
though  unknown  to  the  offeror  (g) ;  and  when  the  offer  is 
made  by  letter  it  is  understood  to  imply  that  the  acceptance 
is  to  be  returned  by  letter,   so  that  the  acceptance  will 
operate  from  the  moment  of  posting  it,   even   though  it 
never  reaches  the  offeror  (A).     So  when  the  promise  or 

(«)  Per  Jbssel,  M.  R.,  in  Taylor  ▼.  Oum's  Case,  L.  R.  3  Ch.  40-3-4  (a 

StUdou.  4%.,  L.  R.  6  C.  D.  270,  citing  leading  case). 

Ofsy  T.  Ptarmm,  6  H.  L.  C.  61,  Roddy        (9)  On  all  these  points,  Brogden  r, 

▼.  FiiMgtrmId,  6  H.  L.  C.  823,  and  Abbot  Metropolitan  R.  Co.,  L.  R.  2  Ap.  691-2, 

▼.  MkUieton,  7  H.  L.  C.  68.  and  though  Hebbe'  Case,  L.  R.  4  Eq.  9, 

(6)  FroHke  v.  Martin,  5  B.  P.  C.  151,  has  been  cited  as  militating  against  this 

a£^.  S.  C.  1  Eden.  309.  rule,  it  really  depended  on  the  opinion 

(c)  PeA  ▼.  Gunwy,  L.  R.  6  H.  L.  377,  of  the  Court  that  the   Directors    did 

399,  400.  402.  412,  413.  not  intend  their  act  to  be  an  irrecov- 

(dl)  See  Oreem  v.  Heme,  1  Salk.  197.  able  acceptance. 

(«)  See  the  cases  cited  below  respect-        (A)  Dtmlop  v.  Eiggins,   1  H.  L.  C. 

ing  the  validity  of  a  disposition  not  311;  Household,  4^.  Co,  v.  Orant^  L.  R. 

accepted  bj  the  disponee.  4  Ex.  D.  216;  Harrises  Cote,  L.  R.  7 

(/)  Dmmlopr. Higgmt,  1 H.  L.  C.381 ;  Ch.  589. 
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disposition  is  made  on  the  terms  that  the  promisee,  &c. 
shall  render  a  valuable  consideration  for  it,  his  acceptance 
is  considered  to  be  sufficiently  implied  by  his  acfling  as 
owner  of  the  interest  proposed  to  be  conferred  on  him,  or 
rendering  a  part  of  the  stipulated  consideration  (a),  or  in 
case  of  a  representation,  doing  valuable  a(5ls  in  reliance  on 
it  (h).  But  this  only  holds  good  when  the  adls  done  were 
those  which  the  promisor  or  representator  contemplated  as 
the  consideration  of  his  promise  or  representation  (c). 

Acceptance  by  the  offeree  is  held  to.be  equivalent  to  a 
promise  on  his  part  to  render  the  stipulated  consideration, 
and  binds  him  accordingly  {d). 

When  a  covenant  or  disposition  is  gratuitous,  and  the 
right  or  interest  conferred  is  not  subjedl  to  any  burthen 
which  could  be  onerous  on  the  promisee  or  disponee,  an 
acceptance  by  the  latter  is  unnecessary  (e) ;  and  even  when 
it  is  thus  burthensome,  convenience  requires  that  a  dispo- 
sition of  the  legal  estate  should  operate  without  any 
acceptance  by  the  disponee,  because  otherwise  difficulties 
might  occur  in  investigating  titles,  and  this  I  conceive  is 
settled  law  {e),  though  the  contrary  has  been  sometimes 
held  (/)  (I). 

(i)  In  Hill  V.  WiboMf  L.  R.  8  Gh.  896,  it  was  laid  down  that  acceptance  is 
necessary  to  the  validity  of  a  gift,  and  was  on  this  ground  held  that  a  snm  of 
money  sent  as  a  giflb  hnt  received  as  a  loan  must  be  deemed  a  loan.  I  do  not 
however  see  how  the  principle  laid  down  could  conduce  to  that  decision,  for . 
both  parties  on  a  loan  of  money  intend  that  the  particular  coins  advanced  shall 
become  the  absolute  property  of  the  borrower — as  to  those  coins  a  loan  is  the 
same  as  a  gift;  the  only  difference  between  a  loan  and  a  gift  of  money  is  that 
in  case  of  the  loan  another  sum  of  equal  value  must  be  repaid  as  consideration, 
whereas  in  case  of  a  gift  this  is  not  necessary,  and  on  principle  the  consent  of 
both  would  be  necessary  to  vest  the  right  to  this  consideration  in  the  lender. 
Still  the  decision  iu  HtU  y.  Wilson,  so  far  as  it  goes,  is  adverse  to  the  doctrine 
in  the  text 

(a)  Said  Brogden  y.  MttropoHioH  R,  Evam,  5  E.  &  B.  380-1;  Builer  4* 
Co.,  L.  R.  2  Ap.  691.  Baker's  Case,  (a  leading  case),3  Co.  25a. 

(b)  Hammtrskff  ▼.  Ds  Bet/,  12  C.  &  (/)  Especially  by  Lord  RosIillt  in 
F.  45;  PrDk  v.  Saady,  2  Giff.  1 ;  MarUm  Peacock  v.  Eastland,  L.  R.  16  £q.  20, 
y.  Tewart,  2  Y.  &  C.  C.  0. 87 ;  MonlaeuB  (a  case  of  great  practical  importancebut 
y.  Maxwdl,  I  Str.  235.  one  in  which  the   M.  R.  cited  as  an 

(c)  Jorden  v.  Monty,  (as  to  the  house  authority  that  decision  in  Thompson  y. 
at  Midnapore),  5  H.  L.  G.  185.  Leach,  2  Vent.  198,  which  the  House 

(</)  Grettony,Mees,  L.  R.  7  C.  D.  839.     of  Lords  afterwards  reversed)  and  by 
(«)  Thompson  y.  Leach,  Show.  P.  G.     the  dicta  of  the  Q.  B.  in  TVnPiMon  y. 
297  rvg  S.  G.  2  Vent.  198 ;  Siggers  y.    Tickell,  3  B.  &  A.  31. 
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And  this  principle  which  renders  an  acceptance  unne-   Especially 

,.     «  f      11      .        ^^  •.'  .  when  diBDosi- 

cessary  is  peculiarly  applicable  to  dispositions  on  trust   tion  operates 
when  the  trust  is  expressed  under  such  circumstances  that   S^^^'lf^f 
the  law  will  immediately  transfer  the  legal   estate  from   Uses. 
the  i>erson  to  whom  it  is  granted  to  him  on  trust  for  whom 
he  is  dire(5led  to  hold  (a),  and  accordingly  even  those  who 
have  questioned  its  applicability  in  other  cases  acknow- 
ledge it  in  this  (b). 

When  the  offeror  has  a  legal  power  to  bind  the  offeree,   And  in  case  of 
an  acceptance  is  unnecessary  even  to  a  contracfl,  as  when   ^o^P^wry 

*^  -^  '  purchase. 

the  offer  consists  in  a  notice  to  treat  for  a  compulsory  pur- 
chase under  the  Lands  Clauses  A6i  (c), 

A  Retradlion  of  the  offer,  when  communicated  to  the   How  accept- 
offeree  or  his  agent  or  dropped  into  the  Post,  makes  void  an   datcd*."^  *" 
acceptance  (or  a(5l  equivalent  thereto)  occurring  after  such   l^etractioiL 
communication  (d)  or  (e)  posting.      A   Rejecflion  by  the   Rejection,  &c. 
offeree,  or  neglecfl  on  his  part  for  an  unreasonable  period 
(/)  to  decide  whether  he  will  accept  (g)  or  not,  the  Bank-    Bankrnptcy. 
rutpcy  (g)  or  Death  (h)  of  the  offeror,  and  also,  I  conceive, 
the  Bankruptcy,  certainly  the  Death,  of  the  offeree  will   Death, 
make  void  any  subsequent  acceptance.     A  disposition  of 
the  legal  estate,  though  it  be  effecftual  without  acceptance, 
can  be  rendered  ineffecflual  by  a  Disclaimer,  which  not   Disclaimer. 
only  transfers  it  back  to  the  grantor,  but  also  places  his 
rights  and  those  of  the  grantee  on  the  same  footing  as  if 
the  disposition  had  never  been   made  (i),  except   so  far 
as  the  rights  of  third  persons  are  concerned  (7),  and  it  is 

(«)  27  H.  Vin,  c  10;  Sugd.  Power  R.  4  Ex.  216. 

(Sth  Ed.),  p.  8,  pi.  1 1.  (g)  MeymU  y.  Surtees,  25  L.  J.  Ch. 

(6)  p.  Lord   RoMiLLT,   Ptaeoek  y.  257;  Richards,  North  Ln,  R.^L.R,  5 

Etuiltmd,  L.  R.  10  Eq.  20.  Eq.  358. 

(c)  Sle§i  ▼.  If.  Lwerpooi,  7  B.  &  S.  (A)  Carr  v.  Lwmgtong,  35  Bea.  41 ; 

261 ;  re  MaryhbouM,  4^.,  ezp.  Bdwarda,  said  Oamttt  y.  Acton,  28  Boa.  333;  and 

L.  R.  12  Eq.  389.  that  the  death  of  the  representor  ter- 

ijS)  Romihdg€  y.  OratU,  4  Bing.  653.  minates  the  representation,  Thynm  y. 

(OSee  Harry mC^m,  L.  R.  7  Ch.589.  E,  Gkngai,  2  H.  L.  C.  153,  Bawdes  y. 

(/)  Re  Bowron  exp.  Baiiey,  L.  R.  3  Amhtrtt  Pro.  Ch.  402. 

Ql  595;  Raaugaie,  ire-  Co,  v.  Montefiore,  (i)  ButUr  4*  Baker's  Case,  3  Co.  25a; 

L.  R.  1  £x.ia9;  JfcyiMtf  Y,Surteu.  25  L.  Towiuend  y.  TkJuU,  3  B.  &  A.  31. 

J.  Ch.  257 ;  HmuehoU  Co.  y.  Grant,  L.  0)  BuiUr  4*  Baker's  Cote,  8  Co.  25a; 

especially  28h  to  29h. 
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Qualified 
acceptance. 
Operates  not  as 
acceptance, 


Bat  as 
rejection  of 
original  offer, 


And  as  oonnter 
offer. 


Election  for  or 
against  instm- 
ment. 
Bole. 


this  exception  which  alone  distinguishes  the  Disclaimer 
from  a  Rejecflion.  Acfls  of  ownership  exercised  over  the 
subjecfl  of  a  disposition  preclude  the  disponee  from  after- 
wards disclaiming  it  (a) ;  but  an  oral  acceptance  does  not 
{b).  Possibly  an  acceptance  made  by  deed  might  have  that 
effecfl. 

A  qualified  acceptance,  that  is  one  which  accepts  some- 
thing differing  (though  only  by  addition  (c))  from  what  was 
proposed,  is  void  as  an  acceptance  unless  the  term  which  it 
adds  be  merely  one  which  the  law  would  imply  {d) ;  and  if 
the  promise  be  to  dispose  of  specified  property,  and  the 
offeree  supposes  it  to  refer  to  other  property  and  accepts  it 
as  so  referring,  his  acceptee  is  held  to  be  thus  qualified  (e) ; 
but  if  there  be  a  fair  ambiguity  in  an  acceptance  the  Court 
inclines  to  treat  it  as  unqualified  (/).  But  a  qualified 
acceptance,  though  void  as  an  acceptance,  is  held  to  imply 
a  reje(5lion  of  the  offer  so  as  to  disentitle  the  party  who 
makes  it  from  afterwards  binding  the  promisor  by  accepting 
his  offer  (g) ;  but  it  operates  as  a  new  offer  on  the  terms  of 
the  original  offer  as  qualified  (A),  and  as  such  the  original 
offeror  may  accept  it  (/). 

The  dodlrine  of  Ele(5lion  seems  to  me  to  be  more  of  kin  to 
the  branch  of  the  law  now  under  discussion  than  to  any 
other.  It  is  this — that  an  attempt  to  dispose  of  another's 
property,  contained  in  an  instrument  which  also  confers 
benefits  upon  him,  implies  that  these  benefits  are  conferred 
on  the  condition  that  he  shall  either  give  effecfl  to  the 
attempted  disposition,  or  pay  to  those  who  (if  it  had  been 
effecflual)  would  have  been  interested  under  it  pecuniary 


(a)  Biif/«r  4*  BaUr*»  Comb,  3  Co.  26a; 
exp.  Br(Mk  re  Roberts,  L.  R.  10  C.  D. 
100. 

(*)  Benee  v.  Oi<pm,  L.  R.  3  E^.  76. 

(c)  PeuteUmt  dm,  L.  R.4  Ch.  178; 
Bomyman  y.  Marryai,  6  H.  L.  C.  1 12. 

{d)  Pari  Camimg  L.  Co,  y.  Smith,  L. 
R.  5  P.C.I  14. 


(e)  Ketmsdy  y.  Lee,  3  Mer.  448  /  5, 
as  qoaliHed  by  S.  0.  451, 1.  14,  17. 

(/)  Engluk,  ^,Co.y,Ardmm,  L.  R.  5 
H.  L.  64. 

(g)  Hydo  y.  Wremeh,  3  Bca.  334. 

(A)  iStoMfty.  Dowler,  29  L.  J.  Ex.  122. 

(0  SUmtt  y.  Ihrnltr,  ib. 
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compensation,  not  exceeding  the  value  of  the  benefits  so 

conferred,  or  that  of  the  interests  which  they  would  have 

been  entitled  to  under  the  disposition,  whichever  shall  be 

least  (a);   and  the  rule  applies   even   though   the  party 

conferring  the  benefits  did  not  know   that  the  property 

which  he  attempted  to  dispose  of  belonged  to  the  person  on 

whom  the  benefits  were  conferred,  and  even  though  it  did 

not  in  fa(5l  then  belong  to  him,  but  he  afterwards  became 

the  owner  of  it  by  operation  of  law,  or  I  apprehend  by  any 

gratuitous  disposition  {b) :  but  the  rule  does  not  hold  when   Exception. 

it  is  by  the   same  instrument  which  confers  the  benefits 

that  the  subjecfl  attempted  to  be  disposed  of  becomes  the 

property  of  the  person  on  whom  they  are  conferred;  as 

when  one,  having  a  power  to  appoint  property  to  any  of  the 

children  of  A  confers  a  benefit  on  a  child  of  A,  and  by  the 

same  instrument  which  confers  it  appoints  the  property  to 

the  same  child  and  superadds  a  condition  or  trust  for  some 

person  who  is  not  an  objecfl  of  the  power  which  condition 

or  trust  is  therefore  void  {c).     Acceptance  of  the  benefits   How  mode. 

by  the  party  on  whom   they  were    conferred  does  not 

preclude  him  from  afterwards  restoring  them  and  refusing 

to  give  effecfl  to  the  disposition  (d) ;  but  if  he  restore  them 

he  must  restore  also  the  income  which  he  derived  from 

them  and  the  value  of  the  other  advantages  (if  any)  which 

he  so  derived  (d).    To  preclude  him,  it  is  necessary  that  he 

should  have  at  least  manifested  a  choice  (e),  as  for  example 

by  acquiescing  in  attempts  made  to  sell  under  the  trusts  of 

the  attempted  disposition  (/).     Before  being  required  to   Conditions  of 

el«5l,  he  is  entitled  to  have  full  information  to  enable  him   ^^^^"  ^ 

to  judge  which  course  is  most  for  his  interest  {g) ;  and  if  the 

(«)  Coopfr  T.  Cooper,  L.  R.  7  H.  L.  53 ;  (e)  WoUtuion  v.  Kvng,  L.  R.  8  Eq.  1 65. 

Jlo^fr*  T.  /oiM«,   L.  R.  3  C.  D.  688;  \i)  Codringtom  y.  CodrmgUm,  L.  R.  7 

(both  leading  oases);  PickersgUlv,  Rod^  H.  L.  868,  8  Ch.  594. 

jptr,  L.  R.  5  C.  D.  163;  and  for  some-  (e)  WiUon  v.  Thombury,  L.  R.  10  Ch. 

what  elaborate  minntes  of  decree  in  a  239. 

oomplicated  case,  see  Griggt  y.  Gibaon,  (/)  Dewary.  MaUland^  L.  R.  2  Eq.  834. 

L.  R.  1  Eq.  692-3.  (jg)  Douglas  y.  Douglas,  L;  R.  12  Eq. 

(h)  Coopv  ▼.  Cooptr,  7  H.  L.  70-1 .  617 ;  HTUson y,Tkombury,h.R,  10 Ch. 239. 
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party  be  under  any  disability  (even  that  of  coverture  (a) ) 
the  Court  will  make  the  elecflion. 
Election  by  ^  widow  is  on  similar  grounds  required  to  elec5l  between 

widow  between ' 

Devise  from       benefits  conferred  on  her  by  her  husband's  will  and  her 
^^"^  ^""^      right  to  Dower  or  Freebench  out  of  his  estates,  provided  the 

benefits  are  such  as  (in  the  eye  of  the  law)  imply  an  inten- 
tion that  she  shall  be  excluded  from  dower  (b). 

(a)  Cooper  y.  Cooper,  L.  K.  7  H.  L.        (6)  3  &  4  Wm.  lY,  c.  104,  ss.  9  10; 
67-8.  rAoff^pjon  v.  Bitrra,  L.  R.  16  £q.  592. 


(  113  ) 


CHAPTER  XII. 

ADEQUACY  OF  THE    MENTAL  ACT   IN   GENERAL   AS  AFFECTING 
THE   VALIDITY   OF   CONTRACTS,   &C. 


In  the  last  chapter  I  considered  whether  the  Mental  A<51 
of  contra(5ling  was  performed  at  all  or  not,  and  I  pointed 
out  that  if  it  be  not  performed  at  all  neither  party  can  be 
bound,  unless  the  circumstances  are  sujfficient  to  fasten 
upon  him  the  guilt  of  unfair  dealing.     In  the  following 
chapters  I   will  consider  whether  it  has  been  performed 
atUquately,  and  will  point  out  that  if  either  party  performs   Inadeqtiaoy  of 
it  inadequately  he  is  not  bound   until  either  some  third  paJty^a 
person  has  acquired  an  interest  under  the  contra<5l  (a),  or  contract  exon- 
he  himself  has  (imder  circumstances  which    render  the   Until  he  be 
performance  of   it    (the  mental  aa)    adequate  (b),    and  S^oftofit^" 
with  knowledge  of  the  invalidity  of  the  former  transac- 
tion if))  confirmed  it  (i),  or  (what   is  the  same  thing) 
continued  to  a<5l  (e)  under  it  or  to  take  the  benefit  of  it  (e), 
or  has  become  incapable  (/)  of  restoring  the  benefits  which 
he  had  derived  under  it,  or  (in  case  he  is  defending  himself 
against  an  adlion  for  damages)  has  neglecfled  to  acflually 
restore  them  (g)  (i),  or  (perhaps)  has  (since  the  Judicature 

(i)  In  the  cases  here  referred  to  Fraud  was  the  cause  of  invalidity,  and 
the  izgnred  party  was  therefore  able  to  recoyer  damages  for  the  lojnrj. 
'!^e  reasons  given  for  the  rule  would  apply  also  to  cases  in  which  other  cir- 
cumstances were  the  cause  of  inyalldity,  but  whether  the  rule  itself  extends  to 
these  seems  doubtful  for  in  them  there  seems  to  be  no  remedy  but  rescission. 
The  rule  was  established  in  an  action  for  damages,  and  in  a  question  as  to  the 
validity  of  a  release,  and  it  may  be  a  question  whether  it  applies  at  aU  in  an 
aetkm  for  specific  restitution. 

(a)  As  to  Fraud,  Oaku  v.  Turquand,  («}  Dawu  v.  Harnett,  L.  R.  10  C.  P. 

L.B.2  H.L.325;  as  to  Lunacy,  MotUm  Ue;JarrettY,Attiamt,  L  R.9  Eq.463; 

T.  Cmmnmx,  4  Ex.  17.  Cormoall  v.  Hawkmt,  L.  J.  41  Ch.  435. 

(6)  MoMon  V.  Pojfnt,  L.  R.  8  Ch.  881.  (f)  Urqukait  v.  MacpUrton,  L.  R.  3 

(e)  Ktmpmm  v.  Athbee,  L.  R.  10  Ch.  Ap.831 ; ClarkBy.Dickton,KB.8cE,  148. 

15;  Smttrjf  v.  Kmf,  5  H.  L.  C.  607.  C^)  Infancy  exp.  Taybr  re  Bunrnot, 

(<0  MattUmt  V.  BaxUr,  L.  R.  8  Ex.  8  D.  G.  M.  G.  254;  Birhmhead,  4v.  R, 

132 ;  as  to  what  shall  be  deemed  a  con-  Co*  v.  Pitcher,  5  Ex.  121;  said  Clarke  r. 

firmatioii,  TroweUy.  5AciifM,  L.  R.  8 C.  Dkkton,  E.  B.  &  E.  150-1. 

D.  313.  15 
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And  as  regards 
a  contract 
made  in  infancy 
he  cannot  be 
thns  preclnded. 
It  does  not 
exonerate  the 
opposite  par^. 
Unless  the 
former  avoids 
it 


Confirmation 
and  ayoidance 
preclude  each 
other. 


Contracts 
sometimes 
voidable  by 
either  party. 

How  &r  this 
principle 
applies  to 
I>ispo8itions. 


Adls)  filed  a  counter-claim  for  rescission  offering  to  restore 
them:  while  a  contracfl  made  during  Infancy  is  subjedl  in 
this  respecfl  to  special  legislation,  for  no  confirmatuni  of  it 
is  valid,  and  even  the  repetition  of  a  promise  to  pay  a  debt 
contradled  during  infancy  is  void  (a).  But  the  opposite 
party  who  has  adequately  performed  the  mental  acfk  is  in 
general  {b)  bound  unless  and  until  the  former  party  either 
adls  in  a  manner  inconsistent  with  the  contracfl,  &c.,  as  by 
otherwise  disposing  of  property  which  passed  from  him 
under  it  (r),  or  by  taking  legal  proceedings  to  recover  such 
property  from  the  opposite  party  (i),  or  refuses  (e)  to  perform 
the  contra(5l  &c.,  or  declares  it  at  an  end  (/),  Of  course 
when,  under  circumstances  rendering  adequate  the  mental 
acfl,  the  party  who  was  not  originally  bound  confirms  the 
contracfl,  or  does  any  acfl  equivalent  to  confirming  it,  he  can- 
not afterwards  avoid  it ;  and  when  he  avoids  it  he  cannot 
afterwards  confirm  it.  The  effect  of  Rescission  has  already 
been  explained  {g).  In  some  instances  Rescission  on 
the  ground  of  fraud  and  Damages  for  the  fraud  have  been 
granted  in  the  same  acflion  (h). 

In  general  such  contra(5ls  are  voidable  by  one  party 
only,  but  instances  may  occur  in  which  both  parties  are 
incapable  of  adequately  contracfling. 

Circumstances  sufl&cient  to  invalidate  a  contra(5l  invali- 
date a  disposition  also,  as  regards  the  beneficial  interest ; 
and  such  of  them  as  are  easily  detedled  (for  example 
Lunacy)  invalidate  it  even  as  regards  the  legal  estate  {i) ; 
but  those  whose  existence  cannot  be  determined  without 


(a)  37  &  38  Vic,  c.  62,  s.  2;  Coxhead 
y,  Muliit,  L.  R.  3  C.  P.  D.  439. 

(6)  Said  Malthewi  v.  BaxUr,  L.  R.  8 
Ex.  138;  for  a  qualification  see  Symoni 
Can,  L.  R.  5  Oh.  298. 
(c)  Jnman  v.  /fURan,  L.  R.  15  Eq.  265. 

(<0  MagdaUn  H.  v.  KtwiU,  L.  R.  8  C. 
D.  726,  a  case  which  on  further  appeal 
was  decided  on  another  point. 

(«)  Re  CommtrtialBaA^  4^.  WihmCa 


Cau,  L.  R.  8  Eq.  240. 

Cf)  Ruse  Rher  M,  Co.  v.  SmUh,  L.  R. 
4  H.  L.  74. 

(g)  Ante  p.  93. 

(h)  Hart  V.  Swame,  L.  R.  7  C.  D.  42, 
which  also  decides  that  damages  may 
be  recovered  for  a  misstatement  made 
by  mistake  as  if  it  had  been  made  by 
fraud  (but  qvi). 

(•)  Batty.  Manmn,  S  Bli.  N.  S.  1. 
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inquiring  into  complicated  circumstances,  nor  perhaps  at 
all  with  certainty,  (as  for  example  Undue  Influence)  are 
not  allowed  to  have  this  latter  effecfl  lest  (a)  the  dedu(5lion 
of  titles  should  become  too  diflScult,  but  merely  entitle  the 
disponor  to  require  the  other  party  to  reconvey  the  legal 
estate  to  him  {by 

The  circumstances  about  to  be  discussed  do  not  in   Whether  it 
general  render  a  contracfl  or  disposition  void^   but  merely  yoid^or 
entitle  the  party  who  has  inadequately  performed  the  mental  voidable. 
a«5l  to  make  it  so  (c) ;  but  this  does  not  imply  that  any 
adl  or  word  is  necessary  to  enable  him  on  the  ground  of 
its  invalidity  to  take  or  resist  legal  proceedings,  for  his  taking 
or  resisting  them  is  itself  a  sufficient  avoidance  {d). 

The  circumstances  which  are  necessary  to  render  the  classification 

mental  a<5l  adequate  may  be  distributed  into  three  classes  of  validating 

,  circumstanoes. 

— ^Ability,  Deliberation,  and  Independence  of  Judgment. 

(a)  Clartev.Matpaa,  L.J.  31  Ch.696.  Ap.  83L 

{b)  CUtrU  y.  MalpoM.  (d)  Said  MagiaJen  H.  v.  Knotis,  L. 

(r)  Oofes  V.  Tarqutmd,  L.  R.  2  H.  L.  R.  8  C.  D.  726,  decided  hy  the  Lords 

346;  Urqwhart  v.  Maephersm,  L.  R.  3  on  another  point 
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CHAPTER  XIII. 

ABILITY  TO  PERFORM  THE   MENTAL  ACT,  AS  AFFECTING  THE 

VALIDITY  OP  CONTRACTS,   &C. 


Insanity:  As 
affecting 


Contracts,  &a 
with  or  to  those 
ignorant  of  it 


Contracts,  &c. 
with  or  to  those 
oognizant  ofit 


Insanity  (whether  amounting  to  Idiocy  (a),  or  to  Lunacy, 
(i),  or  falling  short  of  both  (c))  invalidates  dealings  by  the 
insane  party  in  certain  cases;  but  as  to  the  precise  extent 
of  this  do(5lrine  the  law  is  unsettled. 

A  Contracfl  (d)  or  Disposition  (e)  made  for  valuable 
consideration  with  or  to  a  person  ignorant  of  the  Insanity 
is  not  void  but  voidable.  This  appears  from  the  decisions 
that  if  a  lunatic  wholly  (/)  or  partly  (g)  performs  such  a 
contracfl  while  the  other  party  still  continues  ignorant  (h) 
neither  the  lunatic  (t)  nor  his  representatives  (/)  can 
recover  back  what  was  so  rendered,  but  they  are  permitted 
toaflSrm  the  whole  contradl,  (^),  which  of  course  they  could 
not  do  if  it  had  been  originally  void.  But  it  would  seem 
(though  not  yet  decided)  that  such  a  contrac5l  is  voidable 
by  the  lunatic  at  any  time  before  it  has  been  partly  per- 
formed, and  afterwards  if  he  will  forfeit  the  part  so 
performed  (/)•  A  lunatic's  promise  to  pay  for  necessaries 
is  valid  (m), 

A  Contracfl  or  Disposition  made  for  valuable  consideration 


(a)  For  a  definition  of  Idiocy  see 
BaU  y.  Kornim.  3  BU.  N.  S.  1. 

(6)  For  a  definition  of  Lunacy  see 
SmUh  y.  Tibbtit,  L.  R.  1  P.  &  M.  398; 
Quten  y.  Shaw,  L.  R.  1  C.  0.  R.  145; 
BrotighUm  y.  KnigM,  L.  R.  3  P.  &  M.  64. 
The  dnties  of  the  Committee  of  a  Lnn- 
atic's  estate  are  considered  in  Carrmo  y. 
Ferritr^U  R.  3Ch.  719. 

(e)  BaU  y.  Manmn,  3  Bli  N.  S.  1. 

(d)  MolUm  y.  Camroux,  4  Ex.  17; 
Btavan  y.  Mc,  DohmU,  9  Ex.  309. 

(«)  Cmi^Uy.Hooper,  3  S.&  G.  153. 


(f)  MoUoH  y.  Camrtms,  4  Ex.  17. 

(g)  BeavoM  y.  Me,Doim$U,  9  Ex.  309. 
(A)  This  occurred  in  the  cases  cited, 

but  it  is  not  clear  that  it  was  considered 
necessary. 

(i)  Beavan  y.  Me,  DomuU, 

(J)  MoUon  y.  Camnux. 

(Jc)  Beavan  y.  Mc.  DonnelL 

(/)  But  this  is  doubted  in  BaxUr  y. 
L,  Portsnumth,  5  B.  &  C.  173. 

(«)  Re  Wood,  1  D.  G.  J.  S.  465, 
qualified  by  Richardson  y.  Du  Bois,  L.  B. 
5  Q.  B.  51. 
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with  or  to  a  person  cognizant  of  the  insanity  would  seem 
from  the  language  of  the  above  cases  to  be  deemed  fraudu- 
lent on  the  part  of  the  party  so  cognizant  (a),  and 
to  be  voidable  like  other  fraudulent  contradls,  so  that  an 
insane  party  can  recover  back  anything  he  had  rendered 
by  way  of  part  performance  upon  the  terms  of  his  restoring 
anything  he  has  obtained. 

Gratuitous  Dispositions  by  an  insane  person  are  void  G»t«>toti8 
even  as  to  the  legal  estate  (o),  whether  they  be  testamentary 
(c)  or  not  {d) ;  and  though  in  the  cases  which  have  occurred 
of  non-testamentary  dispositions  the  other  party  has  known 
of  the  insanity,  such  knowledge  does  not  seem  to  be 
necessary. 

Infancy  under  twenty-one  years  makes  void  all  such  stip-  ^^^'  ^^ 
Illations  made  during  the  infancy  as  cannot  turn  out  for  the  Contracts. 
infant's  advantage  (e) ;  and  all  contracfls  made  on  or  after  7th 
August,  1874  (f)  for  the  repajrment  of  money  lent  or  goods 
(not  being  necessaries)  supplied  or  to  be  supplied,  and  all 
contradls  made  after  the  cessation  of  the  infancy  to  pay 
debts  contra(5led  during  the  infancy  (g).  It  makes  voidnble 
all  such  contradls  as  may  or  may  not  be  for  his  benefit  (A). 
And  it  does  not  affedl  such  contradls  as  are  unmistake- 
ably  for  his  benefit  (»),  nor  contraifls  to  pay  for  necessaries 

Rescission  by  an  infant  of  a  contracfl  under  which  he  has   Rescissicm. 
both  received  and  rendered  consideration  does  not  entitle 
him  to  recover  back  any  of  the  consideration  which  he  has 
rendered  {k)l  and  it  has  been  even  said  that  if  he  pays 
money  without  consideration  he  cannot  recover  it  back  (/). 

(a)  See  Biuier  ▼.  L,  Portsmmdk,  5  (g)  s.  2. 

B.  &  C  178.  (h)  WhUe  V.  Cox,  L.  R.  2  C.  P.  387. 

H)  BmUv.  Mmmm  8  Bli  N.  S.  1.  (t)  Leshe  v.  FUtpatrick,  L.  IL  3  Q. 

(c)  8mkk  T.  Tibbeit,  L.  R.  1  P.  &  M.  B.  D.  329. 

S98 ;  BrougkUm  t.  Knigki,  L.  R.  3  P.  &  (j)  Ryde  v.  Wombweli,  L.  R.  4  Ex.  32. 

II.  64.  (i)  Exp.  Taylor  re  Burrows,  8  D.  G. 

!^  BoB  ▼.  Manmin,  3  BIL  N.  S.  1.  M.  0.254;  HoUmmy. Bhgg,  2  Moo. 552. 

«)  MUgiaa  ▼.  Xonf«  12  C.  B.  767.  (0  Holmu  v.  Bhgg. 
(f)  37  &  88  "Via,  o.  62, 1. 1. 
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Dbpositions. 
Invalid, 

Except  certain 
Feoffments. 

Appointments 


And  Settle- 
ments. 


When  void  and 
when  voidable. 
If  made  by 
deed  or 
delivery. 

Conveyance  by 
Infant  Trustee. 


If  made 
neither  by 
deed  nor  by 
delivery. 


Confirmation 
and  Avoidance 
daring  Infancy. 


A  Disposition  by  an  infant  is  at  least  voidable,  though  it 
be  given  to  secure  payment  for  necessaries  (a)  unless  it  be 
a  Feoflfment  of  lands  situate  in  a  locality  where  a  custom 
prevails  that  an  infant  may  convey  them  by  feoffment  (J), 
or  be  an  Appointment  imder  a  power  technically  con- 
ferred by  a  previous  instrument  and  expressing  or  implying 
that  the  donee  may  exercise  it  during  his  infancy  {c) 
(i),  or  be  a  Marriage  Settlement  made  under  the  authority 
of  the  High  Court  and  under  the  conditions  prescribed  by 
the  Statutes  applicable  to  that  subje(5l  {d). 

But  it  is  confirmable  if  it  be  made  by  deed  («),  or  by 
delivery  (/),  though  it  be  by  way  of  security  (g),  unless 
perhaps  circumstances  occur  rendering  it  more  for  the 
infant's  benefit  that  he  should  be  incapable  of  affirming  it 
(A).  Consequently  a  conveyance  of  the  legal  estate  by  an 
infant  trustee  is  only  voidable,  and  the  Court  will  restrain 
him  from  avoiding  it  (i) ;  but  still,  if  he  were  to  avoid  it, 
though  the  acfl  would  be  wrongful  it  would  be  effecflual,  and 
therefore  a  title  cannot  be  safely  taken  under  such  a  con- 
veyance (J).  A  Disposition  by  an  infant  not  made  by  deed 
nor  by  delivery  is  void  or  voidable,  whichever  tends  most  to 
promote  the  interest  of  the  infant  (k).  A  Testamentary 
Disposition  by  an  infant  is  void  (/). 

Ah  infant  cannot  either  avoid  (m)  or  confirm  (ii)  a  voidable 

(i)  Consequently  anyone  in  disposing  of  property  can  as  to  that  property 
practically  do  away  with  the  disability  of  the  infancy  of  anyone  to  whom  he 
gives  it  provided  the  rules  which  prevent  undue  restrictions  on  alienation  be 
not  violated. 

(ii)  Yet  a  Plaintiff  suing  for  the  consideration  of  a  disposition  made  during 
infancy,  and  thus  affirming  the  disposition,  will  be  presumed  to  have  attainea 
full  age  unless  the  contrary  be  proved,  Pitgmmurie^  v.  Wtmgh,  3  D.  &  R.  273. 


(a)  Martm  y.GaU,  L.  R  4  CD. 428. 

(6)  2  Davidson's  Conv.  224. 

(r)  Cardroiit  Settkmeni,  L.  R.  7  C. 
D.  728. 

\d)  18  &  19  Vic,  c43;  23  &24  Vio., 
c.  83:  See  FkU  v.  AToore,  7  D.  G.  M. 
G.  691. 

(«)  Lewin  on  Trusts  (5th  Ed.)  32, 
and  especially  Zoueh  v.  ParMomtf  1  Bl. 
675,  approved  AOm  v.  Allen,  2  D.  & 
War.  »07. 


(f)  Lewin  Supra, 

(s)  Kay  V.  SmUh,  21  Bea.  522. 

(&)  Said  Zouch  v.  Paraont,  1  Bl.  578. 

(0 ▼.  Handeock,  17  Vez.  383. 

0)  Said  Alkn  V.  Atkn,  2  D.  &  War. 
339. 

(Jk)  Lewinon  Trusto  (5th  Ed.),  S3  (6). 

(0  7  Wm.  IV  and  1  Vic,  c.26,  s.  7- 

(m)  Zouck  V.  Parsont,  1  Bl.  578; 
Slaior  V.  Brady^  14  Ir.  C.  L.  61. 
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disposition  made  by  him  until  he  has  attained  21,  and  an 

adl  inconsistent  with  his  disposition  but  not  communicated 

to  the  disponee  will  not  be  a  sufficient  avoidance  of  the 

disposition,  at  least  if  the  disposition   be  a  lease  under 

which  the  lessee  is  in  possession  (a). 

The  inconvenience  arising  from  the  inability  of  an  infant    Expedients  for 

obviating  the 

to  make  a  marriage  settlement  otherwise  than  under  the   difficulties 
Statute  above  alluded  to  is  sometimes  pra(ftically  obviated   x^fa^^s^^^^b' 
by  the  rule  that  the  husband  if  of  full  age  can  bind  such  of  lity  to  make  a 
his  wife's  chattels  as  by  law  pass  to  him  on  the  marriage 
(b);  and  though  a  settlement  purport  to  be   made  by  an 
infant   the  other  parties  to  it  will  be   bound   as  having 
assented  under  the  docflrine  already  explained  {c) ;  and  if  the 
settlement  confers  benefits  on  the  infant,  and  also  purports 
to  dispose  of  such  infant's  property,  the  infant  will  under 
the  doiflrine  of  eledlion  (d)  be  bound  to  choose  between 
relinquishing  the  benefits  and  effecfluating  the  disposition, 
or  compensating  the  intended  disponees  {e).    And  some  if 
these  inconveniences  are  obviated  by  the  powers  of  the 
guardian  (/). 

Of  course  a  gift  to  an  infant  is  as  irrevocable  as  a  gift  to   Gift  to  Infant 
any  other  person  (g). 

Infancy  is  no  defence  against  fraud  (A).  Fraud. 

Slight  Drunkenness  does  not  invalidate  a  contra(5l  (/),  but   Drunkenness. 
drunkenness  sufficient  to  prevent  the  party  knowing  what 
he  is  about  renders  a   contracfl  (j)  or   disposition  {k)   by 
him  not  void  but  voidable  even  as  to  the  legal  estate  (i). 

(i)  Qm,    V  mom  §$i  fadum  can  be  pleaded  to  an  action  on  the  deed,  the  legal 
estate  cannot  have  passed. 

(«)  Shior  y.  Brmdy,  14  Jr.  C.  L.  61.  (g)  SmUh  y.  SiMlh,  7  C.  &  P.  401. 

(h)  Simmm  y.  Jomta,  2  R.  &  M.  376;  (A)   Exp.   UnUy,  S^e.  Auoaaiiom  re 

TVoOfw  y.  Liafon,  1  S.  &  St.  485.    As  King,  3  D.  G.  J.  63. 

to  what  chattels  thns  pass  see  ante.  p.  55.  (0  Light/ooi  y.  Henm,  3  Y.  &  G.  Ex. 

(e)  Ante.  p.  95  (<).  586. 

W  Ante  p.  1 10.  (i)  Matthewt  y.  BaxUr,  L.  R.  8  Ex. 

(«)  Browm  y.  Bnwm,  L.  R.  2  Eq.  481 ;  132. 

and  see  CadrimgUm  y.  CodrimgUm,  L.  R.  (k)  Buikry,MuhihiU\  Bli.  137,  where 

7  H.  Lb  864.  rights  derived  under  the  Lease  were 

(/)  Midiati  y.  Fripp,  L.  R.  7  Eq.  95.  supported. 
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So  a  destru^ion  {a)  of  the  party's  intellecfl  by  excessive 
drinking  invalidates  his  contra(5ls  and  dispositions,  but  the 
impairing  of  it  does  not  {a). 

Whether  there  can  be  a  degree  of  drunkenness  so 
extreme  as  to  make  a  contra(5l  &c.  absolutely  void  is  still 
doubtful  {p)\  the  latest  case  is  against  such  a  do(5lrine  (c). 

(a)  Said  Sham  y.  Thaekra^,  1  S.  &     Qor*  y.  Qibaon,  13  M.  &  W.  623. 
M.  540.  (c)  Maitkiw  Y.  BasUr,  L.  R.  8  Ex. 

(Jb)  See  Notes  in  I  BU.  161,  and    132,  commentbg  on  Oon  y.  Gibmm, 
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CHAPTER  XIV. 

DBUBBRATION  IN  PERFORMING  THE  MENTAL  ACT  AS  AFFECTING 

THE  VALIDITY  OF  CONTRACTS,   &C. 


Failure  to 
nndentand  the 
terma. 


Surprise  (which  occurs  when  a  party  is  hurried  into  a  Surprise. 
contra<5t  or  disposition  before  he  has  had  time  to  consult 
his  natural  or  legal  advisers  or  to  give  the  matter  adequate 
thought)  entitles  him  to  avoid  the  contradl  or  disposition  (a), 
at  least  if  he  has  been  so  hurried  by  the  contrivance  of  the 
opposite  party  (b).  But  surprise  never  makes  a  contradl  or 
disposition  void  (c) ;  and  since  it  is  preeminently  a  circum- 
stance depending  on  the  judge's  appreciation  of  the  fadls, 
it  never  makes  a  disposition  even  voidable  as  regards  the 
kgal  estate  {c),  though  it  entitles  the  party  who  avoids  the 
disposition  as  to  the  beneficial  estate  to  require  a  reconvey- 
ance of  the  legal  (c).  Improbability  that  the  party  under- 
stood the  transa(5lion  may  also  be  a  ground  of  invalidity, 
and  this  also  has  been  termed  "Surprise**  (d). 

The  furthest  extent  to  which  the  dodlrine  of  surprise  has  (Extreme  case 
ever  been  carried  was  in  the  following  case  (^),  which  on  Surprise), 
seems  to  me  to  go  so  much  beyond  the  limit  which  principle 
warrants  that  I  would  not  allude  to  it  but  that  it  has 
recently  been  cited  by  Lord  Hatherley  (/)  in  the  House  of 
Lords: — A  man  who  was  in  poor  circumstances,  and 
working  as  a  journeyman  at  a  trade,  was  entitled  as  heir  of 
his  deceased  sister  to  a  fee-simple  estate  worth  £i  ,700,  and 
his  sister's  husband  was  in  possession  claiming  under  her 

M  OriggM  r.  Stoplee,  2  D.  G.  S.  586;  absence  of  advice  does  not  invalidate 

Cinmr.  MalfHUf  h,  J.  31  Ch.  690;  Wood  unless  contrived  by  the  disponee  is 

T.  iiAny.  8  Madd.  417;  Kermysy,  Han-  decided  in  Harriton  v.  Omsi,  6  D.  M. 

Mrd,  Coop.  125;  Beasiey  v.  Magraih,  2  G.  433. 

S.ftL31;i>MMT.|{a<lroii,lAn8t.64;  (e)  C/arft< T.^o^Mi^L.  J. 31  Ch.  69a 

and  see  C«r«w  t.  BUworlky,  3  H.  L.  C.  {d)  WUlan  v.  WilUm,  16  Vez.  72. 

742.  (•)  Evant  t.  Lkwellm,  I  Coz.  333. 

(ft)  Oociurred  in  above  cases.    That  (/)  L.  R.  2  App.  828, 

16 
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will,  which  will  was  invalid,  but  yet  plainly  indicated  her 
intention,  and  was  invalid  only  because  she  was  a  married 
woman.  The  husband  or  those  adding  en  his  behalf 
explained  these  circumstances  to  the  brother,  and  requested 
him  to  carry  out  his  sister's  intention  by  releasing  his  right, 
and  offered  to  pay  him  ;^200  if  he  would  do  so,  but  advised 
him  to  consult  his  wife  and  friends  before  deciding.  He  at 
once  consented  to  give  a  release,  and  after  a  few  days  he 
adlually  gave  it.  Yet  Lord  Kenyon  set  aside  the  release 
on  the  ground  that  sufficient  time  had  not  been  allowed  to 
the  man  to  consult  his  friends,  and  that  the  sum  of  ;^200 
(which  the  learned  Lord  treated  as  a  price  for  the  release 
but  which  was  in  reality  a  douceur)  was  less  than  the  value 
of  the  land.  The  objedl  of  the  transa(5lion  was  to  enable 
the  husband  to  make  a  good  title  to  a  person  to  whom  he 
had  agreed  to  sell.  The  interviews  took  place  at  a  tavern 
into  which  the  parties  interested  invited  the  brother  for 
that  purpose.  Lord  Kenyon  said  that  if  the  man  had  in 
fadl  gone  back  and  consulted  his  friends  he  would  not  have 
set  aside  the  transadlion  (a). 

Fonnilities  for       ^^^  *^^  purpose  of  ensuring  Deliberation,  and  affording 
ensuring  a  simple  test  of  its  existence,  the  law  prescribes  certain 

Generally.         Formalities    as    generally  necessary    to    the    validity  of 

contradls  and  dispositions  made  gratuitously  or  for  the 
purpose  of  barring  an  entail. 

The  question  what  formalities  are  necessary  for  the 
to  fonxa^S^  disposition  of  the  Legal  estate  falls  for  discussion  under  the 
for  passing  the    chapters  on  Priorities,  for  the  regulation  of  Priorities  is  the 

only  office  subserved  by  the  Legal  estate,  and  the  ascertain- 
ment of  title  is  the  primary  objedl  of  the  formalities 
prescribed  for  its  transfer,  although  it  must,  I  think,  be 
considered  an  imiversal  rule  that  whatever  formalities  are 
sufficient  in  any  given  case  for  the  ascertainment  of  title 
by  the  disposition  of  the  legal  estate  are  also  sufficient  for 
ensuring  deliberation  (b). 

(u)  1  Cox  341.  (6)  Below  p.  125. 
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The  Formalities  for  ensuring  Deliberation  in  case  of  a   What  fomuUi- 
gratuitous  contradl  or  disposition  (for  a  gratuitous  repre-   to  an  ordinary 

sentation  would  be  a  nullity)  consist  in  general  of  a  Deed   5?°^,'  ®' 

•'''  ^  Disposition. 

(«);  but  this  simple  rule  is  by  no  means  universal,  for 

partly  from  historical  and  partly  from  other  causes  the 

same  complexity  is  found  in  this  as  in  other  branches  of 

our  law.    To  pass  to  details: — 

The  beneficial  estate  in  every  kind  of  property  can  be  ^?  ^^^"^ 

transferred  for  valuable  consideration  without  any  other   Property. 

formalities  than  those  (if  any)  which  are  prescribed  for  ^^  wpowtion, 

evidencing  the  transadlion,   and  that  either  per  verba  de  forValnable 

Consideration* 
ffmsmti  or  p&r  verba  de  futuro — but  only  if  the  transa(5lion  be 

such   as  equity  will*  specifically  enforce   (b).     And    this 

applies  to  dispositions  under  powers  authorizing  the  donee 

to  dispose  of  the  property,    though  they  may  prescribe 

other  formalities  (c)    except  perhaps  when   made  by  a 

married  woman  (i).     And  in  the  case  of  a  disposition  under 

a  power,  certain  relationships  between  the  disponee  and 

disponor  are  deemed  equivalent  to  valuable  consideration  (e). 

The  beneficial  interest  in  every  kind  of  property  can  be  On  Gratuitous 
transferred  testamentarily  (/)  by  a  writing  signed  and  TMtam^^terilv 
attested  as  the  Wills  A(S\.  prescribes  (g),  or  as  regards 
personal  estate  executed  and  attested  as  the  law  of  either 
the  place  where  it  is  made,  or  the  testator's  then  domicil,  or 
his  domicil  of  origin  prescribes  (A).  And  the  former  mode 
at  least  extends  to  dispositions  under  powers  prescribing 
other  formalities  (i). 

The  beneficial  interest  in  every  kind  of  property  can  be  Non-testamen- 
gratuitpusly   transferred   non -testamentarily  without   any  **"^y* 
other  formalities  (j)  than  those  prescribed  for  evidencing 


(a)  XdMoidk  t.  Maimmg,  1  D.  G.  M.  (•)  Ante  p.  77  (0;  Ketmard  v.  Km- 

G.  187.  nurd,  L.  R.  8  Ch.  227;  Bruce  r,  Bniet, 

(ft)  Bokv^  T.  ManhaU,  10  H.  L.  C  L.  R.  11  Eq.   371. 

191  and  tlie  other  authorities  referred  (f)  7  Wm.  IV  &  1  Vic.,  c.  26,  s.  3. 

to  above  pp.  76-7.  (g)  7  Wm.  IV  &  1  Vic.,  c.  26.  ss.  9, 

(c)  Dpkt*M  EsiaU,  L.  R.  7  Eq  337;  14,  21,  34-5;  15  &  16  Vic,  c.  24. 

Sngd.  Pow.  (8th  Ed.).  552.  (A)24&25Vlo.,cll4(6thAng..61). 

Jd)  See  Sagd.  Pow.  (8th  Ed.),  536-7;  (i)  7  Wm.  IV  &  1  Vio.,  o.  26,  s.  10; 

i  aa  to  her  oontraots  generallj,  see  HMard  t.  Lm«,  L.  R.  1  Ex.  255. 

^T.  Joma,  L.  R.  3  Eq.  696.  (j)  Said  Jfmuy. Lock, UK,  \  Ch.25. 
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B7  Declaration 
of  Trust. 


By  Direction  to 
and  Attorn- 
ment firom 
ezieting 
Tnutte. 


By  transfer  of 
legal  estate  or 
direction  to 
agent  to 
transfer  it. 


the  transa(5lion  (a),  provided  the  disposition  declare  that 
the  donor  is  to  hold  the  property  for  the  intended  bene- 
ficiary so  as  to  impose  a  fiduciary  relationship  on  the 
former  (b) ;  or  if  he  direcft  one  who  already  holds  it  for  him 
to  hold  it  henceforward  for  the  intended  beneficiary  (^ ),  and 
the  trustee  so  holding  it  assents  (i).  But  this  does  not  seem 
to  extend  to  a  disposition  made  under  a  power  which 
prescribes  other  formalities.  And  a  mere  disposition  will 
not  be  deemed  equivalent  to  a  declaration  of  trust  (d),  unless 
perhaps  when  the  disponor  is  the  husband  of  the  disponee, 
in  which  case  some  laxity  seems  to  be  allowed  on  accouot  of 
the  theoretical  impossibility  of  changing  the  possession  (e). 
The  beneficial  interest  in  every  kind  of  property  can  be 
transferred  by  transferring  the  legal  estate,  or  by  direcfling 
another  to  transfer  it  as  one's  agent  and  sending  him  the 
necessary  authority,  though  he  neglecft  to  a(5t  cm  that 
authority  (/). 

(1)  It  will  be  seen  from  the  statements  in  the  text  that  when  the  donor  is  to 
hold /or  the  donee,  or  when  a  disposition  is  made  by  deed  or  by  formalities  suffi- 
cient to  transfer  the  legal  estate  or  is  accompanied  by  delivery  of  the  subject  of 
it,  no  assent  by  any  other  person  is  necessary;  bnt  when  none  of  these  dream- 
stances  is  present  I  "apprehend  that  for  the  pnrpose  of  secnring  deliberation,  and 
by  analogy  to  the  rule  as  to  the  disposition  of  the  legal  estate  in  chattels  in  the 
hands  of  a  bailee,  the  attornment  or  assent  of  the  trustee  (if  any)  in  whom  the 
legal  estate  may  be  outstanding  is  necessary;  and  in  several  cases  (g)  this  has 
b^n  enumerated  as  being  sa  But  in  a  later  case  (A)  the  contrary  has  been 
held. 

(a)  29  Car.  II,  c.  3,  ss.  7,  8.  as  qualified  by  MUrog  v.  Lord,  4  D.  G.« 

(6)  Rkharii  v.  Ditlbridg^,  L.  R.  18     F.  J.  274;  but  this  only  holds  when 

Eq.  1 1 ;  Hearttey  v.  NichoUon,  L.  R.  19     the  authority  is  such  that  it  is  in  the 

Eq.  233;  Wmrmtr  y.  Rogen,  L.  R.  16    party's  power  to  act  upon  it  wHhont 

Eq.  340.  any  further  act  of  the  disponor,  Lcsi- 

(c)  Bmtky  V.  Maekay,  15  Bea.  12;     bert  v.  OverUm,  11  L.  T.  N.  S.  503. 
TWncy  v.  Wood,  19  Bea.  330;  Lambe  v.         (g)  Meek  v.  Ketikwell,  below  1  Hare 
Orton,  1  D.  &  Sm.  125.  471;  Bemileg  v.  Maekay,  15   Bea.  20; 

(d)  MUroy  v.  Lord,  4  D.  6.  F.  J.  Lambe  v.  OrUm,  1  D.  &  S.  128;  Bridgt 
274;  Richards  v.  DeUnidge,  L.  R.  18  Ek][.  v.  Bridge,  16  BeA.  322,  (where  however 
11;  Heartky  T.  fiicholson,  L.  R.  19  Eq.  it  was  suggested  that  notice  to  the 
233;  Warriner  v.  Roger;  L.  R.  16  Eq.  trustee  might  be  equivalent  to  assent 
340;  over-ruling  Morgan  v.  MaUeeon,  by  him);  and  the  decisions  in  Paittrwm 
L.  R.  10  Eq.  475;  and  Rkhardetm  r.  Murphy,  II  Hare  91,  and  TaiUv.  LtU- 
Richardson,  L.  R.  3  Eq.  686.  head,  Kay  658,  that  communication  to 

(e)  BaddeUy  v.  BaddeUy,  L.  R.  9  Ch.  the  disponee  is  not  necessary,  seems  to 
113;  Orani  v.  Grant,  34  Bea.  623-5;  imply  that  assent  by  the  trustee  is,  Ibr 
But  Moore  v.  Moore^  L.  R.  18  Eq.  474  it  could  scaroety  be  doubted  that  the 
is  somewhat  contrary.  absence  of  both  must  invalidate  the 

(/)  Exp.  Pye  re  Dvbost,  1 8  Ve«.  1 50 ;    disposition. 
KiddiU  V.  FameU,  26  L.  J.  Ch.  818;        (A)  Tiermy  ▼.  Wood,  19  Bea.  330. 
Robe^  v.  RobtrU,  15  L.  T.  N.  S.  260, 
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Every  beneficial  interest,    except  perhaps  a   hope  of  By  Deed, 
succession  (a),  can  in  every  (b)  kind  of  property  be  gratui- 
tously transferred  non-testamentarily  by  deed  (c),   even 
though  the  disponor  retain  the  deed  in  his  own  possession 
and  destroy  it  without  communicating  it  to  any  person  (d), 
and  though  the  legal   estate  be  in  trustees  who  never 
become  aware  of  the  disposition  (d) ;  or  by  such  formalities   By  formalities 
as  would  be  sufficient  to  transfer  the  legal  estate  {e);  or   LeJ^^Jtote 
it  seems  (at  least  as  regards  choses  in  adlion)  by  delivery  of  By  delivery. 
that  which  gives  the  title  (i)  to  it ;  or  perhaps  by  change 
of  possession  (ii),  though  unaccompanied  by  any  formalities 
save  those  prescribed  for  evidencing  the  transaction  (/);  but 
it  is  necessary  that  the  disposition  (in  order  to  be  valid  by 
this  rule)  should  be  made  per  verba  de  prasenti  {g),  and  that 
the  legal  estate  should  be  in  another  either  exclusively  of 
the  disponor  (A)  or  jointly  with  him  (/),  or  else  that  the 
property  should  be  such  that  the  legal  estate  in  it  cannot 
be  legally  transferred  (j) ;  and  when  the  property  is  such 

(i)  DellTery  of  a  Bond,  with  an  assignment  of  it  and  of  the  money  due  nnder 
it  todorsed  and  signed,  but  not  sealed,  has  been  held  insufficient  to  transfer 
the  heneficial  interest  in  the  money  (ib).  But  this  dedsion  is  not  recon- 
cflaUe  OQ  principle  with  the  decision  at  law  that  payment  to  the  assignor  made 
after  notioe  of  the  assignment  may  not  be  plc^aded  (0,  nor  with  the  later 
deeiiioos  io  equity  (m). 

(Ii)  Alteration  of  the  possession  would  probably  be  insufficient  in  the  case  of 
property  which  (like  a  tenement)  is  held  by  documentary  evidence,  because  to 
admit  it  as  soffioient  would  cast  further  doubt  on  titles;  but  would  in  the  case  of 
corporeal  personal  chattels  be  in  most  cases  sufficient  to  transfer  the  legal 
irtate,  and  for  that  reason  to  transfer  the  beneficial  estate  also.  In  the  case 
of  doais  in  action  the  question  could  scarcely  arise  except  when  the  trustee 
or  bolder  of  the  fund  assents  to  and  acts  on  the  transfer,  and  in  that  case  it 
ii  anffioient  according  to  the  dicta  already  referred  to  (n). 

(a)  Mmk  r.  KeUkw$a,  1  Ph.  342.  Said  Keknoieh  r,  Manrntig,  1  D.  G.  M. 

(h)  Kdtmrieh  ▼.  Mammg,  1  D.  M.  6.  G.  187. 

186-7.    '  W  EOUom  v.  EIUsoh,  6  Yez.  656. 

ie)K«kmmekYMamHmg,  1  D.  M.G.  176  (i)  Kekewiek  v.  Mamimg,  1  D.  G.  M. 


(ih  ^^''  TruMtM,  2  D.  G.  J.  S.  365.     G.  189. 

0 


[«)  This  is  at  least  so  on  principle,  0)  Fortetai*  v.  Barneit,  3  M.  &  K. 

hotii  because  equity  follows  the  law  and  36 ;  Blakwmf  y.  Brady,  2  Dr.  &  Wal.  311. 

beeanae  the  contrary  rule  might  fre-  (it)  EdwardiY,JaneM,l  M.  &Cr.226* 

qfoeotly  ioTalidate  a  disposition  by  one  (I)  Leigh  v.  Leigh,  1  B.  &  P.  447. 

■opposed  to  have  the  legal  estate,  on  (m)  See  the  below  cases,  and  espe- 

the  mere  ground  that  t^t  estate  was  ciidly  the  observations  in  Blakemg  y. 

afterwards  found  to  be  outstanding,  as  Bradg,  2  D.  &  Wal.  311. 

observed  in  GUbert  v.  OverUm,  2  H.  8c,  (n)  See  Meek  v.  KetileweU,  I  Hare 

M.  117;  Sogd.  y.  P.  (14th  £d.),  719.  471 ;  Beniley  v.  Maekag,   15  Bea.  20; 

(/)  29  Car.  U,  o.  8.  Lambe  v.  OrUrn,  1  Dr.  &  S.  128,  &o.; 

(jf)J^jfiinf*t*Jtienf9,CrM  Ph.l38;  oafs  p.  124,  n.(i). 
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As  to  certain 
ohattels. 

Mortit  CoMMo. 


What  formali- 
ties necessary 
to  a  Disposition 
for  Barring 
Entails. 


that  the  legal  estate  can  be  transferred,  there  is  ground  for 
contending  that  a  right  on  the  part  of  the  disponor  to 
require  the  immediate  transfer  of  the  legal  estate  will 
constitute  an  exception  {a) ;  and  when  the  property  is  such 
that  the  legal  estate  cannot  be  transferred,  but  the  disponor 
is  competent  to  deliver  a  document  by  which  it  was  created 
(as  a  bond  when  a  bond  debt  is  the  subjecft  of  disposition 
(b))  it  may  be  that  his  doing  so  will  be  necessary  {c)\  and 
when  the  subjed^  of  disposition  is  a  chose  in  adlion  secured 
by  a  legal  estate  (as  a  debt  secured  by  a  legal  mortgage) 
the  transfer  of  that  legal  estate  may  be  necessary  {d). 
Dispositions  under  powers  by  which  specified  formalities 
are  prescribed  may  be  made  either  by  the  formalities  so 
prescribed,  or  by  deed  with  two  witnesses  (e). 

The  beneficial  interest  in  a  chose  in  a(5lion  evidenced 
by  a  written  document  as  (for  example)  a  Mortgage  (/), 
Bond  {g),  Policy  of  Insurance  (A),  Bill  of  Exchange  (i),  or 
the  like  (7),  or  a  Cheque  if  cashed  in  time  (^),  can  be  testa- 
mentarily  transferred  by  delivery  (/)  of  the  document  made 
when  the  disponor  believes  himself  to  be  dying  (/);  but 
funds  which  pass  by  transfer  on  a  register  cannot  be  thus 
dealt  with  (m). 

To  ensure  deliberation  in  the  barring  of  Entails;  and  of 
estates  lying  behind  estates  tail,  special  consents  (»)  and 


(a)  See  the  comments  in  1  D.  G.  M. 
G.  193,  on  Antnbut  v.  Smhh^  12  Vez. 
39,  and  on  Cohman  v.  Sard\  Perhaps 
Britigt  v.  Bridg$,  16  Bea.  316  may  be 
referred  to  this  ground.  But  in  Glegg 
y.  RetMf  L.  R.  7  Ch.  71,  an  assignee  of 
property  on  trust  ibr  creiUtors  was  held 


(<0  Wordy.  Amdtey,  8  Bea.  201. 
(0  22  &  23  Vic,  o.  35,  s.  12. 

(f)  DufieUv,  Hicks,  1  Bli.  N.  &  497. 

(g)  Said  Duffield  y.  Hicks, 

(/k)  Amiss  y.  Wilt,  .33  Bea.  619. 
(i)  Rankin  y.  Weguetin.  27  Bea.  309. 
0)  Fea/y.  Veal,  27  Bea.  303;  Boids 


entitled  to  call  for  the  legal  estate  as  y.  EtHs.  4  D.  G.  M.  G.  249. 

fully  as  his  disponor  might  haye  done.        (k)  TaUy,  HibUrt,  2  V.  J.  1 1 1 ;  RoBs 

In  Beech  y.  Keep,  18  Bea.  285,  the  dis-  y.  Pearee,  L.  R.  5  C.  D.  730:  Beak  y. 

ponor  himtelfhid  power  to  transfer  the  Beak,  L.  R.  13  Kq.  489. 

legal  estate,  not  merely  to  call  for  it.  (/)   Tate  v.  Hibbert,  2  Y.  S.  Ill; 

(6)    See   below    in    the     chapters  Cosnahan  y.  Oriee,  15  Moo.  P.  C.  SI  5. 
which  treat  of  the  disposition  of  the        (m)  Ward  y.  Turner,  2  V.  S.  431 ; 

legal  estate.  Moore  y.  Moore,  L.  R.  18  Eq.  483. 

(c)  See  the  dicta  m  BlakeUg  y.  Brady,        («)  3  &  4  Wm.  IV,  c.  74,  ss.  22,  37, 

2  Dr.  &  Wal.  31 1.  44,  47,  48,  58. 
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fonnalities  (a)  have  been  prescribed  as  necessary  to  the 
passing  of  either  the  legal  or  the  beneficial  estate ;  but  as 
these  have  been  already  {b)  alluded  to,  and  are  very  clearly 
set  forth  in  the  statute,  I  do  not  think  anything  would  be 
gainedi>y  treating  further  of  them  here. 
The  beneficial  interest  may  I  conceive  be  disclaimed   What  formali- 

,,  ,      .       1.      ^.       /  \  ties  necessary 

oraUy  or  by  unphcaUon  {c).  to  a  Disclaimer. 

(«)  S  &  4  Wm.  IV,  c.  74,  ss.  40,  43,  Priorities,  where  the  formalities  neces- 

45, 46,  49,  54,  59,  66,  69,  71,  74.  sarj  for  the  disclaimer  of  the  legal 

(ft)  Ante  pp.  50-2.  estate  are  treated  of.  ^ 

(c)  See  below  in  the  Chapters  on 


(  128  ) 


CHAPTER  XV. 

FREEDOM   OF  JUDGMENT   AS  AFFECTING  THE   VALIDITY  OF 

CONTRACtS,   &C. 


Generallj. 


Unosnallj 
framed  Deed  of 
Gift  invaUd  in 
some  cases. 


Omission  of 
power  of 
Revocation. 


Unconscion- 
able bargain 
respecting  a 
Reyersion,  &c., 
is  invalid. 


Freedom  of  Judgment  on  the  part  of  the  promisor  or 
disponer  is  necessary  to  the  validity  of  a  promise  or  dispo- 
sition, and  no  doubt  it  is  equally  necessary  to  that  of  a 
representation ;  but  in  the  case  of  a  representation  it  can 
scarcely  be  absent »  because  a  representation  of  intention 
is  only  binding  when  accompanied  by  Inducement  which 
implies  freedom  of  judgment,  and  a  representation  of  fad\  is 
generally  a  wilful  or  careless  falsehood  which  also  implies  it. 

A  gratuitous  disposition,  containing  any  imusual  or 
unreasonable  or  omitting  any  proper  clause  is,  as  regards 
the  beneficial  (a)  interest,  voidable  (b)  by  the  disponor, 
unless  his  attention  was  called  to  this  clause  before  he 
signed  the  deed;  and  if  the  circumstances  be  such  that 
the  disposition  would  be  improvident  if  it  were  irrevocable 
(f),  the  omission  of  a  power  to  revoke  it  will  be  deemed  an 
omission  of  a  proper  clause;  but  of  course  when  the  dispo- 
sition is  a  settlement  by  a  prodigal  on  his  own  family,  the 
omission  of  such  a  power  will  not  have  this  effedl  (d). 

Poverty  on  the  part  of  one  who  is  disposing  (or  promising 
to  dispose)  of  a  reversionary  interest  by  way  of  sale  for  (e) 
or  as  security  for  (/)  a  present  advance,  or  who  is  giving 
for  a  present  consideration  a  promise  to  be  fulfilled  in 


(a)  See  the  cases  cited  in  the  fol-  WoOatUm  y.  Trfl«,  L.  R  9  Eq.  44;  said 

lowing  notes,  and  Hvgumn  y.  Baulty,  Hall  y.  HaU,  L.  R.  8  Ch.  440. 

2  W.  T.  L.  C.  (4th  Ed.),  575.  (if;  PktUip$  y.  MuUmg$,  L.  R.  7  Ch. 

(6)  WoOasUm  y.  Tribe,  L.  R.  9  Eq.  244. 

60  1.  25.  («)  Conceded  0*RorU  y.  BoKngbrokt, 

(0  Everitt  y.  Evtriti.  L.  R.  10  Eq.  L.  R.  2  Ap.  836. 

405 iCouttsY.Aekworth,  L.R.8£q.568;  (/)  AMyoNV.  Cook,  L.R.  10  Ch.d89. 
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future  {a)f  prevents  him  from  exercising  an  independent 
judgment,  and  therefore  invalidates  (b)  the  transadlion, 
subjeifl  to  a  lien  on  the  part  of  the  other  party  for  the  (Howfitf). 
consideration  (b)  rendered  by  him  or  its  value,  and  for 
simple  (c)  interest  at  5  (d)  per  cent,  not  the  ordinary  court 
rate  of  4,  in  consequence  of  which  when  the  transa(5lion  is 
a  mortgage  the  invalidity  is  confined  to  any  harsh  provi- 
sions in  it  (e)  (i). 

Poverty  will  invalidate  such  a  transadlion  as  I  have  Even  in 
described,  even  though  the  contracfling  party  be  of  mature  ^^^ 
age  (/)  and  in  the  possession  of  all  his  faculties  (/),  and 
require  the  money  for  perfecftly  proper  purposes  (/),  and 
though  the  transa(flion  commenced  in  answer  to  adver- 
tisements from  him  (g),  and  though  he  had  made  offers  to 
many  persons  (g),  "  for  that  only  shews  the  distress  of  the 
borrower"  (g);  but  not  if  the  transacflion  was  a  contri- 
vance between  the  necessitous  person  and  his  father,  to 
enable  him  to  obtain  the  advance  without  troubhng  the 
latter  who  might  have  assisted  him  {h). 

The  mere  harshness  of  the  terms  on  which  the  contradl  Unconsdon- 

ableness 

(i)  Prodigals  as  well  as  necessitous  persons  are  relieved  from  contracts  and  pi"^^!^^ 
di^oaidooa  of  the  nature  adverted  to  in  the  text,  but  from  the  nature  of  the   fromH«»nne8i 
ease  lack  of  independence  of  judgment  cannot  be  in  their  case  the  reason  of  the  ^        P 
rule,  becanse  such  dealmgs  on  the  part  of  Prodigals  are  in  general  consistent   ^f^^^^^^*^ 
with  their  own  interest     The  Judges,  probably  from  unwillingness  to  use   C^^*^^'  ^ 
hanh  terms,  have  generally  referred  to  the  rule  as  depending,  even  in  these   ^^s)^^ 
oaaoi,  on  Uu^  of  judgment;  but  I  have  in  the  text  referred  it  to  Public  Policy, 
and  have  pointed  out  a  few  distinctions  in  effect  between  the  two  classes  of  cases. 
The  role  has  generally  been  laid  down  broadly  that  any  dealing  with  a  rever- 
Bonaxy  interest  is  invalid  as  regards  any  hard  terms  imposed  by  it;  but  I  have 
natrieted  it  to  cases  of  poverty  and  cases  of  prodigality,  and  I  think  correctly, 
lor  it  eannot  be  supposed  that  a  mortgage  of  a  reversionary  interest  made  by  a 
man  in  easy  ciroumstances  for  good  commercial  reasons  and  without  any  inten- 
•Cion  to  make  an  improper  use  of  the  money  thus  raised  would  be  invalidated  by 
the  eircnmatance  that  it  contained  stipulations  giving  an  advantage  of  t^ 
lender. 

(«)  This  follows  from  the  cases  on  Slaier*»  TrutU. 

ftJAUi  referred  to  below,  where  I  dis-  (d)  Siaier*$  TnuU;  Bei^fon  v.  Cook; 

enm  the  mle  as  applicable  to  the  case  and  the  other  cases  cited  below. 

of  Prodigals.  (e)  See  all  the  cases  cited. 

(6)  SlaUr'M  TruiU,  L.  R.  11  C.  D.  (/)  Benyon  v.  Cook,  L.  R.  lOCh.389. 

227;   Btnyon  v.  Cook,  and  the  other  (g)  Gmytme  v.  Utaion,  1  B.  C.  C.  1; 


cited  below.  Bowers  v.  Hea^,  3  Y.  &  B.  117. 

(c)  Ompltmd  y.  Dm  Paria,  17  Yez.  26;        (A)  King  y.  HamkI,  2  H  &  Ke.  462. 
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From  Rtver- 
uoaary 
character  of 
estate. 


What  stipu- 
lations deemed 
harsh. 


or  disposition  is  made  is  considered  as  raising  a  presump- 
tion that  either  poverty  or  prodigality  exists  (a),  at  least 
if  the  interest  dealt  with  is  reversionary  (^)  (i),  even  though 
the  vendor  be  a  professional  man  (c)  of  mature  age  {c). 
And  it  seems  that  on  a  sale  the  mere  fac5\  that  the  subjecfl 
is  reversionary  will  raise  it  (i).  However,  if  the  purchaser 
even  of  a  Reversion  can  rebut  the  presumption,  he  need 
not  further  prove  the  price  to  be  adequate  (e). 

What  stipulations  shall  be  deemed  harsh  is  a  point 
difficult  to  define,  but  I  apprehend  that  those  which  are 
less  favourable  to  the  promisor  or  disponor  than  their 
consideration  is  to  the  promisee,  &c.  will  be  so  deemed, 
and  that  those  which  would  but  for  his  necessitous  circum- 
stances be  less  favourable  to  the  promisor  &c.  than  their 
consideration  is  to  the  promisee  will  be  so  deemed  unless 
the  promisee  acfled  in  the  matter  under  the  advice  of 
competent  persons.  Certainly  stipulations  of  the  latter 
class  will  not  be  deemed  harsh  (/)  when  assented  to  under 
such  advice:  and  the  father  of  the  promisor  &c.  will  be  con- 
sidered a  competent  adviser  (/)  unless  some  circumstance 
disqualifies  him  (/).  The  circumstance  that  the  value  of 
the  subjedl  depends  on  the  father's  health  (as  when  it  is 
a  reversion  expedlant  on  his  decease  (/))  disqualifies  him 
if  (but  only  if)  the  advice  of  others  be  obtainable  by  the 
promisor,  &c.  (/).  In  the  case  in  which  these  points  were 
.decided  there  was  no  question  of  prodigality. 


Whether 

doctrine 

confined  to 

strictlj 

Beversionarj 

Interest 


(i)  The  fact  that  the  snbjeot  of  disposition  was  an  estate  in  possession  was 
held  in  one  case  (g)  to  preyent  the  application  of  the  rule,  although  the  estate 
was  subject  to  terminaDle  annuities  of  an  amount  great  in  proportion  to  the 
annual  inoome ;  but  in  this  case  the  disponor  was  not  a  necessitous  person  hut* 
a  prodigal.  The  case  cannot,  I  think,  be  relied  on,  except  as  showing  that  the 
Court  considers  the  fact  that  the  estate  is  reversionary  as  strengthening  the 
evidence  of  nnconscionableness. 


(a)  ChtaUrjUU  v.  Jani§en,  1  W.  T.  L. 
C.  (4th  Ed.},  587,  and  the  cases  cited 
below. 

(6) Benyonr.  Cook,L.KlO  Ch.391n 
(CoL  2),  where  also  the  kinds  of  rever- 


(e)  SeefFueffumv.  Beake,  2  Vem.  121. 
{d)  See  O'RorU  v.  BoHnghroU,  L.  R. 

2  Ap.  822-3. 
(«)  31  Vic,  c.  4. 

(f)  O'RorU  T.  BolmghroU,  L.  R.  2 


sionary  interests  to   which  the  rule    Ap.  823. 

applies  are  defined.  (^)  WebtUr  r.  Cook,  L.  R.  2  Ch.  542. 
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The  question  whether  terms  are  harsh  seems  partly  to 
depend  on  whether  the  interest  dealt  with  is  liable  to  be 
lost  or  subjedl  to  a  contingency.  Thus,  when  the  subjedl 
of  disposition  was  a  sum  payable  at  a  future  time  and 
secured  by  bond,  the  fadl  that  the  obligor  was  solvent  {a) — 
and  when  it  was  an  estate  in  reversion  the  fad\  that  it  was 
vested  (^)— was  relied  on.  It  seems  therefore  fairly  arguable 
that  (while  some  clauses  would  be  deemed  harsh  in  any 
case)  many  stipulations  which  would  be  deemed  harsh  if 
contained  in  a  disposition  of  a  vested  reversionary  interest 
will  not  be  so  deemed  if  contained  in  a  disposition  of  a  coniin- 
gmd  one.  (I  refer  to  the  case  of  a  necessitous  person,  for  in 
that  of  a  prodigal  the  fadl  that  the  subjedl  of  disposition  is 
contingent  or  is  a  mere  hope  of  succession  only  makes  the 
matter  worse  {c)). 

A  promise  in  a  mortgage  to  repay  a  greater  sum  than 
that  a<5lually  advanced  (though  it  be  not  greater  than  that 
acknowledged  to  be  advanced)  will  be  a  harsh  stipulation 
within  this  rule  {d)\  for  an  acknowledgment  that  a  specified 
amount  was  advanced  will  not  be  binding  on  the  mortgagor 
(rf),  but  on  the  contrary  will  invalidate  an  agreement  to 
pay  more  than  £s  per  cent,  interest  {d) ;  and,  in  a  mortgage, 
clauses  conferring  on  the  mortgagee  powers  of  an  unusual 
chara<5ter,  such  as  would  if  put  in  force  ruin  the  mortgagor 
will  also  be  deemed  harsh  stipulations.  But  inadequacy 
of  price  {e)  and  exorbitancy  of  interest  (/)  will  not  alone  be 
deemed  harsh  stipulations. 

Confirmation  and  acquiescence  will  preclude  the  party  Confinnation, 

&c.of  an 
^■k  « rt-_i.    T    T»    irt  i-it      V ^  TO-  »,  T-   T    r-   rA¥\^  vA  ^    Uncoxiicioii- 

»ln 

rrrernoiuury  interests  to  which  the  rule       {d) 

ippliei  an  defined.  227,  and  many  other  cases. 

rft)  SlaUr*9  TnuU,  L.R.  U  CD.  239.        (c)  31  Yic,  c.  4. 

[c)  See  below  and  E.  CkuUrfM  v.       (/)  17  &  18  Yic,  c.  90, 


I  Bm^  ▼.  Cook,  L.  R.  10  Ch.    Jansun,  I  W.  &  T.  L.  C  (4th  Ed.).   Sffi*^; 
(CoL  2X  where  also  the  kinds  of    588-9.  aoie  Dargain. 

nonary  interests  to  which  the  rule        (d)  Slaier'i  TrutU,  L.  R.  U  CD. 


? 


182 


FREEDOM  OF  JUDGMENT,  &C. 


Undae 
Inflaence 

invalidates  IL 
transaction. 


from  obtaining  relief  (a)  if  they  occur  after  the  distress  has 
ceased,  unless  perhaps  the  interest  dealt  with  be  still 
reversionary  (6).  And  when  the  consideration  consists  not 
of  money  but  of  specific  articles,  the  fa(5l  that  the  necessi* 
tous  person,  after  the  pressure  has  ceased,  renders  himself 
unable  to  restore  them  in  specie,  disentitles  him  to  relief  (c). 
Any  Influence  by  which  a  person  standing  towards 
another  in  a  position  of  superiority  or  vantage  induces 
that  other  gratuitously  to  make  a  disposition  (i)  or  under- 
take an  obligation  {e)  renders  such  disposition  &c.  voidable 
as  to  the  beneficial  interest,  even  though  it  be  made  to  or 
undertaken  towards  a  third  person  who  renders  a  valuable 
consideration  for  it  to  the  party  who  induces  it  (as  when  a 
father  on  borrowing  money  induces  his  son  or  daughter  to 
guarantee  or  secure  its  re-payment  (e));  but  I  apprehend 
this  would  not  hold  if  the  third  person  were  ignorant  of 
the  circumstances  from  which  the  law  presumes  undue 
influence,  as,  if  he  were  ignorant  of  the  relationship  between 
the  parties.  Even  the  influence  of  love  is  imdue  within 
this  rule  (/),  and  much  more  that  of  spiritual  or  temporal 
fear — and  a  father  (^),  a  husband  {g\  a  pastor  (A),  a  physi- 
cian (i),  a  guardian  (i),  and  a  solicitor  (/),  are  considered  as 
standing  in  positions  of  superiority; — and  a  fiduciary,  of 
whatever  kind,  is  considered  as  occupying  a  position  of 
vantage  with  regard  to  the  trust  property  (A),  and  with 
regard  to  gifts  made  to  him  in  respedl  of  his  administration 
of  it  (/). 


(a)  ChMUrfiM  v.  Jansteu,  1  W.  T. 
L.  C.  (4th  Ed.),  541. 

(b)  Wmman  v.  Stake,  2  Yem.  121; 
Oowhrnd  y.  Db  Faria,  17  Yez.  20. 

(0  Kmg  T.  Hamki,  2  M.  &  Ke.  474. 

(tf)  Turner  v.  CoOuu,  L.  R.  7  C]l329. 

(•)  Kemptom  r.  J«Mm,  L.  R.  10  Ch. 
15. 

(f)  Turner  y.  ColUnt, 

(9)  Kempeonr,  Athbee;  said  Par  flit  v. 
LMoiut,  L.  B.  2  P.  &  M.  468. 


(A)  Parfilty,  Lawkee,  L.R.2  P.&M. 
462 ;  and  see  NofKdS^y.  Prmee,  2  Giff.  216. 

(0  Said  ParjUt  Y.Ltmkee,  L.  R.  2  P. 
&  M.  468. 

0)  Said  ParjUi  ▼.  Ltuoku\  Waiem 
y.  KmftMA,  L.  R.  11  G.  D.  150,  (a  oase 
ofre-opening  a  settled  aooount).  Preee 
y.  Cook,  L.  R.  6  Ch.  645. 

(*)  Barrett  y.  Hartl^,  L.  R.  2  Eq. 
789;  Preee  y.  Cook,  L.  R.  6  Ch.  645. 

(0  VaughUM  Y.  Noble,  30  Bea.  39. 
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But  this  doiflrine  does  not  extend  to  the  exercise  of  Except  (in 
parental  influence  for  the  purpose  of  obtaining  the  re-set-  f^^"**  * 
tlement  of  family  estates  under  which  the  son  himself  arrangement 
takes  a  fair  share  (a).    Nor  does  the  do<5lrine  apply  to  Andezdtpta 
testamentary  dispositions.    As  to  them,  influence   of  a  D^^SSonT^ 
lawful  nature  such  as  Love,  Persuasion  (though  through 
religious  sentiment  (5)),  &c.,  may  be  used  {c),  although  such 
influence  as  amounts  to  Coercion,  or  overbears  (d)  the 
freewill  of  the  testator,  will  invalidate  even  a  will,  and  so 
it  seems  will  Importunity  so  great  as  to  show  that  the 
testamentary  disposition  was  made  only  to  escape  from  it 
if);  and  it  may  be  gathered  from  the  language  of  the  Court  And  except  (it 
(/)  that  every  disposition  or  obligation  made  or  undertaken  J^Si'on*^^^ 
without  the  knowledge  of  the  party  who  occupies  the  ignorant  of 
position  of  superiority  &c.  falls  under  the  same  rule  as  a  piying    ""*" 
testamentary  one.  influence. 

Proof  of  the  existence  of  the  position  of  superiority  or  Presnmptions 
vantage  raises  a  presumption  as  against  the  party  filling  it  "  ***  Undne 
that  undue  influence  was  exercised  {g),  but  he  may  by  proof 
rebut  this  presiunption  (h) ;  and  proof  that  the  party  bene- 
fitted was  ignorant  of  the  transadlion  shifts  the  presumption 
(f);  and  proof  that  independent  advice  was  obtained  by  the 
donor  is  generally  sufiicient  to  rebut  it  (/).  In  case  of  a 
testamentary  disposition,  the  undue  influence  necessary  to 
invalidate  it  is  not  presumed  (k). 

Again,  Inducing  a  person  who  is  in  a  state  imfit  for  the  q^^^  Unfair 
tiansadlion  of  business  (as  from  advanced  age,  infirmity,  I>oaling. 
and  lack  of  education  or  of  advice  (/),)  to  sell  at  an  under- 

(•)  Said  Tmmr  y.  CoOSm,  L.  R.  7  ParfUt  v.  LawUis,  L.  R.  2  P.  &  M.  462. 

Gk819.  {k)TurmrY.CoUmt,  L.R.7Ch.3S9; 

Qk)  Pm^mt  T.  Xowfaw,  Ia  R.  2  P.  &  Archer  y.  Hwdmm,  7  Bea.  551. 

M.  474.  (>)  Implied  in  the  dicta  in  ParfU  y. 

JLC.L.R.2P.&M.472.  LmoUu, 

ImBr.Hatt,  L.R.1  P.&  M.  481.  0)  See  TVmwr  v.  CoiHm,  L.  R.  7  Ch. 

)n  all  these  prants   ParfUi  y.  329;  Kew^^mm  y.  AMtt,  L.  R.  10  Ch. 

,  L.  B.  2  P.  M.  472,  which  case  15;  hnt  it  was  not  sa£Boient  to  rebat  it 

SMOit  to  oyemile  A*kw$U  y.  Lom,  id.  in  Moxon  y.  PoyiM,  L.  R.  8  Ch.  881. 

477.  W  Parfiii  v.  Lawtess,  L.  R  2  P.  & 

(/)  In  PmjUt  y.  IaudUm.  M.  468;  Sojfu  y.  Roidwrough,  6  H.  JL 

(f)rtanHrT.Co0nu»L.R.7Ch.339:  C.  49. 

Ifm  T.  Strm,  L.  R.  6  £q.  655;  said  (0  ClarUy.Malpat,  L.  J.31  Ch.696. 
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value  any*  estate,  whether  in    possession    or    reversion, 
invalidates  the  sale  as  regards  the  beneficial  interest. 
Fear  of  the  Fear  of  the  consequences  of  refusing  to  make  a  contract 

^f^R^Sn*^^*^      or  disposition  is  a  motive  which,  when  excited  by  the 

opposite  party,  will  invalidate  the  contracfl  or  disposition  (a), 
even  though  that  party  may  not  occupy  any  position  of 
superiority,  and  though  the  promise  be  merely  to  compen- 
sate him  for  or  indemnify  him  against  some  injury  inflicfled 
by  a  third  person  (a),  and  even  though  that  third  person 
be  a  son  of  the  party  thus  influenced  (a),  and  even  though 
no  one  expressly  puts  forward  this  fear  as  a  motive  (a), 
but  the  party  who  is  to  bie  indemnified  looks  upon  the 
matter  as  simply  a  matter  of  business,  and  is  careful  not  to 
use  any  words  which  can  be  taken  hold  of  as  showing  that 
he  is  aware  of  the  motive  in  question  (a),  for  the  Court  will 
"read  between  the  lines,"  as  it  is  called,  and  will  infer 
from  the  circumstances  what  all  parties  must  have  known 
to  be  the  really  influencing  motive  (a). 
Example— fear  Fear  that  one's  son  will  be  prosecuted  for  a  forgery  of 
£*'*"^°J5^   which  he  is  probably  guilty  is  a  fear  creating  an  undue 

motive  within  this  rule  (a),  and  so  is  fear  that  he  will  be 
prosecuted  for  a  crime  of  lesser  (b)  magnitude,  but  not  fear 
that  he  will  be  civilly  sued  {c)  unless  the  party  uttering  the 
threat  occupy  a  fiduciary  position  towards  the  other  (c). 
j^jjoesa.  Duress,  (that  is  undue  influence  arising  from  physical 

fear  or  constraint),  has  a  greater  effecft  than  the  other  forms 
of  undue  influence,  for  its  invalidating  effedl  extends  even 
to  the  legal  estate  (i). 

(i)  As  to  what  oonstitates  Duress,  the  decimons  are  so  contradictory  that 
I  must  refer  the  reader  to  Yiner  Ah.  "Duress";  Co.  2  Inst  483;  5  Co.  119a; 
Sh.  Touchstone,  61;  Br.  Ah.  "Duress";  and  SkeaU  v.  Beak,  11  A.  &  £.983, 
which  decides  that  the  seizure  of  goods  is  not  sufficient  Questions  of  duress 
in  the  present  settled  state  of  society  scarcely  ever  arise,  and  it  is  very  deair- 
ahle  that  a  disposition  should  not  he  ayoided  as  to  the  legal  estate  ibr  any 
cause  not  apparent  on  the  instrument 

(a)  WilSams  v.  Bayky,  L.  R.  1  H.  L.  (6)  Cases  cited  in  WiOUimsy.  B^&y. 
200;  for  a  statement  of  the  principle  (c)  Said  WilUams  v.  Baykjf,  L.  B.  1 
see  p.  216.  H.  L.  209. 
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To  prevent  the  exercise  of  undue  influence  in   case  of  Mortmain 

•  Acts  restroin- 

dispositions  for  Public  Charities,  the  Statute  Law  renders  bg  Gifts  to 
all  such  void  even  as  to  the  legal  estate,  so  far  as  they  Chanties. 
affe<5l  any  hereditament  (a)  (except  a  copyhold  (ft)),  or  any 
money  or  chattel  which  (not  being  stock  in  the  public  funds 
{c))  is  given  to  be  expended  in  the  purchase  of  an  interest 
in  an  hereditament  (^),  unless  such  disposition  be  made  by 
a  deed  (d)  attested  by  two  witnesses  (^),  and  (within  six 
months  of  its  execution  (^),  or  else  before  the  17th  May, 
1866  (/))  enrolled  in  Chancer}',  and  even  then  unless  the 
disponor  live  a  year  after  (g).  And  it  invalidates  all 
dispositions  of  stock  in  the  funds  to  be  expended  in  the 
purchase  of  an  interest  in  an  hereditament  for  the  benefit 
of  a  Public  Charity  unless  it  be  made  by  transfer  (g),  and 
even  then  unless  the  disponor  live  six  months  after  (g). 
And  it  avoids  dispositions  of  all  the  above  classes  even 
as  to  copyholds,  unless  they  be  made  to  take  efFecfl 
in  possession  for  the  Charitable  purpose  intended,  and 
even  then  if  any  power  of  revocation  or  any  benefit  be 
reserved  for  the  grantor,  or  for  anyone  deriving  under  him 
{g)f  except  benefits  falling  under  the  provisions  of  the 
Amending  AcSTs  {h).  But  the  condition  that  the  disponor  Exceptional 
must  survive  the  disposition  does  not  apply  when  a  full  °*'^^^°"  "^*'- 
and  valuable  consideration  is  a(flually  paid  for  the  dispo- 
sition at  or  before  the  conveyance  or  transfer  (/)•  And 
enrolment  is  not  required  when  the  conveyance  is  for 
valuable  consideration  and  otherwise  conformable  to  the 
a(Jl,  and  was  executed  before  25th  July,  1828  (7).  Nor  is 
the  a<5l  at  all  applicable  when  the  subje(5l  of  gift  is  money 

(«)  9  Geo.  II,  c.  36,  88.  1,  3.  c.  57;  35  &  36  Vic,  c.  24,  s.  13.    And 

(6)  24  Vic,  c.  9,  8.  i.  as  to  Roman  Catholic  Cliaritics  see 

(c)  9  Gea  II,  c  36,  ss.  1,3.  23  &  24  Vic,  c.  134,  s.  3. 

\i)  9  Geo.  II,  c.  36,  ss.  1,  3,  qnalified  (g)  9  Geo.  II,  c.  36,  s.  1,  qualified  as 

by  24  Vjc,  c.  9,  8.  1.  to  Leases  by  26  &  27  Vic,  c  106. 

(•)  9  Geo.  II,  c.  36,  ss.  1,3.  (A)  21  Vic,  c  10,  ss.  1,3,  5;  9  Geo. 

(/)  24  Vic,  c.  9,  s  3;  25  &  26  Vic,  IV,  c  85;  25  &  26  Vic,  c  17,  ss.  2,  5; 

c  17,  88. 1,  3,  4 ;  27  &  28  Vic,  c  13,  ss.  27  &  28  Vic,  c  13,  s.  4. 

1,  2;  further  qualified  if  deed  lost,  by  (i)  9  Geo.  II,  c  36,  s  2. 

26  U  28  Vic,  c  13,  s.  3}  29  &  30  Vic,  0*)  9  Geo.  IV,  c.  85,  s.  1. 
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Effect  of  ihe 
Acts  on 
Testamentary 
Dispositions. 


Exemptions 
from  these 
Acts. 


Disabilities  of 

Married 

Women. 


Their  Appoint- 
ments under 
Powers. 


&c.  to  be  expended  only  on  an  hereditament  which  has 
already  been  conveyed  by  a  duly  enrolled  instrument  to  a 
Charity,  and  which  still  belongs  to  such  Charity  (a).  And 
when  the  hereditaments  are  conveyed  by  one  deed  and  the 
trusts  of  them  declared  by  another,  the  enrolment  of  the 
latter  is  suflScient  without  that  of  tJie  former  (b).  The 
eflfecfl  of  the  above  enacflments  is  of  course  to  invalidate 
testamentary  dispositions  to  Public  Charitable  purposes 
except  so  far  as  their  subjedl  is  pure  personality,  and 
except  when  the  hereditament  is  already  (under  a  duly 
enrolled  instrument)  the  property  of  a  Charity.  The  enact- 
ments are  qualified  as  to  their  application  to  Roman 
Catholic  Charities  (c),  and  they  except  gifts  macie  before 
15th  August,  1832  for  Roman  Catholic  Charities  (d),  and 
gifts  for  the  Universities  and  Colleges  at  Oxford,  Cam- 
bridge, Eton,.  Winchester,  and  Westminster  (e),  and  for 
Greenwich  Hospital  (/),  and  certain  gifts  for  Queen  Anne's 
Bounty  (^),  and  for  purposes  of  Religion  (A),  Education  (»), 
Literature  (7),  Art  (/),  Science  (J),  Public  Recreation  (A), 
and  the  like,  and  for  Work-houses  and  Asylums  (/). 

To  preserve  Married  Women  from  undue  influence  on 
the  part  of  their  husbands,  the  law  in  many  cases  invali- 
dates dispositions  made  by  them,  and  in  other  instances 
requires  such  dispositions  to  be  accompanied  by  appro- 
priate formalities. 

By  any  instrument  dealing  with  property  a  married 


(a)  Phi^tU  y.  St,  George**  Hospital, 
6  n,  L.  C.  338;  Pratt  v.  Harvey,  L.  R. 
12  Eq.  544,  qualified  by  re  Cos,  Co*  y. 
Dame,  L.  R.  7  G.  D.  204. 

(6)  24  Vic,  c  9.  s.  2,  4. 

(c)  23  &  24  yic.,^0.  134,  ss.  1,  5. 

Id)  23  &  24  Vic.,  c.  134,  s.  2. 

(«)  9  Geo.  II,  c.  36,  ss.  4,  5;  24  Vic, 
c.  9,  s.  6. 

(f)  28  &  29  Vic,  c  89,  s.  43. 

(9)  43  Gee  III.  c  107. 

{h)  30  &  31  Vic,  c  133.  ss.  4,  5;  31 
8c  32  Vic,  e.  44;  36  &  37  Vic,  c.  50. 


The  namerons  Statutes  contained  in 
the  Goyernment  Index  under  **  Mort- 
main "  (p.  659)  may  also  be  referred  to. 

(•)  31  &  32  Vic,  c.  44;  34  &  35  Vie, 
c  13. 

0')  31  &  32  Vic,  c.  44;  38  &  39 
Vic,  c  68. 

(*)  34  &  85  Vic ,  c  13;  22  Vic,  a 
27 ;  and  as  to  Metropolitan  Commons, 
29  &  30  Vio.,  c.  122,  32  &  33,  Vic, 
c  107, 

(0  7  fie  8  Vic,  c  101,  8.  73. 
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woman  may  be  expressly  authorized  to  dispose  of  it,  and 

any  disposition   made  by  her  in   conformity  as  regards 

formalities  with  the  rules  already  (a)  stated,  and  as  regards 

other  matters  with  such  power  will  be  as  valid  (&),  as  if  she 

were  unmarried,  whether  the  property  be  real  or  personal, 

and  whether  the  disposition  be  testamentary  or  not.    But 

a  power  to  make  a  disposition  after  the  husband's  death 

does  not  validate  a  disposition  made  before  it,  although 

adhered  to  after,  unless  it  be  re-executed  after  the  death 

{cy    Again,  when  property  is  disposed  of  to  a  woman  the   Their  dUpori. 

disponor  may  direcfl  that  it  shall  be  for  her  separate  use  **^°*  ®^  ^P*" 

rate  proper^. 

(i),  in  which  case,  as  also  in  the  cases  in  which  the  law  diredls 

(i)  that  she  shall  hold  property  to  her  separate  use  (or  as  if 

she  were  unmarried),  her  dispositions  (/)  ( i )  and  contradls  (g)   Their  eontncti 

respedling  it  will  be  as  valid  as  if  she  were  unmarried;  'JS^^*®'^" 

and  it  will  besides  be  liable  to  be  sold  for  the  satisfa(5lion  Beparato 

of  damages  for  breach  of  her  contracfls  (A)  made  for  yal-  P'^P®"^' 

uable  consideration  rendered  or  promised  on  the  credit  of 

such  property  (i);  (and  in  general  her  contra(5ls  will  be  pre* 

sumed  to  have  been  thus  entered  into),  but  not  for  that  of 

damages  for  wrongs  (J)  committed  irrespecflively  of  the 

property.   So  the  exercise  of  a  power  authorising  a  married   Their  contraoti 

woman  to  dispose  of  the  property  to  anyone  she  pleases  "  affecting 

renders  it  at  least  in  some  cases  liable  to  her  debts  (^),   i^tpointed 

under  a  Power. 
0)  TlMt  b  as  regards  the  beneficial  estate.    And  possibly,  since  7th  Angotl 
1874,  as  regards  the  legal  (/). 

(«)  AftU  p.  77  (c),  123  Qc)  id)  (c),  L.  R.  3  C.  D.  197. 

ISS  («>  (9)  SUad  V.  Nebom,  2  Bea.  245 ;  nnlesa 

(*)Sugd.  Pow.  (8th.  Ed.)  153  (6);  influenced  by  her  husband,  Harru  y. 

oonoeded  WUhek  y.  Sobk,  L.  R.  7  U.  Mott,  14  Bea.  169. 

L.  fiOO  L  4;  and  as  to  wills  of  person-  (k)  London  Chartered  Bk.y.Lempriere, 

iUty,  G^ode  ^  Dm  Pradel,  L.  R.  1  P.  &  L.  R.  4  P.  C.  572;  Pkard  y.  time,  L. 

If.  454.     Qualified  by  OoodUl  y.  Brig-  R.  5  Ch.  278 ;  Cotteii  y.  Dkkeneom,  L.  R. 

Am.  1  B  &  P.  192.  11  CD.  687;  and  see  as  to  the  necessity 

(c)  WUktk  y.  Nebk,  L.  R.  7  H.  L.  of  making  the  trustees  defendants  to 

580,  oyermling  Manoan  y.  Tkompmm,  3  these  suits,  Attwood  y.  Ckickeeter,  L,  R. 

&g.  139.  3  Q.  B  D.  722. 

{d)  AnU  p.  59.  '  (•)  Said  Wautford  y.  Ha^  L.  R.  20 

(«)  AfU9  p.  60.  Eq.  324. 

(J)  Testamentaiy    and    non-testa-  0)  ^o'"/o*^^*^«y^>^R-20Eq.321. 

mentary  dispoeitions  of  real  estate  Pride  {k)  Mayd  y.  PieU,  L.  R.  8  C.  D.  587; 

y.  MtM,  L.  R.  7  Ch.  64;  testamentary  Johnson  y.  GaUaker,  30  L.  J.  Ch.  300. 

diipodtioDa  of  personal  estate,  Goods  of  (/)  See  37  &  38  Via,  c.  78,  a.  6. 
nm^L.B.9T.D.76i  Biskopy.WaU,                                                                       18 
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Other  instances 
in  which  they 
CAn  dispose  of 
property  as  if 


Restraint  on 
Anticipation. 


as  such  an  appointment  would  do  if  made  by  a  man. 
The  wife  of  a  convicfl  has  probably  the  same  disposing 
powers  as  an  unmarried  woman  (a).  A  married  woman 
can  as  eflfecflually  conseht  to  the  exercise  of  a  power  of  dis- 
position as  if  she  were  unmarried  (b);  and  can,  if  a  bare 
trustee,  dispose  of  the  legal  estate  as  if  unmarried  (c);  and 
can  dispose  of  an  estate  though  legal  if  it  has  been  conveyed 
to  her  upon  condition  that  she  shall  do  so  (d) ;  and  can,  if 
executrix,  continue  the  chain  of  representation  (e);  and  can, 
if  entitled  to  the  proceeds  to  arise  from  the  sale  of  property 
which  is  held  on  trust  to  sell  it,  elecfl  (/),  or  concur  with 
others  interested  in  ele(5ling,  whether  it  shall  be  sold  or  not, 
but  in  thus  eledling  she  must  separately  state  (/)  her  choice 
in  Court.  And  as  regards  property  disposable  by  her  deed, 
she  can  in  effedt  ele6i  by  the  same  means  by  which  she 
might  dispose  (g)  of  it.  She  cannot  ele<5l  whether  to  take 
under  or  against  an  instrument,  but  the  Court  will  make 
such  ele(5lion  on  her  behalf  (A). 

A  clause,  contained  in  a  disposition  of  property  to  a 
woman,  and  prohibiting  her  from  disposing  of  it,  is  effe<5lual 
(i),  even  to  the  extent  of  exonerating  the  property  from 
liability  for  her  debts  or  contra(5ls,  and  from  dispositions  by 
which  she  fraudulently  (J)  obtains  an  advantage,  and 
generally  from  the  liability  to  make  good  her  misrepresen- 
tations (k).  But  it  is  only  effecflual  if  the  property  be 
limited  to  her  separate  use  (/)  or  to  her  appointment  (f«),  and 
only  while  she  is  married  (i»),  and  only  as  regards  property 
producflive  of  income  (o)  (under  which  gross  sums  imme- 


(a)  Gooda  of  Cmemrd,  4  S.  &  Tr.  46. 

(6)  Gardmer  y.  Smrii,  2  Ro.  178. 

(c)  37  &  38  Vic,  c.  78,  s  6. 

Id)  Danuly,  UhUy,  W.Jo  138. 

(«)  Conceded  WtUoch  y.  NobU,  L.  R. 
7  H.  L.  589-90.  [652. 

(fyStmtdtringy.  Hatt,  L.  R.  11  C.  D. 

ijg)  Below  p.  140. 

(jk)  Cooper  y.  Cooper,  L.  R.  7  H.  L.  53. 

(t)  TtMeit  y.  Armairong,  4  M.  &  Cr. 
390;   Brown  y.  Bamford,   I  Ph.  620; 


Robintom  y.  Wheehmghl,  6  D.  G.  M.  O. 
535;  notwithstanding  20  &  21  Vic.,  e. 
57  (see  that  Act,  s.  1).  [589t. 

(j)  Stanley  v.  Stanley ,  L.  R.  7  C.  D. 

(i)  Arnold  Y,  Woodkams,  L.  R.  16  Eq. 
29. 

(0  Accordingly  2  Mer. 487-8;  TnUett 
y.  Armstrong,  4  M.  &  Cr.  393-4. 

(m)  Field  y.  Evans,  15  Sim.  375. 

(n)  Tullett  y.  A  rmsirong,  4  M  &  Cr.  390. 

(o)  EIUs*s  Trusts,  L.  R.  17  Eq.  409. 
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• 

diately  pa}rable  {a)  are  not  included  though  they  be  standing 

in  Court  (&))•    And  it  is  not  effecflual  as  regards  income 

already  accrued  (f),  nor  does  it  extend  to  dispositions  to 

herself  made  for  the  purpose  of  barring  entails  {d).    And  it 

does  not  exonerate  the  property  from  liability  to  debts  &c. 

contradled  at  the  time  when  she  was  owner  of  the  property 

without  any  such  restraint  or  was  unmarried  (e). 

In  the  cases  not  above  specified  a  married  woman  can   Their  Tatta- 

make  no  testamentary  disposition  (/),    even    (it  seems)  SSmMiUoM 

as  regards  chases  in  adlion  which  continue  such  at  her  death   '^^  <»*«•  "<>*  , 

ibove  spcoifidd* 
{g)^    except  that  if  her  husband    survive  her  (h),  and, 

after  her  death  (A),  being  himself  executor  of  her  will,  prove 
it  (i),  or  not  being  himself  executor,  assent  to  its  being 
proved  (7)*  or  otherwise  a(5l  on  it,  as  by  delivering  the 
goods  to  the  executor  (k),  such  will  becomes  valid  against 
him  as  respedls  personal  estate  comprised  in  it  (/).  And 
if  he  have  for  valuable  consideration  agreed  that  she  may 
bequeath  such « property  the  same  result  follows  (m).  But 
his  death  in  her  lifetime  does  not  validate  her  will  (if),  even 
though  she  declare  that  she  adheres  to  it  (»),  and  a  power 
authorizing  her  to  make  in  the  event  of  her  dying  first  a 
disposition  of  the  property  by  will  will  not  give  any  force 
to  her  will  if  she  survives  him  (i»).  Consequently  a  power  (Conseqaent 
of   disposition  conferred  by  a  settlement  should  be  so   pj^ni?*^ 

Settlements). 

(«)  Mmmir.  MomU^  L.  R.  8  C.  D.  460.  c.  t  Lee  58.    Bnt  the  contrarj  opioion 

(^)  Re  Bmtghiom^s  TnuU,  L.  R.  8  C.  is  expressed,  and  fortified  by  ancient 

D.  460L  authorities,  in  Swinburne  on  Wills  89 

(e)  Aoeordiog  to  Pilsgibbon  y.  Blah,  (13). 

9  Ir.Cli.S28;  qualified  by  re  0r«l/(e,  2        (h)  WUbek  r.  NoUm,  1- ^  7  H.  L. 

D.G.  J.  8.79.  591-7. 

(4)  Ccaptr  T.  Maedomald,  L.  R.  7  C.        (i)  Exp.  Fam,  16  Sim.  406. 
D.  288.  O)  At  the  time  Henky  y.  PhUlipt,  2 

(«)  Lamim  4«.  Bk.  y.  BogU,  L.  R.  7  Atk.  69;  Brooke  y.  Turner,  2  Mod.  170; 

C.  D.  773;  Stmgtr  y.  Sanger,  L.  R.  1 1  Bro.  Ab.  ^  Devise  "  p.  34. 
Eq.  47a  (k)  MaoM  y.  Sheffield,  1  Robert  364. 

(f)  WUbdt  y.  VMa,  L.  R.  7  H.  L.  (/)  See  Wittcoek  v.  Sobh,  Exp.  F«im; 
580;  84  &  85  Hen.,  o.  5,  s.  14;  7  Wm.  Henley  y.  PhUHp$\  Brpokt  y.  Twmer; 
IY&lTie.,a26,  S.8.    But  see  Harg.  Maas  y.  Shefeld. 

B.  4  to  Ca  Litt.  1 1  lb.  (m)  Sd.  Tucker  y.  Inman,  4  M.  &Gr .  1077. 

(f )  So  iMuned  in  SUadmam  y.  PowtU,        («)  WiUock  y .  Sable,  L.  R.  7  H.  L.  58a 
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Their  Non- 
toftamentary 
Dispontioos 
in  0M6S  not 
above  spedfied. 


(Br  deed 
acsno 


&o.) 


wledged, 


framed  as  to  be  exercisable  whether  she  or  her  husband 
lives  the  longer. 

A  married  woman's  non -testamentary  dispositions  are 
void  («),  except  in  the  cases  already  mentioned  (b),  and 
except,  (as  regards  the  legal,  with  or  without  the  beneficial, 
estate  in  a  copyhold  held  of  a  manor  by  the  custom  of 
which  a  surrender  is  sufficient),  when  made  by  such  a  sur- 
render (f),  and  except  when  the  disposition  is  made  by 
deed  {d)  and  either  the  Court  has  (for  the  reasons  specified 
in  the  a<5l)  dispensed  with  her  husband's  concurrence  (e),  or 
he  has  concurred  (/)  and  she  apart  from  him  {g)  acknow- 
ledged her  intention  before  a  judge  (h)  or  two  commissioners 
(A).  And  even  when  these  requisites  are  complied  with 
the  disposition  is  only  valid  as  regards  interests  in  tene- 
ments (i),  or  in  money  to  be  expended  in  the  purchase  of 
an  interest  in  a  tenement  (f),  and  as  regards  reversionary 
interests  in  personal  estate  (/),  and  as  a  release  of  her  right 
to  a  settlement  (/)  out  of  property  otherwise  liable  to  it 
(A).  But  in  respeift  to  corporeal  chattels  it  is  not  necessary 
that  she  should  have  a  disposing  power,  because  these 
belong  to  the  husband  (/),  and  in  respe(5l  to  present 
interests  in  money  funds  a  disposition  by  the  husband 
would  carry  the  income  (m)  during  the  coverture,  and 
would  thus  change  her  interest  to  a  mere  reversionary  one, 
which  I  apprehend  she  could  dispose  of  under  the  adt. 
Her  power  to  dispose  (even  with  these  formalities)  of 
personal  estate  is  confined  to  such  as  she  derives  under  a 
disposition  made  since  1857  (n),  and  does  not  extend  to 


(«)4Ciiig.Dig.Sa 

(6)  Jnltp.  136,189. 

(e)  3  &  4  Wm.  IV,  o.  74,  M.  77,  9a 

(lO  3  &  4  Wm.  IV,  0.  74,  f.  77. 

(«)  8  &  4  Wm.  IV,  c.  74,  8.  91. 

C/J  3  &  4  Wm.  IV,  o.  74,  s.  77. 

C^)  Re  Bmdytht,  L.  J.  26  Ch.  814. 

(A)  8  &  4  Wm.  IV,  o.  74,  88.  77,  79, 
.88;  17  &  18  Vic,  o.  75;  19  &  SO  Vio., 
0.  108,  8.  73;  that  thU  18  nnneoessary 
when  his  conoarrenoe  has  been  dis- 


pensed with,  CfooiehUd  r,  Ikmgtd,  L.  R. 
3  C.  D.  650. 

(i)  3  &  4  Wm.  rV,  o.  74,  s.  77;  and 
as  to  Disclaimer  8  &  9  Vic,  c  106,  s.  6b 
As  to  Ireland  see  (besides  the  Analo- 
gous Acts)  41  Vic,  c  23. 

fj)  20  &  21  Vic,  c  57,8.1. 

(Jt)  See  AmU  p.  60-1. 

{t)JinU  p.  55. 

(M)iliitep.  59(6> 

(«)  20  &  21  Vic,  0.57,8.  I. 
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such  as  was  settled  on  her  marriage  (a).  A  certificate  of 
her  acknowledgment  must  in  all  the  above  cases  be  filed 
in  the  Common  Pleas  Division  (b).  Before  the  above 
ena(5lments  she  could  dispose  of  her  interests  in  tenements 
by  the  elaborate  fi(5lions  known  as  Fines  and  Recoveries  {c). 

It  follows  from  the  above  that  a  contratfi  made  by  a   Their 
married  woman  to  dispose  of   property  not    being  her  ^^'JJ^*" 
separate  estate  cannot  be  enforced  unless  it  amount  to  an   i^bove  specified. 
exercise  of  a  power  (d) ;  and  it  has  been  held  that  a  trust 
to  sell  does  not  for  this  purpose  imply  a  power  to  contradl 
to  sell  (i). 

To  prevent  the  exercise  of  undue  influence  in  procuring  Attestation  l^ 
dispositions  of  personal  chattels  from  persons  who  retain   ^*'<^**"' 
possession  (e)  of   them,  and    in   obtaining   warrants   of  Bills  of  Sale 
attorney  to  confess  judgment   (/),  the  law  requires  an   to  confess 
explanation   and   attestation   by  a   Solicitor;   but  in  the  •^o^S™*"*- 
former  case  this  is  not  necessary  as  between  the  parties 
but  only  as  respedls  priorities. 


8 


!«)  80  &  21  Yio^  c.  37,  s.  4.  (<0  ^vtrff  ▼•  GriPm,  L.  R.  6  Eq.  606. 

*)  S  &  4  Wm.  lY,  c  74,  s.  84.  (•)  41  &  42  Vic,  o.  81,  s.  10;  see  the 

(0  5  Cm.  Dig.,  71,  89,  178-3;  Co.    Chapters  on  Priorities. 
UtL  SMi;  Cruise  oo  Fines;  Cruise  on        (f)  3  Geo.  IV,  o.  89;  6  &  7  Tie.,  o. 

66;  32  &  33  Vic,  c  68,  s.  84. 
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CHAPTER  XVI.. 

VALUABLE  CONSIDERATION   &C.  AS  AFFECTING  THE  VALIDITY 

OF  CONTRACTS,   &C« 


VidyAble  Con- 

lideratioa 

Defined. 


When 


Valuable  consideration — that  is  a  return  rendered  or 
undertaken  by  the  promisee  or  disponee  and  consisting  of 
something  burthensome  (a)  to  him  or  to  those  for  whom  he 
undertakes  (b)  or  beneficial  to  the  promisor  {c)  or  to  some 
one  for  whom  he  seeks  it  {d)  (i),  is  necessary  to  the  validity 
To  a  Contract  of  a  promise  («),  even  though  the  thing  promised  be  no  more 

than  the  promisor  was  already  morally  boimd  to  do  (ii), 
and  even  though  the  promise  was  merely  to  remimerate 
the  promisee  for  benefits  conferred  by  him  upon  the  prom- 
isor (/)  (unless  conferred  at  the  previous  request  of  the 
promisor  {g) ),  and  even  though  the  promise  in  question  be 
that  contained  in  a  Bill  of  Exchange  (A),  (I  mean  asbetwen 
the  original  parties  (f )).  But  consideration  is  not  necessary 
when  the  promise  was  accompanied  by  the  Formalities 

(i)  A  mere  detriment  to  the  promisee  was  said  by  the  dissentient  Judge  in 
Skadwtll  y,  ShaJwtU,  9  0.  B.  N.  S.  177,  not  to  be  sufficient  unless  some  request 
for  it  antecedent  to  and  independent  of  the  promise  had  been  made  by  the 
promisor.  Thus  he  thought  a  promise  ''I  will  give  jon  £100  a  year  while 
you  continue  in  your  present  chambers,"  would  be  void  for  lack  of  consideraUon. 

(ii)  This  has  been  so  laid  down  and. generally  understood;  but  it  has  been 
held  0*)  that  a  Promissory  Note  (securing  the  amount  agreed  upon  as  the 
consideration  of  a  promise  to  convey  land,  which  promise  was  invalid  because 
not  in  writing)  is  valid,  and  that  a  Promissory  Note  (k)  given  in  renewal  of 
another  which  had  been  given  to  a  child  gratuitously  from  affection  is  valid 
after  the  maker's  death  against  his  assets,  though  still  held  by  the  original 
payee.    But  the  latter  was  postponed  to  the  claims  of  Creditors  for  value. 


(a)  WUHammmv.  Clemenis,  1  Tan.  523. 

(6)  BmUey  v.  Croft.  4  Tau.  61 1. 

(c)  Davies  v.  Morgan,  4  B.  &  C.  8. 

(rf)  Baihy  v.  Croft,  4  Tau.  61 1. 

(«)  Breaky  v.  Amhrew,  7  A.  &  E.  108  ; 
C%  V.  WiUis,  I  B.  &  C.  364. 

(/)  Eoitwoodv.  Kenyan,  11  A.  &  £. 
438. 


(9)  iMtq^kigh  V.  BraUhimle,  1  Sm« 
L.  C.  67. 

{k)  Rimuti  V.  Van  Pragk,  L.  R.  8  C. 
P.  1 ;  HollidayY.AtkUuon,  5. B. &  C. 501. 

(1)  Mon  is  V.  L««,  Bay  ley  on  Bills,  397. 

0)  Joi*e$  V.  Jonts,  6  M.  &  W.  84. 

(&)  Dawtony.  Ktarian,  3  S.&G.  186 j 
Seton  V.  Stton,  2  B.  C.  C.  610. 
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which  the  law  has  prescribed  for  ensuring' Deliberation  (a), 
(namely  a  Deed  whether  Bond  (b)  or  Covenant  (c))  unless 
the  remedy  sought  be  a  specific  one  (d),  (that  is,  unless 
acme  other  remedy  than  pecuniary  damages  is  sought); 
nor  is  it  necessary  when  the  promise  was  merely  to  remun- 
eiate  the  promisee  for  something  which  he  had  done  at  the 
promisor's  request  (e) ;  nor  when  it  is  merely  to  do  some- 
thing which  he  was  once  legally  bound  to  do  (as  to  pay  a 
dd>t  barred  by  the  Statute  of  Limitations  (/),  or  by  a 
Certificate  in  Bankruptcy  (^)),  or  when  it  is  to  perform  a 
voidable  promise  of  which  that  in  question  may  be  treated 
IS  confirmatory  (A). 

A  consideration  is  not  necessary  to  support  a  disposition  j^  |^  DUpo- 
of  the  Legal  estate  (»),  nor  to  support  a  disposition  accom-  "'">°- 
panied  by  the  formalities  necessary  for  ensuring  deliberation 
(/)»  unless  it  be  a  Release  of  claims  (k),  (that  is  consideration 
is  not  as  between  the  parties  necessary  in  these  cases, 
though  its  absence  often  affedls  priorities  (/));  but  the 
meaning  of  saying  it  is  necessary  to  a  release  of  claims 
probably  is,  not  that  such  a  release  will  be  invalid  as  to  the 
legal  right  of  a<5tion,  but  merely  that,  as  between  the  parties, 
it  Jwill  be  voidable  if  gratuitous,  unless  proved  to  have  been 
fiadrly  obtained. 

In  determining  what  shall  be  deemed  a  Valuable  Con-   What  deemed 
sideration  the   Courts    have    been    extremely    liberal  in   Coniidenuion. 
considering  trivial  matters  as  amounting  to  such,  and  they  <>«n««Uy« 
wQl  generally  imply  an  undertaking  on  the    part  of  a 

(«)  Amit  p.  12S  t99.  C/)  '*W'%^  ▼•  PhUHpi,  3  Hare  2M. 

mAdmmtv.  UmikU,  L.  R.  6  Eq.  468.  (^)  Rimmi  y.  Van  Pragk,  L.  R.  8  Q. 

M8kmrm9tmy,SiroUom,?\ow. 308-9.  B.  1. 

W  J^^rytr.JtfMT^t,  Or. &  Ph.  138;  (A)  See  otI«  p.  1 13. 

ml&ad  M  to  Releases  of  Powers  by  (0  See  below  m  the  Chapters  on 

imm  T.  Bmgkes,  L  R.  9  Eq.  191.  Priorities. 

(0  Lt^Ugh  Y.  BroUkmaiU,   1  Sm.  0)  ^^  P*  1^2,  127. 

L  C.  67;  bat  I  cannot  reconcile  Hutm  (*)  Rockt  v.  Morg^ll,  2  S.  &  L.  727. 

▼.  Bmb§,  17  C.  B.  711  with  this  prin-  (/)   See  below  in  the  Chapters  on 

cble^  and  it  if  qualified  by  Roaeorla  t.  Priorities. 
JlMMi,  a  Qp  B.  234. 
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In  certain 


For  Gompo* 
attion. 


Por  Com- 
promiM. 


creditor  to  allow  time  to  his  debtor  as  a  consideration  for  a 
promise  by  the  latter  to  give  additional  security  (a).  But 
the  definition  of  consideration  is  so  clear,  and  the  question 
as  to  its  sufficiency  arises  so  rarely,  that  I  need  advert  to 
none  but  a  few  salient  points  respedling  it,  especially  as — 
owing  to  the  doubtfulness  of  the  question  whether  the 
decisions  respe<5ling  its  sufficiency  for  the  purpose  of 
affe<5ling  priorities  are  applicable  as  between  the  parties — I 
intend  to  postpone  the  consideration  of  those  decisions 
until  I  come  to  treat  of  Priorities. 

The  doing  of  or  agreeing  to  do  that  which  one  is  legally 
Bound  to  do  is  no  consideration  for  a  promise  by  the  party 
to  whom  one  is  so  bound  (6),  unless  one  claims  and  has 
some  colour  for  claiming  that  one  is  not  bound  (^ ),  (although 
it  may  be  sufficient  consideration  to  support  a  promise  by 
a  person  to  whom  one  is  not  thus  bound  (i)) ;  and  conse- 
quently an  agreement  to  pay  part  of  a  debt  is  no  consider- 
ation for  a  release  of  the  rest  (d),  even  though  similar 
agreements  be  entered  into  with  all  one's  creditors  (/), 
unless  some  new  advantage  be  conferred  on  the  creditor 
(for  example  an  additional  security);  but  if  two  or  more 
creditors  are  parties  to  one  and  the  same  agreement,  by 
which  each  in  consideration  of  payment  of  part  of  his  debt 
relinquishes  his  right  to  the  residue,  the  relinquishment 
of  part  of  his  rights  by  one  creditor  will  be  a  sufficient 
consideration  to  support  the  similar  relinquishment  by  each 
of  the  others  (g).  The  abandonment  of  a  doubtful  claim  is 
in  general  sufficient  consideration  (h)  for  a  compromise, 
but  not  if  the  ^  claim  was  unfounded  in  law  (f)  unless  the 


(a)  AlHanet  Bmik  y.  Broton,  2  D.  & 
S.  289;  Exp.  Cooper  re  Bourn,  L.  R.  10 
C.  D.  324. 

(6)  BranweU  y.  fKifftonu.  L.  R.  2  0. 
P.  196;  Thicker  y.  Lautg,  2  K.  &  J.  745; 
Dooam  y.  Gridky,  16  C.  B.  295. 

(e)  Koanu  y.  DarrtU,  6  C.  B.  596. 

(<f)  SeoUoH  y.  P9gg,  6  H.  &  N.  295. 

(«)  Mc,  Mmmu  y.  Bark,  L.  R.  5  Ex. 
65;  Ootrfon  y.  JBamiiUr,  3  Hare  503; 


Tkonuom  y.  EoMtwood,  L.  R.  2  Ap.  234, 
well  stated  in  Booihbe^  y.  Somikth  3 
Camp.  175. 

(f)  Bo^  y.  Bmd,  1  H.  &  N.  938. 

Q)  SiaUr  y.  Jomo$,  L.  R.  8  Ex.  186; 
qualified  by  Tagkir  y.  Mobhmto,  L.  R.  1 
Ch.  48. 

(*)2  W.&  T.L.C.(4thEd.),835,«Wic 

(t)  rAofluon  y.  Biutwood,  L.  R.  2  Ap. 
215,  234. 
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pcMDt  was  Open  to  some  reasonable  doubt.  An  agreement 
to  accept  property  in  respe(5l  of  which  the  transferor  is 
liable  to  burthens  and  to  indemnify  him  against  them  is 
sufficient  consideration  for  an  agreement  to  transfer  it  (a). 
Aidts  done  in  reliance  on  a  contracft  or  representation  are 
sufficient  consideration  to  support  it  in  the  cases  of  which 
I  have  treated  above  (b),  but  only  if  the  a(5ls  be  such  as 
were  in  the  contemplation  of  the  promisor  or  representor 
{c)t  and,  in  case  of  a  representation,  only  if  the  representor 
mdticed  the  representee  to  perform  them  in  reliance  on  the 
representation  (i). 

Adequacy  of  consideration  is  not  necessary  («),  even  on  Adeqmoy 
the  sale  of  a  Reversion  (/),  unless  the  vendor  be  a  Fiduciary  whenneoessaiy 
{g)f  or  the  inadequacy  be  so  great  as  to  shock  the  consci- 
ence (A),  but  still  inadequacy  may  always  be  taken  into 
account  along  with  other  circmn stances  as  Evidence  of 
Fraud  (f)  or  of  some  other  Invalidating  Circumstance  (/),  or 
(when  the  price  was  determined  by  arbitration)  as  shewing 
that  the  Arbitrator  probably  proceeded  on  erroneous 
principles,  or  without  due  care,  and  therefore  as  a  sufficient 
ground  for  refusing  specific  performance  (k). 

Nor  is  Moderation  in  the  amount  of  consideration  neces-  ModeiatioQ  in 
saVy  even  on  specifically  enforcing  a  contradl  (/),  except  in  ^^^J^^^l 
the  like  cases  (m). 

The  question  who  is  entitled  to  sue  when  the  consider-  From  whom 
ation  is  rendered  (or  undertaken  for)  by  one  person  and  the  mustlwror* 
promise  made  to  another  will  be  discussed  along  with  the 


(t)  CiMlf  y.  JTmiMrif.  3  D.  G.  J.  27.  (g)  Goodwm  y.  FieUmg,  4  D.  G.  M. 

h)  AwU  p.  99,  104,  107.  G.  90. 

(c)  At  to  Representations  of  Fact,  (k)  StilbMU  y.  WUki$u,  I  Jao.  282; 

rViMnn  ▼.  Csofcf,  2  Ex.  654,  CoUuu  y.  UndtrkiU  y.  Hornood,  14  Vez.  28. 

Cmm,  6  H.  &  N.  131 ;  as  to  Represen-  (•)  FOmgr  y.  OaU,  4  B.  P.  C.  230; 

tHknui  of  IntentioD,  Jordm  y.  IfoMy,  MtuUtfitrd  y.  JmUwiek^  M.  &  Ke.279. 

(m  to  tlM  hoase  in  India)  5  H.  L.  C.  0)  ^^  ^^'^  as  to  UDdae  Inflaenoe^ 

185.  p.  130,  131. 

(i)  AwU  p.  99.  (k)  Seo  Emtry  y.  Wa»t,  5  Vec  848; 

(«)  CellMr  y.  JfafiNi.  25  Bea.  200;  Parkm  y.  ITiUlly.  T.  &  R.  868. 

Wmitm  y.  Amtf.  3  V.  &  B.  187;Co&«  (0  AhboUy.Swonhr,  4  D.  G.  S.  448. 

T.  Tneotkiek,  9  Vez.  246.  {m)  Intimated  Abbott  y.  Swardtr. 

(f)  31  Vio.,  c.  4. 
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Mutuality  of 
Right  neces- 
sary to  a 
Contract 
Generally. 


On  Contracts 
by  Letter. 


do(5lrine  of  Privity  of  Contra(5\,  because  I  think  it  is  from 
that  principle  that  our  technical  rule  on  this  subje<5t  is 
derived  (a). 

From  the  principle  that  a  contracfl  not  under  seal  must 
be  binding  on  both  parties  our  Courts  infer  that  both  must 
contracfl  simultaneously,  so  that  the  acceptance  (to  be  valid) 
must  follow  immediately  on  the  oflfer,  even  though  the 
contrary  be  expressly  stipulated.  For  example,  if  I  oflFer 
to  sell  property  to  A  on  specified  terms,  and  allow  him  an 
hour  to  make  up  his  mind,  the  transacflion  is  void,  even 
though  he  accept  my  oflfer  within  the  time,  at  Uast  if  I  in  the 
meantime  do  an)rthing  to  show  that  I  no  longer  intended 
the  oflfer  to  be  open  (as  by  selling  to  another  person  (ft)), 
and  the  fa(5l  of  my  so  doing  becomes  known  to  A  before  he 
accepts  my  oflfer.  I  say  "a^  least  if*  these  additional 
circumstances  concur,  because  they  did  concur  (and  were 
somewhat  relied  on  by  the  Court)  in  the  most  recent  decision 
on  the  subjecfl,  but  I  rather  infer  from  the  language  of  the 
Court  that  the  Judges  meant  to  approve  of  a  decision 
pronounced  in  1790,  according  to  which  these  additional 
circumstanceis  are  not  necessary  {c)  (i).  However  I  con- 
ceive that  if  it  could  be  proved  (or  perhaps  presumed)  that 
my  assent  continued  until  acceptance,  the  contracfl  would 
not  be  invalidated  by  the  mere  facfl  that  I  did  not  expressly 
repeat  it.  And,  as  the  rule  can  only  be  complied  with  when 
the  parties  or  their  agents  are  personally  present  together, 
it  is  modified  in  respecfl  to  contratfls  by  Letter,  for  the 
acceptance  of  an  oflfer  made  by  letter  is  eflfecflual  if  the 
acceptance  be  expressed  in  an  answering  letter  written 


(1)  I  cannot  reconcile  this  decision  (c)  with  the  reasons  given  for  a  later 
one  {d)y  alUiougJ^  I  think  the  latter  might  be  supported  on  the  ground  that  the 
plaintiffs  had  undertaken  not  to  purchase  goods  of  the  kind  in  question  from 
anyone  but  the  defendant 

(a)  Below  Chap.  XVIL  (e)  Cooke  y.  Othy,  3  T.  R.  653. 

(6)  Dkkefuw  y.  Doddi,  L.  R.  2  C.  {d)  Grtat  Northern  R.  Co.  y.  Wiiham, 
D.  463.  L.  R.  9  C.  P.  16. 
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within  a  reasonable  (a)  period  after  receipt  of  the  offer, 
and  either  the  offeror  acquiesces  in  the  acceptance  (6),  or 
the  offer  itself  was  accompanied  by  a  representation  that 
he  would  hold  himself  bound  as  soon  as  it  should  be 
accepted  (r),  or  the  nature  of  the  contracfl  shows  that  it 
would  be  unfair  towards  the  offeree  that  the  offeror  should 
not  be  thus  bound  (in  which  case  such  a  representation  is 
held  to  be  implied  (c)).  An  answer  posted  on  the  day  on 
which  the  offer  was  received  is  held  to  be  within  reasonable 
time,  though  it  be  not  sent  by  the  next  post  (d),  unless  the 
custom  of  the  place  or  other  circumstances  show  this 
period  to  be  unreasonable  (d).  Acquiescence  by  the  offeror 
will  be  presumed  unless  he  manifest  his  dissent  (as  by 
writing  again  to  suggest  other  terms  (e));  and  in  case  of  a 
mercantile  contracfl  of  a  simple  characfter,  it  is  held  to  be 
unfair  that  the  offeror  should  not  be  bound  by  the  accept- 
ance (/),  and  consequently  a  retracflion  of  the  offer,  made 
after  the  letter  accepting  it  has  been  posted,  is  too  late  (g), 
and  he  is  bound  though  he  never  received  the  letter  (A). 
In  contracfls  requiring  the  arrangement  of  numerous  details 
the  Courts  wisely  adopt  the  opposite  view  {i) ;  and  contratfls 
for  the  sale  of  land  (j)  are  held  (on  account  of  the  harsh- 
ness of  the  rules  of  law  towards  vendors)  to  fall  under  this 
dass.  An  Offeror  can  in  some  measure  protecfl  himself 
against  delay  by  stipulating  that  the  answer  must  be  sent 
by  return  of  post ;  but  such  a  stipulation  is  construed  as 

(d)  DuMhpY.Hiffgin3,lU.L.C.3Si;  L.    R.    4     Ex.    D.    216,    oyerrnling 

JL^tmtdf  ▼.  Lee,  3  Mer.  454-5.  British  ^r.  Co,  v.  Co/jon,  L.  R.  6  Ex. 

(6)  Kennedy  y.  Lee.  3  Mer.  455,  /  l-S*,  108.  As  this  point  excites  great  differ- 

Bmtaey  ▼.  Home-  Payne,  L.  R.  4  Ap.  317.  enco  of  opinion,  the  decision  will  prob- 

(r)  Said   BrogtUn  v.  Metropolitan  R.  ably  be  further  appealed  from. 

Co.,  L.  R.  2  Ap.  691.  (0   Hu»»ey  y.  Jfome- Payne,  L.  R.  4 

(d)  See  Dtudop  v.  UigginM,  1  H.  L.  Ap.  31 7, a  case  which  virtual I7  narrows 

C.381.  the  decision  in    Potter  y.  Sanders,    6 

(•)   Hussey  v.  Home- Payne,  L.  R.  4  Hare  1,    to   cases    in    which    morel/ 

Ap.317. '  the  price,  and  not  the  details  of  the 

(f)  Dunhp  y.  Higgins,  1  H.  L.  C.  381.  contract,  are  in  dispute. 

(^)  HmriMS  Case,  L.  R.  7  Ch.  587.  0")  Hussey  y.  Home-Payne. 

(A)  HoHSehoU  Fire  S^.  Co,  y.  Grant, 
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meaning  "by  the  post  next  after  my  letter  a<5lually  arrives," 

and  therefore  does  not  protetfl  him  if  his  letter  be  delayed 

in  transmission  (a). 

Wheal  part  of         The  render  of  part  of  the  consideration  for  an  oflfer 

already  which  was  made  on  the  condition  that  the  whole  should  be . 

rendered.  rendered  seems  to  create  an  exception  to  this  rule,  and  to 

prevent  the  plaintiff  from  retracfling  till  the  whole  be  ren- 
dered, after  which,  of  course,  there  is  no  room  for  the 
application  of  the  rule  {b). 

When  Contract       And  when  a  Contracfl  is  voidable  only  it  may,  as  we  have 
Yoidahle.  .         . 

seen  (f),  bind  one  party  and  not  the  other:  but  in  this  case 

the  exception  is  generally  more  apparent  than  real,  for,  if 
the  invalidating  circumstance  be  Mistake  neither  party  is 
boimd ;  if  it  be  Fraud  or  the  like  the  guilty  party  is  aware 
of  it  and  might  inform  the  other,  and  if  he  did  so  any  sub- 
sequent adlion  on  it  would  confirm  it  and  bind  both ;  if  it 
be  Undue  Influence  there  has  not,  I  believe,  been  any 
decision  that  the  party  who  is  not  bound  can  (before  he 
is  in  a  position  to  confirm  the  transacflion)  sue  for  a  part  of 
the  consideration  still  impaid ;  if  it  be  Insanity,  it  would  be 
impossible  for  the  Lunatic  to  sue  until  he  has  recovered 
his  sanity  and  so  become  able  to  confirm  it :  I  conclude 
therefore  that  a  contra(5l  or  disposition  made  for  valuable 
consideration  can  scarcely  ever  be  binding  on  one  party 
imtil  something  occurs  to  make  it  binding  on  both,  unless 
Infancy  be  the  invalidating  circumstance.  An  Infant  may 
indeed,  while  still  under  age,  recover  damages  {d)  for  breach 
of  a  voidable  contra(5l  made  by  him,  but  he  cannot  enforce 
it  specifically  (e). 
When  Contract       We  shall  hereafter  (/)  see  that  writing  signed  by  the 

(to  the  yalidity 

niLtnrtk  u  M  AdoMt  Y.  IMtB,  1  6.  &  A.  681.  there  to  be  rendered  onght  to  have 

«!rS-LrL^  K..  (*)  ShadwtU  V.  ShadweU,  9  C.  B.  N.  been  defined. 

W^S.i^  Ivi  S.  159;  Said  Greai  Northern  R.  Co,  v.  (c)  Ante  Ch.  XIL 

AnTrJuf^^^nl 4  WUkom,  L.  R.  9  C.  P.  16;  but  I  cannot  (rf)  Bruce  v.  Wandek,  6  Tan.  1 17. 

onepany  oniy.  ^^^^^.5,^  a^^y,  HnUe,  17  C.  B.  711  («)  Flighi  v.  Boiland,  4  Ruse.  298. 

with  this  principle  unless  it  be  sup-        (/)  Post,  Chapter  on   Formalities 
ported  on  the  ground  that  the  period    for  evidencing  a  Contract,  &c 
during  which  ^  future  fervices  were 
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"party  (i)  to  be  charged"  is  necessary  to  the  validity  of 
certain  contracfls.  In  such  a  case,  Signature  by  one  party 
only  would  obviously  not  entitle  him  to  maintain  an  a(5lion 
against  the  party  who  has  not  signed,  and  therefore  if  the 
do<5lrine  under  consideration  were  stridlly  applied  would  not 
entitle  that  party  to  maintain  an  acftion  against  the  former ; 
.but  it  is  nevertheless  held  so  to  entitle  him  whether  the 
adlion  be  to  recover  damages  (a)  or  to  enforce  the  contracfl 
specifically  (b),  unless  the  party  who  signed  has  required 
the  other  to  sign  within  a  reasonable  time  on  pain  of  avoid- 
ance of  the  contracfl,  and  he  has  neglecfled  to  do  so  (c). 

The  docflrine  just  discussed  is  termed  the  do(5lrine  of  Mutuality  of 
Mutuality;  and  I  will  therefore  here  advert  to  another  ^^^  ^' 
do<5lrine  (passing  by  the  same  name)  viz:  "that  the  Court 
does  not  grant  specific  performance  unless  it  can  give  full 
relief  to  both  parties"  (d):  It  was  on  this  ground  that  the 
rule  entitling  an  Infant  (even  while  he  continues  such)  to 
sue  on  a  voidable  contra(5l  was  held  not  to  extend  to  a  suit 
for  specific  performance  {e). 

Failure  of  Consideration  entitles  the  promisor  to  avoid   Failure  of 
the  contracfl  (/),  and  the  cessation  of  a  continuous  con-   ,^4  Cognate 
sideration  terminates  the  benefit  of  which  it  formed  the   J^trmes; 

(Continuous 

consideration  in  many  instances,  as,  formerly  an  Exchange   Considerationa, 
(g)  or   Partition  (g)  of  Lands,   and  even  now  a  Sale  of       '* 
Goods  while  still  undelivered  (h),   and  a   lease  of  lands 
which    are    afterwards    rendered    worthless    by    the  en- 
croachment of  the    sea  (/),    although  the  like   rule  has 

(i)  Ai  to  some  Contracts,  the  Statute  uses  the  expression  "parties  to  be 
duugod**  in  the  plural,  but  the  observations  in  the  text  apply  to  these  also  (j). 

im)Rmu9y.  Pkluley,  L.  R.  1  Ex.  34$.  (/)  Agra  4^.  Bk,  v.  Uighton,  L.  R. 
(*)  AsfM  y.  SladM,  7  Vez.  275;  Said  2  Kx.  56;  Benjamin  on  Sales  (2nd  Ed.) 
(in  J9oy«  ▼.  Agertt,  6  Madd.  323 ;  and  in     33 1-2.  [s.  4. 


Wantr  ▼.  WiUmgton,  3  Drew.  523)  to  (g)  Abolished  by  8  &  9  Vic,  o.  106, 

be  settled.  (h )  See  Grars  v.  Richardmm,  L.  R.  3 

(c)    Sud    Wamer  y.    WWington,    3  Ap.  319;  Ogg  y.  Skuter,  L.  R.  1  C.  P. 

Drew.  531126.  D.  47. 

(tf)  Bhekett  y.  BaUs,  L.  R.  I  Ch.  124 ;  (i)  1  Ro.  Ab.  236. 

Aidtrkg  y.  DtMon,  1  S.  &  St.  612.  0)  ^^*^  ▼•  Ahuworth,  1  H.  &  C.  87. 

(•)  FBgkt  y.  BoUmid,  4  Russ.  298. 
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not  been  extended  to  the  destru(5lionof  buildings  upon  the 
land,  even  when  they  constitute  the  most  valuable  part  of 
the  thing  demised  (a).  On  similar  principles  depend  the 
do(5lrine  that  such  a  work  or  service  as  from  its  nature  can 
only  be  carried  out  so  long  as  certain  conditions  continue 
is  conditional  on  their  continuance  (b),  and  the  dodlrine 
that  on  the  Bankruptcy  or  Death  of  a  master  his  apprentice 
might  recover  in  equity  a  proportion  of  the  premium  (c), 
and  the  do(5lrine  respecfling  Fees  Conditional  explained  in  a 
former  chapter  (i),  and  the  do(5lrine  of  equitable  liens  which 
I  reserve  to  a  later  one.  The  failure  by  evi(ftion  or  other- 
wise of  an  estate  in  a  tenement  does  not  entitle  the 
purchaser  to  recover  back,  on  the  ground  of  failure  of 
consideration,  the  purchase  money  from  the  vendor  (jt). 

Amongst  the  circumstances  necessary  to  entitle  a  prom- 
isee to  enforce  the  contracfl  specifically,  there  is  one  so 
nearly  akin  to  consideration  that  I  propose  to  discuss  it  in 
this  chapter — I  mean  the  existence  of  circumstances 
shewing  that  specific  performance  is  necessary  to  the  accom- 
plishment of  his  purpose  (/).  Money  is  generally  sufficient 
to  compensate  a  party  for  the  breach  of  a  mercantile 
contra(fl:  or  a  contradl  for  the  sale  of  personal  chattels,  and 
consequently  such  contracfls  cannot  be  in  general  specifi- 
(Sale  of  Land),   cally  enforced ;  but  when  a  man  agrees  to  purchase  Land 

&c.  there  is  generally  something  in  that  particular  piece  of 
land  which  suits  him  better  than  another;  and  when  a 
man  agrees  to  sell  land  he  is  generally  anxious  to  get  rid  of 
the  burthens  attaching  to  its  possession,  and  to  receive  not 
merely  a  compensation  for  the  loss  which  he  may  sufifer 
but  the  full  sum  for  which  he  agreed  to  sell.  Consequently 
in  agreements  to  sell  or  buy  any  interest  in  a  tenement 

(a)  2  Ld.  Ray.  1477,  2  Saand.  422;     S78-9;  Hirst  y.  ToUon,  2  Macn.  &  G. 


Conditions  of 
specific 
performance. 
Preiimn 
Afltcthnis  (or 
ineflSciencj  of 
pecuniary 
damages). 


Bafjour  V.  Weston,  1  T.  R.  310;  Iron  v. 
Gorton,  5  King.  N.  C.  501. 

(6)  BooMi  V.  Firth,  L.  R.  4  C.  P.  1 ; 
Bowell  V.  Coupland,  L.  R.  9  Q.  B.  462. 

Cc)  Story  E4.  Jur.  (2nd  Ed.),  88-9, 


134;  disapproved  and  not  followed  at 
law  Whintup  v.  HugkeM,  L.  R.  6  C.  P.  78. 

(cf)  Ante  p.  48-9. 

(f)  Ciarey.  Lamb,  L.  R  10  C.  P.  334. 

(/)  Adderlty  y.Dixon,  1  S.&  St.  6ia 
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the  requirement  in  question  is  held  to  be  fulfilled  (a) ;  and   (Mortgago> 
so  it  is  in  case  of  an  agreement  to  give  a  mortgage  where 
the  money  has  been  paid  and  the  borrower  is  not  prepared 
to  pay  it  off  (b);  or  an  agreement  to  sell  a  personal  chattel  (Unique 
having  a  value  individual  to  itself  (^)  (and  a  ship  falls  under   cl^ttcl). 
this  corollary,  for  though  formerly  specific  performance  of 
an  unregistered  agreement  to  deal  with  a  ship  was  pre- 
vented by  express  legislation  {d)  this  is  so  no  longer  (e) ) ;   (Patent). 
or  an  agreement  to  sell  a  patent  right  (/);  or  an  agreement   (Shares, 
to  sell  shares  in  a  particular  Company,  because  it  may  not 
be  pradlicable  to  obtain  other  shares  of  a  similar  kind  in 
the  market  (g);  much  more  an  agreement  to  accept  shares 
when   originally  issued  (h).     But   an   agreement  for   the   unlcw  readily 
tnuisfer  of  such  stock  or  shares  as  are  certain  to  be  readily  the  market). 
obtainable  in  the  market  is  not  specifically  enforcible  (i) 
unless  (it  seems)  some  burthen  or  liability  attaches  to  them 

U)- 

Again,  the  absence  of  any  standard  by  which  damages    ^^  standard 

for  assessiug 

could  (until  long  after  the  first  breach)  be  assessed  fulfils  Damages. 
this  requirement,  and  so  renders  the  contradl  specifically 
enforcible  (A).  In  considering  the  cases  cited  in  the  notes 
it  must  be  remembered  that  whatever  contra(5l  can  be 
enforced  specifically  at  the  suit  of  one  party  can  be  also  at 
that  of  the  other  (/). 

(«)  Baii  Y.  Warrtm,   9   Yez.  608;  proved  Cheah  v.  Kenward,  3  D.  G.J. 

y.  YiMmg.  2  S.  &  L.  553.  30,  Sham  v.  Pither,  5  D.  G.  M.  G.  596. 

!h)BtrmaMY. Hodges,  L.R.16Eq.l8.  (A)  Sew  Brunswick  ^e,  Co  y.  Mmg^ 

[t)  Tkom  y.  CommuMioner  of  P.  W,,  geridge,  4  Drew.  686. 

a»  Bea.  490;  Puug  y.  Pueeg,  I  Yem.  (0  Cuddee  y.  Rutler,  1  W.  T.  L.  C, 

t7Sk  ^>proyed  Faleke  y.  Gray,  4  Drew.  (4th  Ed.),  786. 

ftSl;  Addirltgv.  Disom,  1  S.  &  St.  607.  (j)  See  Cheah  y.  Kemward,  3  D.  G. 

(4)  Lwerpool  Borough  Bh.  y.  Tum§r,  J.  27. 

S  D.  G.  F.  J.  502.  (*)  BaU  y.  Cogge,  1  B.  P.  C  140; 

(<)  Jsmam  y.  Liffkn,  \  Giif.75.  Adderley  y.  Dixon,  1  S.  &  St  611-12. 

(/;  Cogeni  y.  Gibson,  33  Bea.  557.  (0  Ante  p.  149  (<0  (0* 

Or)  Dmaifl  Y.AIbrecht,  12  Sim.  199, 


s 
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CHAPTER  XVII. 

WHO   MAY  SUB  ON  A  CONTRACT  AS  DERIVING  TITLE  TO   IT 

UNDER  THE  PROMISEE. 


Promisee  Injury  of  a  personal,  as  distinguished  from  a  pecuniary, 

chara(5ler,  resulting  from  the  breach  of  a  promise,  entitles 
only  the  promisee  himself  during  his  life,  not  his  represen- 
tatives after  his  death,  to  sue  for  the  breach  (a). 

Ejtecnton,  &c.       Injury  of  a   pecuniary  chara<5ler  (i),  or  injury  to   his 

personal  estate  (r),  entitles  not  only  the  promisee  himself, 
but  his  executors  or  administrators  {d)  after  his  death,  to 
recover  damages,  (which  when  recovered  will  of  course  be 
part  of  his  personal  estate) ;  while  the  beneficial  tendency 
to  his  personal  estate  of  performance  of  the  contradl  entitles 
them  to  either  recover  damages  for  breach  of  it,  or,  (in  cases 
in  which  he  himself  might  have  done  so,)  to  specifically 
enforce  it  (e).  An  injury  resulting  in  his  lifetime,  even  to 
his  inheritable  estate,  entitles  his  executors  &c.,  not  his 
heir,  to  recover  damages ;  because  what  was  vested  in  him 
at  his  death  was  a  right  to  pecuniary  damages,  and  this,  of 
course,  goes  to  the  executors ;  and  accordingly,  the  breach 
of  a  contradl  not  under  seal  to  pay  to  the  purchaser  of  an 
inheritance  the  expenses  which  he  has  had  to  incur  in 
consequence  of  the  sale  going  off  through  a  defedl  in  the. 
vendor's  title  entitles  his  executors  &c.,  not  his  heir,  to 
sue  (/).  So  a  promise  to  purchase  an  inheritance  may  be 
enforced  by  the  executor,  not  by  the  heir,  of  the  vendor, 
because  the    purchase    money  is    part  of   the  personal 

(a)  Ckamberlam  y.  WUkmmm,  2  M.  &        (i)  31  Ed.  m,  c.  1,  8.  U. 

S.  408.  («)  Sh^^h§ardY.  Wtdktr,  L.R.  20  Eq. 

(b)  Bradihaw  y,  Lamaukvrt  JR.  Co.,    659. 

L.  R.  10  C.  P.  189.  (f)  Ormt  y.  Broii^iUcM,  10  Bing.  531. 

(c)  1  Saand.216anCl). 
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estate  (a);  but  the  executor,  to  obtain  the  legal  estate, 
must  make  the  heir  or  other  holder  of  it  a  defendant. 

Injury  to  the  promisee's  inheritable  estate,  resulting  Heir. 
after  his  death,  from  the  breach  (either  before  {b)  or  after  it) 
of  the  promise,  entitles  his  heir  to  recover  damages,  if  the 
promise  was  made  by  deed  (c),  and  in  language  showing 
that  it  was  intended  to  continue  in  force  after  the  death  (as 
when  it  is  expressed  to  be  with  him  and  his  heirs  or  with 
him  and  his  executors  (d)).  This  includes  a  covenant  with 
him  and  his  heirs  to  convey  lands  to  him  and  them  («)• 
And  the  beneficial  tendency  of  performance  to  the  inheri- 
tance entitles  alike  the  heir  and  devisee  to  specifically 
enforce  (/)  the  promise  as  fully  as  the  promisee  (g)  himself 
might  have  done,  even  though  it  be  not  (g)  made  by  deed 
(^),  nor  expressed  to  be  made  with  the  heirs  (g).  A 
promise  to  sell  an  inheritance  falls  (g)  under  this  head. 
The  heir  of  the  purchaser  is  entitled  to  specifically  enforce 
the  contradl,  even  though  the  purchaser  himself  had  not 
accepted  the  title  (A),  and  though  at  the  purchaser's  death 
there  were  estates  outstanding  (h) ;  but  only  if  the  vendor 
was  then  entitled,  or  could  (by  payment  of  money  or  doing 
some  other  a(5l  in  his  power)  have  entitled  himself  (*),  to 
require  the  holders  of  outstanding  estates  to  convey  them 
(i);  and  only  if  the  title  was  then  in  other  respe(5ls  perfe(5l 
(/).  Under  such  circumstances  the  heir  or  devisee  ought« 
on  principle,  to  have  the  same  right  to  make  the  executor 
pay  the  purchase  money  out  of  the  personal  estate,  as  the 
executor  would  to  make  the  heir  convey  the  hereditaments, 
and  by  judiciary  law  he  had  this  right  (A),  but  it  has  been 
taken  away  by  statute  (/ ). 

(a)  BodM  y.  PugK  33  Bea.  489.  (A) OanuttY.  Adorn,  28  Bea. 333,337. 

(ft)  /oMt  y.  King,  4  M.  &  S.  188.  (t)  Brown  y.  Monck,  10  Yez.  597. 


!; 


e)  2  Saand.  l8lo.  n  (c).  (j)  OameU  y.  Acton,  28  Bea.  338-9. 

\/)  Lomgker  y.  WilHams,  2  Ley.  92.  (k)  Harding  y.  Bardiug,  L.  K.  13  Eq. 


(e)  Wciton  y.  Cook,  1  And.  53.  493. 

(f)  Cooper  y.  Jarman,  L.  R.  3  Eq.  98.         (0  30  &  31  Yic,  0.  69 ;  40  &  41  Vie. , 
(^)  GarmU  y.  Acton,  28  Bea.  333.        c  34. 

m 
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Assign. 

1.    By  NoTa- 

tion. 


S.   By  A8ugn« 
meat  without 
KoYStion. 


Howfiur 
subject  to 
ootinter  claims. 
In  general. 


If  contract 
specifically 
enforcible  and 
assignee 
seeking  to 
enforce  it. 


A  Novation,  (that  is  a  new  agreement  by  the  promisor 
with  a  third  person,  that,  in  consideration  of  the  latter 
procuring  the  extinguishment  of  the  original  promise,  the 
former  shall  be  boimd  to  him  as  he  previously  was  to  the 
original  promisee),  is,  (when  the  original  promisee 
concurs  so  as  to  extinguish  the  original  promise),  an 
effedlual  transfer  of  the  promise  (a). 

A  mer$  Assignment  of  the  promise,  (without  the  con- 
currence of  the  original  promisor),  entitles  the  assignee  to 
the  same  damages  as  the  original  promisee  (b),  if  it  be 
made. in  the  manner  prescribed  by  law  (b),  and  followed 
by  notice  to  the  promisor  (b)  or  his  representatives  (i). 
But  such  an  assignment  is  subje<5l  to  all  counter-claims 
which,  if  the  assignment  had  not  been  made,  would  have 
been  valid  against  the  assignor,  so  far  as  they  arose  from 
transa(5lions  occurring  before  {c)  the  notice  whether  before 
or  after  the  assignment  (i),  unless  either  the  party  liable  be 
precluded  from  setting  them  up,  (and  if  the  contra(5l  be  a 
bond  from  a  Company,  slight  circumstances  are  sufficient 
thus  to  preclude  him  («)),  or  the  terms  of  the  contra(5l  show 
that  it  was  meant  to  be  assignable  free  from  such  counter- 
claims (/).  But  a  mere  assignment  of  a  specifically  enforcible 
contradl  entitles  the  assignee,  (after  notifying  (g)  the 
promisor,)  to  enforce  it  (h)  without  (it  would  seem)  being 
liable  to  any  counterclaim  arising  from  transa(5lions  between 


(i)  If  there  are  conflicting  claims,  the  party  liable  may  pay  the  amount 
recoverable  into  Court  under  the  Trustee  Relief  Act,  (t)  unless  the  assignment 
was  made  before  the  coming  into  operation  of  the  Judicature  Act  (j), 

(a)  Faklk  y.  D§nion,  8  B.  &  C.  395.  Poohy,  3  D.  6.  J.  394. 

(&)  36  &  37  Vic,  c.  66,  s.  40  (6).  (•)  Brunton't  Cate,  U  R.  19  Eq.  302; 

(c)  WaUom  y.  Mid  Wales  Ry.  Co.,  L.  Exp.  Universal  L.  A.  Co.,  L.  R.  10  Eq. 
R.  2  0.  P.  593.  458. 

(d)  Briee  V.  Bamusier,  L.  R,  S  CI  K  (J)  See  below  p.  156  n(/);  Re 
D.  569  (where  the  Lords  Justices  dif-  Agra  ^e.  Bk.  exp.  Asiatic  Bg.  Co.^  L.  R. 
fered  as  to  whether  the  payment  which  2  Ch.  391. 

was  pleaded  as  a  defence  was  made  (jf)  Shau  v.  Foster,  L.R.5  H.L.321. 

under  an  equity  arising  out  of  the  ori-  (A)  Said  Shaw  y.  Foster, 

ginal  transaction,  and  therefore  prior  (i)  36  &  37  Vic,  o.  66,  s.  40  (6). 

to  the  notice,  or  not);  Young  y.  Kitchen,  (j)  Matthew  y.  Ot.  Sorthem  A,  Co,, 

L.  R.  3  Ex.  D.  127;   Athtnenm  4rc.  y.  L.  R.  9  C.  D.  80. 
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the  promisor  and  promisee  since  the  date  of  the  assign- 
ment, even  though  they  have  arisen  from  transa(5lions 
occurring  before  the  notice,  because  the  assignee  of  a 
specifically  enforcible  contradl  is,  as  against  the  original 
contra(5ling  parties  and  those  deriving  under  them  (a), 
treated  as  assignee  of  the  property  itself  (b),  and  may  there- 
fore (as  against  any  counterclaims  arising  since  his  assign- 
ment) take  advantage  of  the  nile  qui  prior  est  tempore  potior 
$si  in  jure. 

But  it  is  only  as  against  the  original  contra(5ling  parties   when  entitled 
and  those  deriving  under  them  that  a  contra(5l  transfers  the  ^  ^"*?^ 
property.     One  consequence  of  this  is  that  an  assignee  of  promisor 
a  contra(5l   cannot   before  obtaining  his   conveyance   (r),   when  merely 

(though  he  may  afterwards  (d),)  set  aside  a  disposition  or   thro'^;!!  the 
.  .  ,  promwoewho 

charge,  which,  before  the  date  of  his  contra(5l,  had  been  made  the 
obtained  by  fraud  or  unfair  dealing  from  his  vendor.  **"P«nen 
Another  is  that  persons  who  claim  in  derogation  of  the 
vendor's  estate  are  not  proper  parties  to  a  specific-perform- 
ance a<5lion  by  a  purchaser,  but  their  claims  must  be  inves- 
tigated on  the  reference  as  to  title  (e).  This  latter  suggests 
a  question  which  is  often  important  as  regards  the  paying 
oflF  of  mortgages.  If  A  contracts  to  sell  an  estate  to  B  but 
continues  entitled  to  his  lien  for  unpaid  purchase  money, 
or  if  A  obtains  a  mortgage  from  B,  and  if  (in  either  case) 
B  afterwards  deals  with  the  estate  in  favor  of  C,  can  C 
enforce  his  rights  against  A,  or  can  he  merely,  in  B's  name, 
pay  oflF  A,  and  then  proceed  against  B  and  require  him  to 
get  in  A*s  estate  by  calling  upon  A  for  a  conveyance  or  by 
taking  proceedings  against  A  for  specific  performance  or 
for  redemption?    The  cases  (/)  are  difficult  to  explain,  but 

(«)  Anl€  p.  76  (6).  Harry  v.  Davey,  L.  R.  2  C.  D.  721. 

(6)  Hobroydy.  MarahaU,  10  H.  L.  C.  ff)  Dyer  v.  Pmlienty,  Barnadbton 

191 ;  SeUm  v.  SlatU,  2  W.  T.  L.  C.  (4th  Ch.  160;  Taaker  v.  SmaU,  3  M.  &  Cr. 

Ed.)  513.  63;  Pearce  v.  MorrU,  L.  R.  5  Ch.  227; 

(c)  De  Hogktony,  Money,  L.  R.  2  Ch.  dictum  in  Aberaman  I.  Co,  v.  Wickene, 

164,  where  however  there  was  a  fur-  L.  R.  4  Ch.  101 ;  Fenwick  v.  Bmlman,  L. 

iher  corroborative  circumstance.  [337.  R.  9  Eq.  165;  Harry  v.  Davey,  L.  R.  2 

(4)  Dirkenaom  v.  Burrell,  L.  R.  1  Eq.  C.  D.  721 ;  and  especially  Shaw  y.  Fof- 

(«)  Tatkar  v.  SmaU,  3  M.  &  Cr.  63;  Ur,  L.  R.  5  U.  L.  321. 
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3.    By  Nm- 
tiation  of  Bill, 
Note,  Scrip, 
Deboitnre,  &c. 


Is  not  subject 
to  counter 
claims* 


I  think  that  when  B  has  assigned  the  benefit  of  his  contra(5l 
to  C  per  verba  de  prasenti,  (or,  what  is  the  same  thing,  has 
purported,  in  making  his  sub-contradl  with  C,  to  adl  as 
A's  agent,  stipulating  that  A  shall  convey  (a)),  C,  (after 
notifying  these  facfls  to  A),  will  be  considered  as  standing 
in  B's  place,  and  so  be  entitled  to  proceed  dire(5lly  against 
A ;  but  that  when  B  has  merely  contracted  with  C  per  verba 
de  futuro,  then,  as  A  is  not  in  privity  with  this  contra<5l,  C 
will  be  restri(5led  to  his  remedy  against  B,  especially  if 
some  condition  (such  as  proof  of  the  sufficiency  of  the  title) 
is  yet  to  be  fulfilled  before  C  can  be  held  bound. 

The  indorsee  of  a  Bill  of  Exchange  {b)  or  promissory 
note  (c),  or  of  such  scrip  as,  by  the  custom  of  the  stock 
market,  can  pass  by  indorsement  (^),  and  the  assignee 
(though  only  under  an  oral  disposition)  of  securities  which 
pass  by  delivery  (rf),  and  the  assignee  of  any  chose  in  a(5lion 
the  purpose  of  which  could  not  be  answered  unless  it  were 
assignable  free  from  the  counterclaims  of  the  party  liable 
{e)  (i),  is  entitled  to  still  greater  privileges,  for  he  is 
regarded  as  not  merely  an  assignee  of  the  right  of  a(5lion, 
but  a  transferee  of  the  legal  estate  therein,  and  is  conse- 
quently free  from  all  counter-claims  of  which  he,  when 
purchasing,  had  no  notice,  even  though  they  may  have 
arisen  before  the  date  of  the  transfer  to  him. 


(i)  In  the  case  referred  to  the  assignee  is  not  in  name,  bnt  yet  is  practically, 
asugnee  of  the  legal  estate.  In  other  words,  such  a  contract  is  negotiable.  Only 
^e  counter-claims  of  the  party  liable  came  in  question  in  the  case  cited  («) 
but  the  reasons  given  for  the  decision  would  entitle  a  purchaser  without  notice 
to  priority  oyer  the  rights  of  intermediate  holders  also. 

(a)l>yery.Pii/lMey,  Bamad.Ch.  160.  (<f)  Qoodncm  y.  RobarU,  L.  R.  I  Ap. 

lb)  Calhw  v.  Lamrtnet,  3  M.  &  S.  95 ;  476. 

BeydoH  y.  Thomnm,  1  A.  &  E.  210.  (•)  Re  Agra  ^e.  Bk,  exp.  Atiatk  B$, 

(e)  3  &  4  Ann. c  8;  9  Geo.  iy.,o.24.  Co.  L  R.  2  Ch.  391. 
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CHAPTER  XVIII. 

WHO   MAY   SUE   ON   A  CONTRACT  AS   DERIVING  TITLE   TO   AN 
ESTATE  TO  WHICH    IT   IS   INCIDENT. 


A  disposition  of  the  legal  estate  in  property  to  which  the   Transferee  of 

est&te  with 

performance  of  an  existing  promise  would  be  beneficial  {a)  which  a 

entitles  the  disponee  to  recover  damages  for  breach  of  it,  «run8"  may 

whether  such  breach  occur  before  (b)  or  after  such  disposi-  recover  Dam- 

tion,  and  whether  the  promise  was,  (on  the  occasion  of  a  of  it. 

Lease  of  the  premises  to  which  it  is  beneficial)  made  by  the   ^^®**  ^®     , 

■^  ^  "^  ohtains  Leg;al 

lessee  with  the  lessor  (c)  or  by  the  lessor  with  the  lessee  (i).  Estate. 
or  was,  (on  a  grant  of  a  terminable  (^),  or  no  doubt  a 
perpetual,  Profit  or  Easement  out  of  such  property)  made 
by  the  grantee  with  the  grantor  (^),  or,  (on  the  grant  of  such 
property  being  itself  a  Profit  or  Easement,)  by  the  grantor 
with  the  grantee  (/),  or  was,  (on  a  Disposition  by  one  of 
his  whole  estate  in  the  property  to  which  it  is  beneficial,) 
entered  into  by  him  with  the  disponee  (g)  (whether  the 
interest  so  disposed  of  was  leasehold  (h)  or  not);  and  it 
passes  equally  to  the  disponee  of  part  (i)  as  to  the  disponee 
of  the  whole  of  the  property,  and  to  a  disponee  of  a  share 
as  to  a  disponee  of  the  entirety  (J),  and  equally  (save  as 
belo"^  stated  (k))  to  a  Lessee  (/)  as  to  a  disponee  of  the 


(m)  As  to  what  is  so  deenud  see 
TktmatY.  Ha^ward,  L.  R.  4  Ex.  311; 
&fCtrlf  T.  SampMm,_  6  Bing.  644 ;  and 
that  a  right  of  preemption  is  not,  Co/ilv- 
tmv.littUom,  6  Tao.  224;  helowp.  159 
n(*). 

(6)  At  least  in  case  of  a  covenant  by 
the  lessee  with  the  lessor,  Glover  v. 
C9p§,  4  Mod.  81. 

(r)  32  H.  VIII,  c.  34;  Twynam  y. 
Pidtard,  2  B.  &  Aid.  105. 

(<f)/oifr<2at}iy.  irti:son.4  B.&  Ald.266. 

(«)  Hooptr  v.  Clark,  L.  R.  2  Q.  B.  200. 

(f)  Implied  Hoo^  y.  CUarkf  L.  R.  2 
Q.  B.  200. 


(g)  Middhmore  y.  GeodaU,  Cro.  Car.  503. 

(A)  LemM  y.  CampbtU,  3  B.  &  Aid.  392. 

CO  Tw^nam  y.  Pkkard,  2  B.  &  Aid. 
105. 

0)  Sw^^aon  y.  ChnfUm,  4  Bing.N.  C. 
780-1. 

(ib)  Below  p.  158  d(i). 

(/)  Decided  m  Ttaie  v.  Owlmg,  L.  J. 
48  Ch.  397  as  to  specific  performance, 
hnt  on  the  ground  that  the  same 
would  hold  in  an  action  for  damages. 
The  fact  that  the  coyenant  was  ex- 
pressly made  with  "assigns"  was 
somewhat  relied  on  but  does  not  seem 
essential. 
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whole  of  the  disponor*s  estate,  and  whether  the  disposition 
with  which  it  passes  be  Testamentary  {a)  or  not,  and  it 
passes  equally  on  a  transfer  of  a  legal  estate  by  a(5l  of  law  {b) 
as  on  a  Disposition  of  it,  though,  as  we  shall  see,  it  must 
have  been  originally  entered  into  on  a  disposition.  But  it  is 
essential  that  the  property  to  be  benefitted  be  a  tenement, 
(or  in  case  of  a  stipulation  contained  in  a  bill  of  lading  the 
cargo  which  is  the  subjecfl  thereof  (i)),  and  (as  regards  a 
tenement)  that  the  promise  have  been  made  by  deed  (e), 
and  made  on  a  Disposition  of  the  Legal  estate  from  the 
covenantor  to  the  covenantee  (/)  or  from  the  covenantee 
to  the  covenantor  and  not  merely  on  a  disposition  by  the 
covenantee's  mortgagee  {g),  nor  on  a  disposition  by  one  of 
the  parties  to  a  third  person  to  the  use  of  the  other  {h)  because 
the  transfer  of  the  Legal  estate  is  under  such  a  disposition 
effecfled  by  the  ac5l  of  the  Law  («).  And  the  benefit  of  the 
covenant  will  not  pass  to  a  sub-lessee  (i)  as  against  the 
original  lessor ;  and  I  apprehend  that  all  the  circumstances 
which  are  necessary  to  transfer  the  right  to  specifically 
enforce  a  covenant  are  a  fortiori  necessary  to  transfer  the 
right  to  recover  damages  for  breach  of  it. 
When  he  A  disposition  of  a  mere  Beneficial  interest  in  the  premises 

heneficial  would,  I  apprehend,  entitle  the  disponee  to  sue,  (either  in 

estate.  j^jg  Q^^ji  Qj.  jjjg  disponor's  name,)   in  the  same  cases  in 

After  prema-      which  the  latter  would  be  entitled  so  to  do  (/). 

tare  t«raama-         'pj^g  termination  of  the  estate  or  interest  to  which  the 
tion  of  the 

eatote.  covenant  is  incident  (occuring  by  surrender  or  otherwise 

(i)  That  is  if  the  sub-lessor  reserve  an  intermediate  reversion:  bat  if  he 
demise  the  whoh  of  his  interest,  (though  he  reserve  a  rent  and  covenante),  iba 
benefit  (like  the  burthen)  of  his  covenants  will  pass  te  his  demisee  (k), 

(a)  Vyvyan  v.  Arthur,  1  B.  &  C.  4 10.  Bing.  N.  0.  412. 

lb)  Density  v.  Custanc^,  4  T.  R.  75;  (g)  Webb  v.  RusmU,  8  T.  R.  393; 

and  as  to  Conditions,  Co.  Litt  2l5a-b.  Stokes  v.  RusseU,  3  T.  R.  678. 

(c) MiinesY.  Branch,  5  Mau. &  S.  4 1 1.  (h)  Mibiesv.  Brtmeh,  5  Mau. &  S.41 1 . 

(«f)  18  &  19  Vic ,  0.  1 11.  (i)  27  H.  VIII.  o.  10. 

(«)  See  Standm  v.  Christmas,  10  Q.  (j)  Accordingly  RiddeUy.  RiddeU^  7 

B. 136.  Sim. 529. 

(/)  As  in  KingdoH  v.  NottU,  4  Mau.  (Jb)  Beardman  v.  Wilson,  L.  R.  4  C.  P. 

&  S.  53.     See  Whitton  v.  Peacock^  2  57;  Palmer  v.  Edwards,  1  Doogl.  87n. 
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independently  of  the  terms  of  its  creation)  does  not  prevent 
subsequent  breaches  being  sued  upon  by  the  owner  of  the 
next-following  estate  or  interest  (a). 

A  disposition  of  property  to  which  the  performance  of  an    Transferee  of 
existing  promise    would    be    beneficial    (b)    entitles    the  rCoveMntU 
disponee  to  specifically  enfore  it  as  fully  as  his  disponor  in^dent  may 
might  have  done,  even  though  the  circumstances  techni-   gpecifioally. 
cally  necessary  to  entitle  him  to  recover    damages  be   ^®°"*^y- 
absent,   and  I  apprehend  that  circumstances  which  are 
insufficent  to  disentitle  him  to  recover  damages  must  a 
fariian  be  insufficient  to  disentitle  him  to  enforce  specifi- 
cally (c).    And  he  is  equally  entitled  though  the  promise 
was  contained  not  in  the  conveyance  itself,  but  in  a  prelim- 
inary deed  by  which  the  vendor  covenanted  to  convey  (d)^ 
and  was  intended  to  benefit,  not  the  property  in  its  existing 
state,  but  a  building  intended  to  be  ere(5led  on  it  (e),  and 
though  the  performance  of  the  promise  involved  the  doing 
<rf  an   a<5l  on  the  promissee's  land  (/),  and  though  no 
substantial  damage  arose  from  the  breach  (^),  and  though 
the  promisee  has  omitted  to  objedl  to  previous  breaches  of 
an  iinimportant  chara(5ler  (^),  and  though  the  promise  was 
entered  into  on  a  disposition  of  the  beneficial  estate  only 
(f),  and  though  the  person  who  is  enforcing  it  has  the 
beneficial  estate  only  (as  when  the  legal  is  in  his  mortgagee 
(i)),    and    though   the    plaintiff   be  sub-lessee    and    the 
promisor  be  head-lessor  of  the  dominant  tenement  (J).    But 
it  seems  to  be  essential  that  the  property  to  which  the 

r«)  S  ft  9  Vie.,  c  106,  8.  9.  (f)  Cooke  v.  ChUeoii,  L.  R.  S  C.  D. 

(b)  As  to  what  is  detnud  beneficial  699  /  6. 

lee  AmU  p.  157  n(a),  and  Cook  v.  ChU-  (g)  WuUm  y.  Mc.  Dermott,  L.  R.  2 

flstt,  L.  R.  3  C.  D.  695-7,  700-2;  that  Ch.  72;  Letch  v.  Sehwtder,  L.  R.  9  Ch. 

St  is  seoessaiy  it  should  be  beneficial,  463  j  Ld,  MmnerM  y.  Johuon,  L.  R.  1  0. 

hat  not  necessary  that  it  should  be  D.  680. 

ftated  to  be  ao,  Afe.  Lean  y.  Mc.  Kay,  (A)  Wesiem  y.  Me.  lUrwiolt, 

L.  R.  5  P.  C.  335.  (•)  Ftttrchugh  y.  MarshaU,  L.  R.  4 

(e)  JnU  p.  157-8.  Ex.  D.  37. 

Id)  Cok  y.  ^MM,  5  D.  G.  M.  G.  1.  0)  Accordingly  Ltteh  y.  Schwtdir, 

(<)  Cook»y,Ckilc9it,  L.R.3C.D.694.  L.  R.  9  Ch.  463. 
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observance  of  the  promise  is  beneficial  should  be  a  tene- 
ment, and  that  the  promise  should  have  been  entered  into 
on  some  sale  (or  other  disposition)  of  the  estate  (i),  made 
either  by  the  promisee  to  the  promisor  (a)  or  by  the 
promisor  to  the  promisee  (6),  and  it  is  essential  {c)  that 
either  the  promisor  should  have  intended  the  promisee  to 
understand  that  the  assigns  of  the  latter  were  to  have  the 
benefit  of  the  promise  (r),  or  that  the  latter  should  (when 
he  disposes  of  the  dominant  tenement  to  the  person  who 
afterwards  seeks  to  enforce  the  promise)  either  assign  the 
benefit  of  the  promise  also  to  him  (d),  or  contradl  with  him 
that  he  shall  have  the  benefit  of  it  {d) ;  and  it  is  not  quite 
clear  that  the  promisor's  intention  is  sufficient,  unless,  on 
the  subsequent  disposition,  the  promise  be  brought  to  the 
knowledge  of  the  disponee  («).  The  intention  of  the 
promisor,  however,  need  not  be  expressed,  but  will  be 
(AstoBoildiDe  i^ipU^d  from  circumstances,  and  in  particular  from  the 
Plots,  &c.)        circumstance  that  the  purchase  on  the  occasion  of  which 

the  promise  was  made  was  one  of  several  made  in  pursu- 
ance of  a  scheme,  the  carrying  out  of  which  was  meant  to 
be  ensured  by  them,  (as  for  example,  a  purchase  of  one  of 
several  building  lots  (/)) :  it  will  also,  no  doubt,  be  implied 
from  the  circumstance  that  the  covenant  was  entered  into 
with  the  covenantee  and  his  "assi^^ws,"  unless  the  covenant 
be  contained  in  a  lease  so  that  the  word  "assigns"  may  be 
understood  to  referring  to  the  assigns  of  the  reversion 
rather  than  to  those  of  the  neighbouring  land  (^),  but  even 

(i)  Qu,    Tbb  oiroamstiince  is  not  necessary-  to  the  incidence  of  the  burtkm 
of  specifically  performing  the  covenant  as  vre  shall  see  below. 

(a)  As  in  Fmrckmgh  y,  Marthan,  L.  this  Contract  appears  on  the  Convey- 

R.  4  Ex.  D.  37.  ance. 

(&)  As  in  Mc,  Lean  y.  Me,  Kay,  L.  («)  Master  y.  Hansard,  L.  R.  4  C.  D. 

R.  6  P.  C.  335.  722. 

(c)  RenaU  v.  ComHshaw,  L.  R.  9  C.  (f)  Cooke  v.  Chikott,  L.  R.  3  C  D. 

D.  125;  Masier  y.  Haneard,  L.  R.  4  G.  694;  said  Renals  y.  CowHihaw,  L.  R.  9 

D.718;  Keates  v.  Lyon,  L.  R. 4  Ch.  218.  C.  D.  129. 

(<l)  Said  (in  Renale  y.  ComHthaw,  L.  (y)  Masters  y.  Hansard,  L.  R.  4  C. 

R.  9  C.  D.  130)  to  be  sufficient  when  D.  718. 
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when  the  covenant  is  not  contained  in  a  lease  the  word 
"assigns"  will  not  be  understood  as  embracing  a  subsequent 
disponee  oipart  of  the  dominant  tenement  {a).  An  assign- 
ment of  the  covenant,  or  a  contracfl  to  give  the  benefit  of  it 
to  the  subsequent  purchaser,  may  also  be  implied  from 
circumstances,  and  in  particular  from  those  alluded  to  as 
sufficient  to  indicate  the  requisite  intention  on  the  part  of 
the  original  covenantor  (6).  But  it  is  doubtful  whether,  on 
a  sale  &c.  of  part^  even  an  express  assignment  of  the  cove- 
nant is  sufficient,  unless  an  intention  on  the  part  of  the 
original  covenantor  appears  by  the  conveyance  containing 
the  covenant  to  have  existed  when  he  entered  into  it  that 
a  disponee  of  part  (or  of  the  particular  part  in  question) 
should  have  the  benefit  of  it  {c).  However  the  covenantor 
will  become  bound  to  an  intending  purchaser  of  the  domi- 
nant tenement  (or  of  part  of  it)  by  representing  himself  to 
the  latter  as  bound,  and  thus  inducing  him  to  purchase  (d). 

On   the  other  hand,   a   contracfl  by  a  vendor  with  his    when  cove- 
purchaser  that  the  latter  shall  be  entitled  to  the  benefit  of  nantmadeafter 

he  became 
any  covenant  (beneficial  to  the  property  then  being  sold)   such  transferee 

which  the  vendor  may  afterwards  obtain  from  a  subsequent 
purchaser  of  other  property,  will,  as  soon  as  such  subse- 
quent covenant  is  obtained,  vest  the  benefical  interest  in  it 
in  such  previous  purchaser,  at  least  if  circumstances  exist 
showing  an  intention  to  that  efiecfl  on  the  part  of  the  subse- 
quent covenantor.  And  both  the  contracfl  by  the  vendor 
with  the  former  purchaser,  and  the  intention  by  the  subse- 
quent covenantor,  will  be  implied  from  the  circumstance  ^AstoBuildimt 
that  the  former  purchase  and  the  purchase  which  the  Plots,  &a) 
covenant  accompanied  were  two  of  several  made  in  pur- 
suance of  a  scheme,  the  carrying  out  of  which  was  meant 
to  be  ensured  by  the  covenant,  as  for  example,  a  purchase 
of  building  lots  {e). 

(a)  RemaU  v.  Cowtishaw,  L.  R.  9  C.  preted  io  Rmub  v.  CowUshaw,  L.  R.  9 
D.  126.  C.  D.  130. 

(b)  Ld,  Mannert  y.  John$(m,  L.  R.  1  {d)  Cook$  v.  ChileoU,  L.R.  3 CD. 703 
CD.  681 ;  sd.  Renab  v.  CowUskaw,  L.  («)  Western  v.  Me,  Dermott,  L.  R.  2 
B.  9  CD.  129.  Ch.  72;  saidilmafr  v.  CoiofifAoio,  L.  B. 

(c)  p.  Braxwell  L.  J.,  Master  y.  9  C  D.  129. 
Emtmd,  L.  Ri  4  C  D.  724,  as  inter- 
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Third  penon 
eannot  sue  on 
a  contract, 
though  made 
for  lu8  benefit. 


(Amount 
recoverable  for 
breach  of  it). 


CHAPTER  XIX. 

WHO  MAY  SUE  ON  A  CONTRACT  BY  WHICH  HE  WAS  INTENDED 
TO  BE  BENEFITED,  THOUGH  HE  BE  A  STRANGER  TO  IT. 


A  third  person  cannot,  in  general,  specifically  enforce  a 
contracfl.  Much  less  can  he  recover  damages  for  breach 
of  it  (a),  though  it  expressly  declare  that  he  may  sue  on  it 
(ft),  and  be  entered  into  for  his  benefit  (ft),  in  consideration 
of  his  marrying  the  daughter  of  the  promisor  (ft),  and 
though  he  himself  be  the  son  of  the  promisee  (ft) ;  \mless  it 
has  been  assigned  to  him  (in  which  case  he,  of  course, 
stands  in  the  same  position  as  any  other  assignee) ;  and  it 
may  be  that,  if  a  contradl  were  accompanied  by  the  formal- 
ities and  other  circumstances  prescribed  by  law  (c)  for  the 
assignment  of  a  chose  in  adlion  and  were  expressed  to  be 
made  for  the  benefit  of  the  person  in  question,  it  would  be 
treated  as  embodying  an  assignment  to  him. 

The  amount  of  damages  recoverable  for  breach  of  a 
promise  beneficial  only  to  a  third  person,  is  the  sxim  suffi« 
cient  to  compensate  for  the  injury  suffered  by  the  original 
promisee,  (that  is  nominal  damages  only  (i)),  unless  the 
circumstances  under  which  the  promise  was  originally 
made  entitled  the  third  person  to  require  the  promisee  to 
sue  on  his  behalf,  in  which  case  the  damages  suffered  by 
the  third  person  may  be  recovered  {e),  A  mere  assignment 
of  the  right  of  a(5lion  to  the  third  person  cannot,  on  prin- 
ciple, entitle  him  to  recover  the  damages  he  has  suffered, 
because  res  inter  alios  aCta  nihil  operaiur. 

(a)  Twtddky.AthmMtm^  I  B.&S.S93;  37  &  88  Vic,  c  83,  a.  2. 

EUyY.  PonlweJIre, Co,,  L. R.  1  Ex. D. 88.  id)  Wtsi  y.  Boughion,  L.  R.  4  C.  P. 

(6)  Tw$ddU  V.  Atkmsom.  D.  197. 

(e)  86  &  87  Ylc,  c.  66,  8.  25  (6);  (•)  Bobertmm  y.  Waii,  8  Ex.  299. 
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It  follows  from  the  first  of  the  above  principles  that  a    Third  penons 
Rescission  by  the  promisor  and  promisee  (a),  or  a  Release   i^uM^kc^ 
by  the  latter,  or  a  Bequest  (b)  by  him  to  the  former  of  all   ^J  ^  Partiot. 
his  property  (which  necessarily  includes  the  right  of  a<5lion 
in  question),  will  put  an  end  to  any  chance  which  the 
third  person  might  have  had  of  deriving  advantage  from 
the  promise,  unless  the  third  person  had  acquired  a  right 
to  require  the  promisee  to  enforce  it. 

It  is  a  question  whether  an  event  which  makes  rescis-    Third  person 
sion  impossible,   or  which   vests  the  right   to   concur  in   rJ^jS^ooSL 

rescinding  in  some  one  to  whom  the  performance  of  the  j>«ooiiie 

impoiiiblo* 
promise  is  immaterial,  (such  an  event  for  example  as  the 

death  of  the  promisee,)  will  not  vest  in  the  third  person  a 
right  to  specifically  enforce  the  promise.  That  it  has  this 
effedl  seems  to  me  to  be  affirmed  by  the  decision  of  the 
House  of  Lords,  in  a  case  {c)  in  which  T,  in  consideration 
of  his  intended  marriage  and  also  (though  perhaps  not 
expressly)  in  consideration  of  his  father  concurring  in  the 
articles,  covenanted  with  a  trustee,  that  he  (T)  would  pur- 
chase an  estate,  and  settle  it  on  trusts  for  himself  and  his 
intended  wife  and  issue,  and,  (these  failing,)  for  his  brother 
G,  (on  whose  behalf  their  father  was  presumed  to  have 
stipulated  that  T  should  be  not  merely  at  liberty  but  bound 
to  make  the  settlement).  G  was  not  privy  to  the  articles, 
yet  after  T's  death  he  was  held  entitled  to  enforce  them. 
The  only  corroborative  circumstance  was,  that  one  of  T's 
reasons  for  making  the  covenants  in  question  was  to  make 
amends  for  his  neglecfl  of  a  void  limitation  contained  in  a 
will  under  which  he  derived  some  property  subjecfl  to  the 
void  limitation,  but  this  circumstance  seems  immaterial. 
In  another  case  (d),  precisely  similar  except  that  both 
contra<5ling  parties  were  dead  and  that  the  corroborative 

(«)  BiB  y,  Oomm,  5  M.  &  Or.  250,  in  and  see  my  Essay  on  "  Marriage  Arti- 

which  case  the  rescission  wa«  implicit,  cles  and  Privity  of  Contract"  in  3  Law 

(b)  Coiyear  v.  C$.  Muagrov9,  2  Ko.  81.  Mag.  (4th  Series)  468  (August  1878> 
(e)  V€rmm  v.  Vernon,  1  B.  P.  C  267.        (d)  Osgood  v.  Strods,  2  P.  W.  245. 
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At  least  if  the 
pronuBor  was 
not  merely 
entitled,  but 
hoimd  to  the 
promisee,  to 
confer  the 
benefit  on  the 
third  person. 


And  certtunly 
if  the  Contract 
was  made  in 
oonsideration 
of  a  marriage 
to  settle 
property  on 
the  issue 
thereof  of 
whom  the 
third  person 
was  one. 


circumstance  above  referred  to  w^s  absent,  two  successive 
Chancellors  arrived  at  a  similar  conclusion.  If  the  fathers 
of  the  third  persons  had  not  been  parties  to  the  articles  in 
these  cases  no  presumption  that  anyone  was  stipulating  on 
their  behalf  could  have  been  raised,  and  therefore,  in  the 
absence  of  proof  that  someone  had  done  so,  the  contradl 
must  have  been  construed  as  meaning  that  the  promisor 
should  be  entitled  (not  that  he  should  be  bound)  to  insert  in 
the  proposed  settlement  the  limitations  in  favour  of  the 
third  person  (a).  In  a  recent  case,  in  which  a  contracft  by 
a  woman  (in  consideration  of  her  second  marriage)  to 
settle  property  for  her  own  separate  use  for  life  and  after- 
wards for  the  benefit  of  her  children  by  her  first  marriage 
was  presumed  (contrary  to  Sutton  v.  Chetwynd  and  to  the 
obvious  facfl)  to  have  been  stipulated  for  by  her  husband, 
and  was  therefore  construed  as  meaning  that  she  was  to  be 
bound  (not  merely  entitled)  to  make  the  settlement  on  those 
children,  it  was  also  held  that,  after  her  death,  those  chil- 
dren might  enforce  the  contradl  (6),  but  it  is  fair  to  mention 
that  the  Court  decided  the  case  on  the  ground  that  there 
was  something  peculiar  in  the  relationship  of  these  children, 
— not  on  the  broad  ground  that  any  third  person  may 
enforce  such  a  contradl  after  the  death  of  one  of  the 
parties. 

However,  even  assuming  that  this  exception  to  the  prin- 
ciple of  Privity  of  Contracfl  is  not  of  general  application,  it 
\mquestionably  holds  in  the  following  instances.  A  contracfl 
made,  in  consideration  of  a  marriage,  to  settle  property  on 


(a)  Sutton  V.  Chtiwynd,  Sugd.  H.  L. 
158,  where  Ld.  St.  Leonards,  (though 
himself  thinkiDg  that  the  promisor  was 
meant  to  be  6oiiim/,)  seems  to  have 
thought  that  the  House  was  of  a  con- 
trary opinion.  Indeed  if  they  were 
not  the  case  would  be  irreconcilable 
with  Vernon  v.  Vernon  ^  wliich  was 
cited  in  Sutton  y.  Chetwynd, 

{b)  GaU  Y.  GaU,  L.  B.  6  0.  D.  144, 


where  the  Judge  professed  to  follow 
Newttead  y,  Searte,  1  Atk.  266,  (which 
I  have  shewn  in  3  Law  Mag.  469  to 
have  been  probably  a  case  of  Disposi- 
tion, not  of  Contract,  and  a  case  in 
which,  accordingly,  a  consideration 
was  only  held  necessary  for  the  purpose 
of  preventing  a  subsequent  purchaser 
from  obtaining  priority). 
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the  issue  of  that  marriage,  may  be  enforced  by  them, 
probably  because  by  the  marriage  the  wife  passes  under 
disability,  and  so  becomes  incapable  of  rescinding  the 
contradl,  (and  much  more  may  it  be  enforced  after  the 
death  of  one  of  the  parties  to  the  contra^  (a)).     And  a   And  if  the 

^  .         promise  was 

promise  (i)  that,  in  consideration  of  the  promisee  leavmg   fraudulently 
specified  property  by  Jiis  will  (b)  to  the  promisor,  or  per-   ™*j^ctent*heir, 
mitting  it  to  descend  (c)  to  or  devolve  upon  him,  the  prom-    &c. 
isor  will  hold  it  wholly  {d)  or  partly  {e)  for  the  benefit  of  a 
third  person  (ii),  maybe  enforced  by  the  latter  after  the      n 
death  of  the  promisee.     And  a  contracfl  by  a  debtor  with    And  under  the 
his  surety,  entitling  the  latter,  by  sale  of  a  specified  subje(5^,   g^p.  Warmg, 
which  the  debtor  then  mortgages  to  or  pledges  with  him, 
to  satisfy  the  liability  for  which  he  is  surety,   (being  a 
contradl  by  the  performance  of  which  the  creditor  would 
be    benefited,)    may,    if   the    principal    and    surety    be- 
come   bankrupt    (/)    or    die   (g)    insolvent    so    that    the 
contradl  cannot  be  rescinded  (m),   be  taken  advantage 

(i)  Mere  sUence,  (on  the  part  of  tlie  devisee,  or  legatee,  or  heir  apparent  or 
ptesiimptlye,  or  distributee,)  when  the  intending  testator  or  intestate  communi- 
CfttM  hu  intentions  to  him,  is  held  to  imply  a  promise  within  this  rule  (h);  and 
eren  a  married  woman  (t )  seems  to  be  bound  by  such  a  promise,  because  the 
braach  of  such  a  promise  is  held  to  be  a  fraud. 

(ii)  In  this  case  the  third  person  may  not  only  enforce  the  Contract,  but 
reoover  damages  for  breach  of  it  0)* 

(m)  If  the  surety  alone  were  to  become  insolvent  it  would  still  be  in  the 
principars  power  to  redeem,  and  if  he  did  the  Contract  would  stand  rescinded. 
CooBeqaently,  on  the  Bankruptcy  of  the  surety  alone  the  rule  does  not  apply 
(k).  If  only  the  principal  become  bankrupt,  the  surety  may,  of  course,  release 
tiio  pledge;  but  if  he  do  hot  ho  must  apply  it  for  the  benefit  of  the  creditor.  In 
the  cases  which  have  arisen,  the  debt  and  suretyship  arose  on  Bills  of  Exchange, 
tet  this  ciroumstauce  cannot  be  essential. 

(a)  Walford  v.  Gray,  13  W.  R.  761.  C.  19  Eq.  1. 

(6)  Irvme  y.Sullioan,  L.  R.  8  Eq.  673;         (jg)  Powlts  v.  Hargrtwm,  S  D.  G.  M. 

JVerrw  v.  Frattr,  L.  R.  15  Eq.  318.  G.  430. 

(c)  Said  in  Me,  Cormiek  v.  Grogan,         (A)  «S)irtii4^l  v. /«fraifi^«,L.R.lOEq. 

Lb  R.  4  H.  L.  88,  in  which  case  this  418;  slightly  qualified  by  Me,  Cormiek 

doctrine  is  fully    acknowledged,  al-  v.  Grogm,  L  R.  4  U.L.82  (especially 

Ihoagh  no  promise  was  considered  to  p.  99). 
hare  been  there  made.  («)  Norrisy.  Fraxer,  L.  R.  1 5  Eq.  318. 

(rf)  Harris  v.  Hortoill,  Gilb.  Eq.  11.  (j)  Button  v.  Poole,  T.  Raym.  302; 

(•)  Sorris  v.  FroBer,  L.  U.  1 5  Eq.  3 1 8.  Rockwood's  Case,  Cro.  El.  1 64. 

(f)  Exp.  Waring,  13  Vez.  345;  Uar-        (it)  j&aimer  y.  JohmHotf,  L.  R.  4  H. 

mdTt  Bg.  Co.,  L.  R.  10  Ch.  198,  affg.  S.  L.  157. 
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Reason  for 
thus  faTOoring 
a  third  person. 


One  from 
whom  Consid- 
eration moved 
mnst  be 
plaintiff. 


Except 
perhaps  on 
Parchase  in 
the  name  of 
Another. 


of  by  the  creditor.  Nor  do  I  see  any  reason  for  restri(5ling 
the  exception  to  these  particular  instances.  The  chief 
reason  for  allowing  it  at  all,  (namely,  that  if  the  stridl  rule 
were  followed  the  option  of  enforcing  the  contradl  would 
rest  with  the  promisee's  representatives  who  have  no 
interest  in  it,  and  that  the  promisee  cannot  have  intended 
this  to  be  so  but  must  have  meant. that  if  he  should  die 
without  rescinding  the  contradl  the  benefit  of  it  should  pass, 
as  if  by  a  testamentary  disposition,  to  the  person  whom 
performance  of  it  would  benefit,)  applies  equally  in  every 
case. 

From  the  rule  that  a  person  who  is  not  (and  does  not 
derive  under)  the  promisee  cannot  in  general  sue  though 
he  be  the  person  on  whose  behalf  the  contradl  was  entered 
into,  our  Courts  deduce  this  further  rule — that  a  person 
other  than  he  who  has  rendered  or  bound  himself  to 
render  the  consideration  for  such  a  promise  as  requires 
consideration  cannot  sue  upon  it.  For  example — if  A  and 
B  contratfl  that,  for  a  consideration  to  be  rendered  by  C, 
B  shall  do  some  specified  thing,  then,  although  the  prom- 
ise was  made  to  A  at  his  request,  yet  he  cannot  sue  for 
breach  of  it  (a),  unless  he  guarantee  that  C  shall  render  the 
consideration,  (in  which  case  the  guarantee  constitutes  a 
consideration  moving  from  A  because  it  binds  him  to  pay 
damages  in  the  event  of  C*s  negletfl  or  refusal  {b),)  But  the 
circumstances  concerning  which  I  have  tried  to  show  that 
they  create  an  exception  to  the  rule  which  prohibits  a  third 
person  from  suing  on  a  contradl  appear  also  to  create  an 
exception  to  the  rule  now  under  consideration.  For,  when 
a  contracfl  for  the  purchase  of  property  is  made  by  one  who 
pays  a  consideration,  for  the  benefit  and  in  tJte  name  of  one 
who  does  not,  the  vendor  is  entitled  to  enforce  the  contracfl, 


(a)  EvaH$  V.  Hooper,  L.  R.  1  C.  P.  been  made  to  the  plaintiff,  and  even  in 

D.  45;  but  in  Price  v.  BtuUm,  4  B.  &  Bottrm  v.  Maton,  I  Vent.,  it  is  not  clear 

Ad.  433,  and  in  Crow  v.  Rogttn^  1  Stra.  that  it  was  so. 

592  Uie  promu€  does  not  seem  to  have  (6)  See  Dam  y.  Morgum,  4  B.  &  0. 8. 
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and  yet  is  not  bound  to  convey  it  seems  (at  least  after  the 
death  of  the  party  who  pays  the  consideration),  to  any  but 
the  party  intended  to  be  benefited  (a);  but  the  cases  do  not 
go  so  far  as  to  say  whether  the  latter  could  himself  enforce 
the  contradl.  If  not,  it  follows  that  the  purchaser's  heir 
could  authorize  the  vendor  to  retain  the  estate.  However 
if  the  third  person  signs  the  contracfl  he  thereby  guarantees 
the  payment  of  the  consideration,  and  is  therefore  entitled 
to  enforce  it  (i). 

(a)  Drmo  ▼.  Martm,  2  H.  &  M.  133;        (6)  Skidmon  y.  Brmififrd,  L.  R.  8  Eq. 
md  fee  liadM^loii  y.  MUdmgUm,  3  Ridg.    134. 
P.  C.  106. 
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CHAPTER  XX. 

WHO   IS   LIABLE   ON   A  CONTRACT. 


Who  is  liable         Breach  of  a  contracfl  of  any  kind  (i)  binds,  not  only  the 
on  a  Contract     promisor,   but  after  his  death  his  executors  or  adminis- 

as  being  or  x-  »  ,     .  ^  . 

deriving  trators  {a)  (if  they  have  assets  (b)  and  subjecfl  to  their  usual 

ProS^!  "6^^  *^  reimbursement  (c)  (ii)),  to  pay  damages,  whether 

PjromUor  the  breach  occurred  before  the  death  (d)  or  after  it  (^),  and 

himBelf.  . 

Executors  &o.   even  though  the  promise  may  concern  the  inheritance,  (/) 

and  may  have  been  made  by  deed  (g),  expressly  binding 
the  heirs  {g)  and  omitting  expressly  to  bind  the  executors 
(g).  And  a  specifically  enforcible  contra<5l  can,  of  course, 
be  enforced  against  them  if  money  is  to  be  paid  or  personal 
estate  assigned  in  pursuance  of  it. 
Heir  and  ^^^  breach  of  a  promise  binds  the  heir  (A)  and  devisee 

DeviBee.  ^{^  of  the  promisor  (if  they  have  assets  (J))  to  pay  damages, 

whether  the  breach  occurred  before  the  death  or  after  (k) 
it;  and  the  creditor  may  either  proceed  against  them 
dire<5lly  (/),  or  seek  from  the  Court  a  sale  (m)  or  mortgage 
(»)  of  the  estates  descended  from  or  devised  by  the  prom- 

(i)  I  do  not  make  any  reference  to  contracts  to  perform  works  of  skill, 
promises  to  marry,  &o.,  respecting  whicb  tbere  are  several  distinctions. 

(ii)  An  Execntor  or  Administrator  wbo  bas  entered  into  possession  of  pro- 
perty which  is  borthened  with  a  covenant  binding  on  the  assigns  becomes  liable 
as  assign,  whether  or  not  he  has  sufficient  assets  ^A),  but  with  iht  right  (in 
proper  cases)  to  reimbursement. 

(a)  Wms*.  Exors.,  1590  sqq.  (A)  Wms^  Exors.,  1559. 

(6)  Wms\  Exors.,  1804.  (i)  11  Geo.  IV  &  Wm.  IV,  c  47; 

(c)  AnU  p.  87.  3  &  4  Wm.  IV,  c.  104. 

(rf)  Trtmun  ▼.  MorUom,  1  Bing.  N.  (j)  II  Geo.  IV  &  1  Wm.  IV,  o.  47, 

C.  89;  Sleap  v.  Newimm,  12  C.  B.  N.  s.  6,  7,  8;  3  &  4  Wm.  IV,  c.  104. 

S.  1 1 6  •,  qualified  as  to  shares  in  a  Com-  (k)  Coope  v.  CresswU,  L.  R.  2  Ch.  1 1 2. 

pany  by  Ne$$  v.  Armstromg,  4  Ex.  21.  (/)  Wms'.  Exors.,  1559;  11  Geo.  IV 

(«)  Jervii  v.  Woyerttan,  L.  R.  18  Eq.  &  1  Wm.  IV,  c.  47. 

18.  (m)  1 1  Geo.  IV  &  1  Wm.  IV,  c.  47,  s. 

(f)  Wms'.  Exors.,  1615-16.  2,  9;  3  &  4,  Wm.  IV,  c  104;  Pmmi  y. 

(g)  Momypeimjf  y.  MoMjfpamjf,  9  H.  Imatt,  1  Maon.  &  G.  458,  459. 
L.  C.  114.  (■)  2  &  3  Via,  0.  60. 
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isor ;  but  he  can  only  do  the  former  if  his  claim  is  founded 
on  a  deed  (a)  professing  to  bind  the  heirs  (a),  and  even  this 
liability  is  restrid^ed  to  the  value  (b)  of  the  assets  descended 
or  devised  to  the  particular  heir  or  devisee  who  is  proceeded 
against.  Any  disposition  made  by  the  heir  or  devisee  (Butestatet 
exonerates  the  interest  so  disposed  of  (c),  even  though  such  Alienation), 
disposition  only  afFecfls  the  beneficial  estate  and  leaves  the 
legal  one  in  the  heir  or  devisee  (d),  but  only  if  the  dispo- 
sition be  made  in  good  faith  (e),  and  for  valuable  consider- 
ation (/),  before  the  commencement  of  an  ad^ion  by  the 
creditor  to  realise  his  demand  (g). 

Whether  one   who   claims   to   be   entitled    (under  the   Asaigneeif 
promisee)  to  the  benefit  of  a  specifically  enforcible  contradl   ^  ^'^^i' 
be  bound  to  the  promisor  to  render  the  consideration  and   In  genend. 
perform  the  other  stipulations  which  were  binding  on  the 
promisee  depends  on  the  same  grounds  as  the  answer  to 
the  question  whether  he  is  entitled  to  enforce  the  promise 
against  the  promisor.     If,  therefore,  the  opinion  expressed 
above  {h)  be  correcfl,  he  is  thus  bound  when  the  promisee 
has  assigned  to  him  the  benefit  of  the  contracfl ;  but,  when 
the  promisee  has  merely  contraded  with  him,  is  liable  at  the 
suit  of  the  promisee  only,  while  the  promisor  can  compel 
the  promisee  to  take  any  proceedings  against  him  which 
may  be  necessary. 

One  who  acquires  property  under  a  party  who  has  agreed   Contract  to 

to  dispose  of  it  as  the  consideration  for  a  specifically  enfor-   P^^^^imo,  Ac, 

,  .  property, 

cible  contracfl  entered  into  with  him,  is,  of  course,  subjecfl 

to  the  contradl  (t),   unless  he  acquires  the  property  for 

valuable  consideration  without  notice  of  the  contratft  (/). 

(«)  Wms*.  Exors ,  1559;  II  Geo.  IV  (f)  Said  DilUa  v.  Broadmead,  2  GiflF. 

h  1  Wm.  IV,  c.  47.  116;  Marriage  is  sufficient,  lb. 

(J)  II  Geo.  IV  &  1  Wm.  IV,  c.  47,  {g')  Said  to  be  probably  necessary, 

a  7.  Pimm  ▼.  Inaall,  I  Maon.  &  G.  458. 

(c)  II  Geo.  IV  &  1  Wm.  IV,  c.  47,  (A)  Ante  p.  154(A),  166(a). 

16,8.  (i)  Pari  711-12. 

(J)  Bfiiuh  AT.  /.  Co.  V.  Smart,  L.  R.  0)  See  the  Chapters  on  Priorities 

10  Ch.  567.                                [s.  6,  8.  and  Pitcher  v.  Rawbnt,  L.  R.  7  Ch.  259. 

(«)  II  Geo.  IV  &  1  Wm.  IV,  c.  47, 
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Who  U  liable         The  acquisition  of  the  legal  estate  in  property  to  which 
«  deS^*     t'^e  performance  of  an  existing  promise  would  be  burthen- 

title  to  an  some  (a\  or  in   property  which    has  been   acquired  in 

estate  on  ^  '  x-     xr      j  ^  -x 

which  it  is  Consideration  of  a  promise  to  pay  a  continuing  consider- 
Transfowo^  ation  (such  as  rent  (b))  for  it,  binds  the  party  acquiring  it 
estate  with  to  pay  damages  for  a  breach,  occurring  after  (c)  such 
nant  "runs"  acquisition  and  before  he  has  assigned  over  {d)  (i) ;  whether 
Doau^for  *^®  promise  was  (on  a  lease  of  the  premises  to  which  it  is 
thehreaohof  it  burthensome)  made  by  the  lessee  with  the  lessor  {e)  (ii),  or  by 
^^'  the  lessor  with  the  lessee  (/) ;  or  was  (on  the  grant  of  a  profit 

in  prender  or  easement  out  of  such  premises  for  a  termin- 
able (g)  period,)  made  by  the  grantee  with  the  grantor  (^), 
or  by  the  grantor  with  the  grantee  (A)  (i);  or  was,  (on  a 
disposition  of  the  whole  estate  of  the  disponor  in  the  pro- 
perty to  which  it  is  burthensome,  or  on  the  grant  of  a  profit 
in  render  or  of  a  perpetual  profit  in  prender  or  easement,) 
entered  into  by  the  disponee  with  the  disponor  (»).  And 
the  burthen  attaches  equally  against  one  who  acquires  part 
(j)  of  the  premises  (so  far  as  a  breach  in  respedl  of  that 

(i)  But  of  course  iheAetiom  need  not  be  bnmghi  before  he  has  assigned  (ky 

(ii)  The  difference  of  wording  between  the  1st  &  2nd  Sections  of  the  32  Hen. 
yill,  c.  34|  is  very  noteworthy.  The  former  gives  to  the  assignee  of  the  Rever- 
sion the  same  remedies  against  the  lessee  and  his  assigns  as  the  lessor  himself 
had;  bat  does  not  give,  either  to  them  or  to  the  lessor,  any  further  rights  against 
the  assigns  of  the  lessee  than  snch,  (if  any,)  as  the  lessor,  by  judiciary  law,  had. 
The  latter  gives  to  the  assignee  of  the  lessee,  and  to  the  lessee  himself,  the 
same  remedies  agunst  the  lessor  and  his  assigns  as  the  lessee  previously  had 
against  the  lessor  only.  In  other  words,  both  sections  make  the  benefit  run,  but 
the  latter  alone  extends  the  previous  law  as  regards  the  running  of  the  bwrthem, 

(hi)  This  does  not  hold  on  a  grant  of  a  profit  in  render,  (nor  probably  on  a 
grant  in  fee  of  any  profit  &c.,)  for  the  reason  stated  below  (J),  unless  something 
be  reserved  to  the  covenantor. 

(a)  As  to  what  covenants  are  deemed        (A)  For  it  is  decided  by  E,  Porimon 

burthensome  see  WilHams  v.  EarU,  L.  v.  ^arim,  and  by  Hooper  v.  Clark,  L.  R. 

R.  3  Q.  B.  739.  [238.  2   Q.  B.  200,   that  such  dispositions 

(6)  Williams  ▼.  Boeanqvei,  1  B.  &  B.  are  within  the  equity  of  the  32  Hen. 

(c)  St   Saviour't  v.  SmUK  I  BL  351.  VIII,  c.  34. 

(d)  Pitcher  v.  Tovey,  12   Mod.  23;        (i)  Said  (as  to  a  disposition  of  the 
Walker  v.  Reeve,  3  Doug.  19.        [739.  property  itself),  in  Cooke  v.  Ckikott,  L. 

(0  WUliams  V.  Earle,  L.  R.  3  Q.  B.  R  3  C.  D.  694. 

(J)  32  H.  VIII,  c.  34,  s.  2.  (j)  Stevenson  v.  Lombard,  2  Ea.  575. 

(g)  Said  E.  Porimore  v.  Bunn,  1  B.  (*)  Harhy  v.  King,  2  C.  M.  &  R.  18. 

&  0.694.  (Op- 172(c). 
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part  is  concerned)  as  against  one  who  acquires  the  whole: 
and  equally  against  one  who  acquires  the  premises  by  adl 
of  law,  (for  example  a  bankruptcy  trustee  (a)  if  he  have 
entered  (6),  or  an  executor  {c)  or  administrator  (d)  if  he 
have  entered  {e)  (i)),  as  against  one  who  acquires  them  by 
means  of  a  disposition :  and  equally  against  a  disponee  on 
Trust  (/)  or  Mortgage  (g)  even  before  he  has  entered  (g) : 
And  it  attaches  though  the  covenant  did  not  purport  to 
bind  ** assigns*'  {h);  and  though  it  related  to  a  house &c.  to 
be  afterwards  built  on  the  land  demised  (i ),  and  in  addition 
did  not  purport  to  bind  " assigns"  {i)  (ii),  unless  it  be  on  the 
reversion  that  it  was  burthensome  (/). 

But  it  has  been  assumed  in  all  the  cases  that  the  burthen  /CQ^ditioiiB  of 
of  a  promise  will  only  run  if  it  be  contained  in  a  deed ;  and  Rnle). 
only  if  the  subjedl  of  property  be  a  tenement,  except  that 
the  docflrine  has  recently  been  so  far  extended  as  to  make 
promises  contained  in  Bills  of  Lading  run  with  the  Cargo 
(A).  And  it  seems  essential  that  the  covenant  should  have 
been  contained  in  a  document  under  which  title  to  the 
Legal  estate  in  the  servient  tenement  is  derived,  or  which 
is  likely  to  be  preserved  with  the  Title  Deeds  of  that  estate, 
because  otherwise  subsequent  -  purchasers  of  that  estate 
would  often  be  ignorant  of  the  covenant,  and  yet  would  be 

(i)  I  am  here  speaking  of  the  liability  of  the  execntor  or  administrator  aa 
Mfi^iiM.     In  his  representative  capacity  he  is  liable  without  having  entered. 

(li)  A  comparison  of  Spencer't  Com  with  the  other  old  authorities  leads  to  a 
question  whether  what  was  meant  by  the  resolutions  in  the  former  was  not,  that 
in  order  to  make  assigns  liable  to  build  a  now  wall  &c.,  the  covenant  must  state 
thai  iluy  an  to  buUd  U,  rather  than  that  it  must  state  that  they  are  cavnumttdfor, 

(a)  Exp.  DrtsMkr  re  SolotnoUj  L.  R.  (0  MmshuU  v.  Oakes,  (where  there 

9  0.  D.  252;  Hanson  v.  Stevenson,  1  B.  was   a   slight  peculiarity  of  circum- 

k  A.  303,  307.  stances)  2  H.  &  N.  793;  and  thecasea 

{b)  Re  Davis,  L.  R.  3  C.  D.  463.  there  cited  as  ovcrrulujg  the  second 

^c)  Tilney  v.  Norris,  Ld.  Raym.  553.  resolution  in  Spencer's  Com,  (5  Co.  16a) 

{/)  KeeUng  v.  Morris,  12  Mod.  371.  which  latter,  liowever,  was  somewhat 

(«)  Kearsky  v.  Oxley,  2  II.  &  C.  896.  sanctioned  by  Easterby  v.  Sampson,  (6 

(f)  GrettoH  V.  Diggles,  4  Tau.  766.  Bing.  652)  and  in  Grey  v.  Cuthbertsom, 

Q)  Williams  v.  tiosanqwt,  1  B.  &  B.  4  Dougl.  351. 

238.  (j)  Doughty  v.  Boiomon,  11  Q.  B.  444. 

(A)  Windsor's  Case,  5  Co.  24a.  (*)  18  ^  19  Vic,  c.  Ill,  8.  1. 


172  WHO   IS    LIABLE   ON   A  CONTRACT. 

liable,  conformably  to  a  fundamental  principle  of  English 
law,  (originating  from  the  distincflion  which  formerly  existed 
between  law  and  equity,)  namely,  that  one  who  is  in  other 
respecfls  boimd  to  pay  damages  for  breach  of  a  covenant 
cannot  defend  himself  by  pleading  that  he  is  a  purchaser 
without  notice.  Consequently,  it  seems  essential  that  the 
covenant  should  have  been  made  on  a  disposition  of  the 
Legal  estate  {a)  by  the  covenantee  to  the  covenantor  {b)  (i) 
or,  (when  some  benefit,  for  example  a  rent,  is  reserved  to, 
and  a  counterpart  is  retained  by,  the  disponor,)  on  a  depo- 
sition of  the  legal  estate  by  the  covenantor  to  the  cove- 
nantee (i).  Accordingly,  it  has  never  been  decided  that  an 
assignee  of  the  servient  tenement  will  be  liable  to  damages 
in  any  other  case,  and  it  Ims  been  decided  that  he  will  not 
be  thus  liable  if  the  covenant  be  to  pay  a  rent  then  granted 
(c),  a  decision  which,  if  founded  on  the  reason  I  here  refer 
it  to,  cannot  extend  to  a  covenant,  made  on  a  purchase  of 
land,  to  pay  a  rent  in  consideration  thereof  (ii).  To  the  same 
principle  are  referrible  the  decisions  that  only  certain  kinds 
of  easements,  (namely  those  easily  discoverable  by  a  pur- 
chaser of  the  servient  tenement,)  can  be  clothed  with  the 
legal  estate  (i),  and  a  decision  of  Ld.  Brougham  (^),  which  is 
still  an  authority  on  a  very  similar  point,  although,  so  far 
as  it  decides  that  even  the  obligation  to  specifically  per- 

(i)  The  question  what  covenants  run  with  the  Reversion  was  said  in  one 
case  (f)  to  be  different  from  the  question  what  covenants  ruu  with  the  lease- 
hold estate;  but  the  nature  of  the  difference  was  not  stated,  nor  docs  it  appear 
from  I  Wms*.  Sand.  24  Id.  there  referred  to. 

(ii)  For  the  assignee  of  a  lessee  is  liable  on  such  a  covenant  (9),  and  the 
reason  must  be,  either  that  the  Statute  (A)  renders  him  liable,  or  that  the  fact 
that  the  rent  is  the  consideration  of  the  lease  renders  him  so.  The  former  is 
not  correct  (i).  Therefore  the  latter  must  be  the  reason.  This  seems  to  have 
been  assumed  in  one  case  0)* 

(a)  See  Whitton  v.  Ptacoch,  2  Bing.  (f)  MvuhuUv.  Oaket,  2  H.&  N.793. 

N.  C.  412;  M.  Carlisle  v.  JBlamire,  8  (p)   WilHams  v.  Boaanquet,    1  B.  & 

Ed.  487.  B.  238. 

(6)  See  Ante  p.  170,  n.  (i*).  (A)  32  Hen.  VIII,  c.  34. 

(c)  Brewsterv,  Kitchen,  Ld.  Raym. 3 1 7.  (•)  A nte  p.  1 70,  n.  (11). 

(d)  Ante  p.  2,  3.  (j)  Roach  v.  Wadham,  6  Ea.  288. 

(e)  Keppel  v.  Bailey,  2  M.  &  Ee.  56. 
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form  the  covenant  will  not  bind  the  assignee,  it  has  been 
overruled,  because  in  an  aiflion  for  specific  performance 
the  defence  of  "purchaser  without  notice'*  is  available. 
And  of  course  the  transfer  with  which  the  covenant  is  to 
nm  must  be  a  transfer  of  the  same  estate  which  was  origi- 
nally burthened  by  it :  Thus,  if  land  be  conveyed  to  one 
for  life  and  after  his  death  to  another,  and  only  the  former 
enter  into  the  covenant,  an  assignee  of  the  latter  cannot  be 
bound ;  and  if  land  be  conveyed  to  the  use  of  one  until  he 
shall  appoint  the  use  to  another  and  whenever  he  shall  do 
so  to  that  other,  and  the  former  enter  into  the  covenant 
and  then  make  the  appointment,  the  appointee  is  on  this 
ground  held  not  to  be  bound  (a). 

The  liability  to  pay  damages,  however,  docs  not  fall  on  (Exceptions). 
the  assignee  of  a  merely  beneficial  estate  (b).  And,  as  we 
have  seen  (r),  the  burthen  of  a  covenant  to  pay  a  rent- 
charge,  entered  into  on  the  grant  thereof,  does  not  run. 
And  when  one  whose  estate  is  liable  to  a  covenant  makes 
a  lease  for  a  shorter  (i)  period  than  that  for  which  he 
himself  holds,  his  lessee  will  not  be  liable  to  it  {d), — a  rule 
which  is  often  taken  advantage  of  in  Trust-deeds  and 
Mortgages  (e),  which,  when  the  settlor  or  mortgagor  holds 
under  a  lease,  are  often  made  for  a  day  (or  some  days)  less 
than  that  for  which  he  holds,  and,  when  he  holds  in  fee 
subje<5l  to  burthensome  covenants,  ought  to  be  made  by  a 
lease  for  a  long  term  of  years. 

And,  on  the  same  principle,  a  disposition  of  property  to    Transferee  of 

which  the  performance  of  a  specifically  enforcible  promise   ®*^*?  ^^ 

wmch  oove- 

is  burthensome,  binds  the  disponce  to  specifically  perform   nant  "nms** 

must  perfonn 

it  specifically. 

(i)  This  docs  not  apply  where  ho  purports  to  "lease"  for  a  term  equal  to  his   (Rale). 

(a)  Roach  y.  Wadham,  6  Ko.  288.  (e)  1  Pridcaux  Conv.  (9th  Ed.)  461, 

(6)  M.  Carlisle  v.  Blamire,  8  Ka.  487;  538;  2  Davidson  Conv.  (drd  Ed.)  668, 

Cox  V.  Bishop,  8  1)  G.  M.  G.  815.  971. 

(e)  AnU  p.  172  (c).  (/)  Beardman  v.  Wilson,  L.  R.  4  C. 

(rf)  Uolford  V.  Hatch,  1  Doug.  183.  P.  57. 
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the  promise,  even  though  the  circumstances  technically 
necessary  to  bind  him  to  pay  damages  for  the  breach  of  it 
be  absent  (a);  and  though  valuable  consideration  was 
rendered  by  him  (b) ;  and  though  he  be  a  mere  tenant  from 
year  to  year  under  an  assignee  of  the  burthened  estate  (c) ; 
and  though  the  covenant  was  burthensome,  not  on  the 
tenement  in  its  existing  state,  but  on  buildings  intended  to 
be  erecfled  on  it  (d);  and  though  the  covenant  did  not 
profess  to  bind  "assigns"  (c);  and  though  the  performance 
of  the  covenant  involves  the  doing  of  adls  on  the  land  of 
the  covenantee  (d) ;  and  perhaps  even  though  it  be  not  bene- 
ficial to  any  dominant  tenement  (i) ;  and  though  the  cove- 
nant was  not  made  on  the  occasion  of  a  disposition  of  either 
(e)  the  dominant  or  the  servient  tenement;  much  more 
when  the  only  objedlion  is  that  the  deed  by  which  it  was 
entered  into  was  npt  one  of  the  documents  through  which 
title  to  the  burthened  property  is  to  be  deduced  (/) ;  and 
though  no  substantial  damage  was  suflfered  from  the  breach 
(/) ;  and  even  (in  some  cases)  though  the  covenant  was  one 
of  several  identical  covenants  entered  into  by  different 
purchasers  in  pursuance  of  a  single  scheme,  and  the  cove- 
nantee had  authorized  one  of  the  covenantors,  not  being 
the  one  whose  assign  is  now  proceeded  against,  to  violate 
the  covenant  (^);  and  even  though  the  covenantor  himself 
was  bound  by  one  of  these  covenants,  and  had  violated  it 
in  points  comparatively  unimportant  (A). 

(Conditions  of        But  the  disponee  is  only  bound  if,  when  he  acquired  the 
Rule). 

(i)  At  least  a  covenant  not  to  take  beer  from  any  bnt  a  specified  Brewer  will 
run  with  a  Public-house,  even  though  it  be  not  entered  uito  upon  the  occasion 
of  the  lease  of  the  Public-house,  and  though  the  Brewer  in  question  be  not  the 
Landlord  of  the  Public-house  (t). 

(a)  Luker  v.  Dennis,  L.  R.  7  0.  D.  227 ;  224 ;  Western  v.  Me,  Dermoii,  L.  R.  2 

Wilson  V.  Hart,  L.  R.  1  Ch.  463;  Tulk  Ch.  72. 

▼.  Moxhajf,  2  Ph.  774.  (g)  German  v.  Chapman,  L.  R.  7  C. 

(6)  Cooke  V.  Chilcotl.  L.  R,  3  C.  D.  694.  D.  27 1 . 

(0  Wilson  V.  Hart,  L.  R.  I  Ch.  463.  (A)  Western  v.  Me.  Dermott,  L.  R.  2 

(d)  Cooker,  ChUcott, L.  R.3  C.  D.  694.  Ch.  72. 

(«)  Luker  v.  Denms,  L.  R.  7  0.  D.  227.  («*)  Luker  v.  DeiMtf,  L.  R.  7  C.  D.  227. 

(/)  Richards  v.  ReoUi,  L.  R.  7  C.  D. 
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property,  circumstances  existed  suflScient,  under  the  doc- 
trines relative  to  priorities,  to  afFedl  him  with  notice  of  the 
covenant  {a);  or,  perhaps,  if  he  acquired  the  property 
gratuitously,  or  omitted  to  acquire  the  legal  estate;  or, 
perhaps,  if  the  circumstances  were  such  that  damages 
might  be  recovered  against  him. 

And  the  covenant  will  not  be  enforced  if  it  was  part  of  a  (Exception8> 
general  scheme  for  the  benefit  of  a  great  number  of  persons, 
and  (either  by  permission  or  acquiescence  or  by  a  long 
chain  of  things)  the  property  has  been  changed  (either 
entirely  or  to  substantially  as  that  the  whole  chara<5ler  of 
the  place  or  neighbourhood  has  been  altered)  so  "that  the 
whole  objedl  for  which  the  covenant  was  originally  entered 
into  must  be  considered  to  be  at  an  end"  (b). 

In  conclusion: — the  assignment  of  property  burthened   Wheuawign- 
with  a  covenant  does  not  relieve  the  covenantor  from  dam-   S^^^qJ^ij^ 
ages,  even  for  a  breach  subsequent  to  the  assignment  ((:),   promisor, 
unless  the  party  entitled  to  recover  them  have  accepted 
the  assignee  by  way  of  novation  (i);   but  it  does  relieve 
him  from  liability  to  an  acflion  for  specific  performance  of 
the  covenant  {e) ;  although  an  alienation  of  property  which 
has  been  contracfled  to  be  dealt  with  does  not  relieve  the 
promisor  from  liability  to  an  a(5lion  for  specifically  enforcing 
that  contratfl  (/),  unless  the  party  entitled  to  bring  it  have 
accepted  the  alienee  (g)  as  a  substitute. 

I  have  already  (h)  explained  one  branch  of  the  docflrine   Who  U  liable 

of  exp.  Waring  (/) ; — that  a  creditor  may  take  advantage  of  l^^^^^^ 

a  contra<5l  of  pledge,  made  by  the  principal  debtor  with  the  takes  advan- 
tage, though  he 
be  a  stranger 

(a)  Tw&y  Moxhay,  2  PL  777;  and  Bamoid  ▼.    GcdscaU,   Cro.  Jac.  309;   ^^  . 

most  of  the  later  cases  which  I  have  qualified  by  Marsh  v.  Brace,  Cro.  Jao.   ^        '• 

cited  as  bearing  on  the  liability  of  an  334. 

assignee  to  perform  the  covenant;  cspe-        (d)  FatrUe  v.  Denion,  8  B.  &  C.  395. 
oially  Wilson  v.  Hart.  L.  R.  1  Ch.  463.         («)  ClemenUv.  WelUs.L. R.  1  Eq.200. 

(6)  D.  Bedford  v.  T.  British  Musaum,         If)  1  Daniel  Ch.  Pr.  (14th  Ed.)  203. 
3  M.  &  Ee.  152,  as  explained  in  L.  R.        C^)  H olden  v.  Haifn,  1  Mer.  47. 
7  C.  D.  279.  (*)  Ante  p.  165  (/> 

(c)  Slamet  v.  Morrii,  1  Y.  &  B.  9;        (i)  19  ^^'  S^^* 
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surety  for  the  latter*s  indemnity,  if  such  contracft  be  no 
longer  capable  of  rescission.  There  is  another  branch  of 
the  docflrine  which  falls  under  the  present  head.  It  is  this: 
— A  creditor  who  takes  advantage  of  a  contracfl  of  pledge, 
made  by  the  principal  debtor  with  the  surety  for  the  latter's 
indemnity,  is  boimd  to  submit  to  the  same  conditions  as 
the  surety  would  have  been  (a).  And  for  that  reason  the 
creditor  must,  in  the  administration  of  the  principal 
debtor's  estate  (ft),  and  for  a  somewhat  different  reason  he 
must,  in  the  administration  of  the  surety's  estate  (c),  accept 
the  position  of  a  secured  creditor.  And  when  there  are  two 
sureties  in  diflFerent  degrees,  one  guaranteeing  payment  by 
the  principal  and  the  other  guaranteeing  that  if  the  prin- 
cipal should  fail  the  former  surety  shall  pay,  then,  (so  far 
as  this  rule  is  concerned,)  the  latter  surety  stands  to  the 
former  and  to  the  principal  in  the  position  of  a  creditor  (i), 
and  the  former  surety  stands  to  the  latter  and  to  the 
creditor  in  the  position  of  a  principal  debtor  (e). 

And  the  rule  applies  whether  the  estate  is  being  admin- 
istered in  Bankruptcy  (/),  or  on  Death  (g),  or  in  Winding 
up  («);  and  whether  the  application  of  the  amount  which 
arose  from  the  realization  of  the  pledge  was  made  under 
the  order  of  the  Court  (A)  or  otherwise  (/);  and  even  though 
the  circumstances  which  would  have  rendered  the  former 
branch  of  the  docflrine  applicable,  (so  as  to  entitle  the 
creditor  to  insist  on  taking  advantage  of  the  pledge,)  be 

(a)  Exp.  Waring,  19  Vez.  345;  Ro        (g)  38  &  39  Vic,  o.  77.  8.  10.     On 

Barntds  Bg.  Co,,  L.  R.  10  Ch.  198,  affg.  principle  this  would  not  have  been  so 

S.  C.  19  Eq.  192  (where  the  doctrine  before  that  act.    In   PoujUm  v.  JToT' 

is  elaborately  discussed).  greaves,  3  D.  G.  M.  G.  430,  the  question 

(6)    Exp.    Warwg,    19    Vez.  345,  whether  more  than  the  balance  could 

(shortly  stated  in  L.  R.  19  Eq.  8-9).  have  been  proved  for  against  the  Insol- 

(c)  Re  Bamed'e  Bg.  Co.  (as  to  the  vent  Estate  of  the  deceased  principal 
''Lady  Rowena"  and  the  "Gambia");  Debtor  does  not  seem  to  have  been 
Powks  V.  Bargreaves.  3  D  G  M.  G.  430.  discussed. 

(d)  Re  Bamed^s  Bg.  Co,  .  (A)  Re  Barned'M  Bg.  Co.,  (as  to  the 
(«)  Re  Bamed'e  Bg,  Co.,  (as  to  the     "  Juventa"). 

"Lady  Rowena.")  (i)  Re  Barned's  Bg.  Co.,  (as  to  the 

CO  Exp.  Warwg ;  Re  BarnedTsBg.  Co,    «  Gt  Victoria"). 
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absent,  and  the  privilege  is  merely  being  conceded  to  him 

by  the  parties  for  their  own  convenience  (a). 

But  it  only  applies  when  the  payment  is  made  out  of  the   (Conditions  of 

proceeds  of  the  pledge,  (not  when  it  is  made  by  a  third 

person  (b),)  and  in  the  cases  this  further  circumstance 

occurred, — ^that  the  relation  of  debtor,  creditor,  and  surety 

had  arisen  on  Bills  of  Exchange  to  which  the  creditor  and 

the  insolvents  were  parties, — ^but  this  cannot,  on  principle, 

be  essential. 

The  pradlical  efFedl  of  the  rule  is  that  the  creditor  is  (EflTectofthe 

Role), 
restricfled  to  dividends  on  the  balance  which  remains  after 

the  debt  has  been  reduced  by  application  of  the  proceeds 

of  the  pledge,  instead  of  being  entitled  to  dividends  on  the 

original  debt ;  and  if  dividends  on  the  whole  sum  originally 

due  have  been  paid  to  the  creditor  he  is  bound  to  refund 

the  diflference  between  them  and  the  amount  to  which  the 

rule  admits  him  to  be  entitled  {c). 


(d)Bmmnry.John»om,L.'R,5E.'L,\57.      (c)  Exp.  Warmg  (explained  in  re 
(A)iSaid  Re  Barned's  Bg.  Co.,  L.  R.    BammTt  Bg.  Co.,  L.  R.  19  Eq.  9, 14). 
19  Eq.  13. 


(178) 


CHAPTER  XXL 

FORMAUTIES  FOR  EVIDENCING  A  CONTRACT,  &C. 


PorpoMand  ^^  addition  to  the  formalities  necessary  for  ensuring 

effect  of  thMo     Deliberation,  which  have  already  (a)  been  discussed,  certain 

Formalities  are  required  for  Evidencing  a  Contradl,  Dispo- 
sition, &c.,  in  certain  cases.  But  these  Formalities  cannot 
confer  validity  on  a  contracfl  &c.  which  before  they  were 
Cooseqaent  required  would  not  have  possessed  it.  Consequently,  the 
^i^n^lumocf  signing  of  a  docimient  attended  by  these  formalities  and 
todimiDuhthe  containing  terms  which  appear  to  be  all  that  were  agreed 
« Contract,  dko.  upon,  will  not  be  sufficient  if,  in  reality,  other  terms  also 

were  agreed  upon  (i),  nor  if  the  parties  did  not  intend 
finally  to  bind  themselves  {b);  and  oral  evidence  of  these 
circiunstances  is  admissible  {b).  And  so  a  disposition  will 
be  held  to  pass  only  the  legal  estate  (r),  or  to  pass  the 
estate  by  way  only  of  mortgage  (i),  if  such  be  the  intention ; 
and  this  intention  may  be  proved  by  oral  {e)  evidence. 
When  these  Evidentiary  Formalities  are  necessary  on  (i)  a  promise 

fnrmalities  are   by  an  Executor  or  Administrator  to  answer  damages  out  of 

Reqninte. 

To  a  Contract   his  own  estate  (/) ;  (2)  a  promise  to  answer  for  the  debt, 

default,  or  miscarriage  of  Another  person  (/);  (3)  a  promise 

made  in  consideration  of  Marriage  (/),  (not  being  a  promise 

to  marry) ;  (4)  an  agreement  which,  in  the  ordinary  course 

of  things,  would  not  be  performed  within  a  Year  from  the 

time  of  making  it  {g) ;  (5)  an  acknowledgment  of  (or  promise 

(a)  AmU  p.  122-127.  (i)  Lmeoh  y.  Wright,  4  D.  G.  J.  16. 

(6)  As  to  Specific  Performance  see  («)  Baigh  y.  Kagt;  Booih  y.  Tmrk, 

BiMMyy.  Eorm-Pajfm,  L. R.4  Ap.  823;  Lmeoh  y.  Wright. 

As  to  Damages,  Ckvtr  y.  Kirkman,  24  (f)  29  Car.  II,  c.  8,  s.  4. 

W.  R.  159.  (g)  29  Car.  II,  0.  3,  s.  4,  explained 

(e)  Baigh  y.  Kag§,  L.  R.  7  Ch.  469 ;  by  JirittuH  y.Ro$titer,  L.  J.  48  Ex.  362. 
Booth  y.  Twh,  L.  R.  16  Eq.  182. 
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to  pay)  a  debt  barred  by  any  Statute  of  Limitations  (a);  (6) 
a  contra(5l  for  the  Sale  of  Wares  exceeding  ;f  lo  in  value  (&), 
unless  part  of  the  wares  be  accepted,  or  an  earnest  given, 
or  part  payment  made  (c) ;  and  (7)  (which  I  have  reserved 
to  the  last  because  it  is  the  point  which  we  are  here  chiefly 
concerned  with)  any  (d)  contra(5l  (except  a  compulsory 
purchase  under  such  a  power  (e)  as  that  given  by  the 
Lands  Clauses  Adts)  respe<5ling  any  interest  in  any  here- 
ditament (/):  and,  as  personal  Annuities  granted  to  one 
and  his  heirs  are  hereditaments,  I  apprehend  that  they 
are  within  the  above  enad^ment,  although  they  are  not 
within  that  part  of  the  Statute  which  treats  of  Wills  (g) 
because  in  that  part  (A)  the  word  "hereditaments"  is  not 
used. 

A  Representation  is  equally  effecflual  without  these  for- 
malities, except  a  representation  that  another  person  is 
solvent  (f). 

A  Rescission  of  a  Contradl  docs  not  appear  to  require  ToaReadsflion 
any  formalities  (/),  even  though  the  contradl  itself  requires 
them  (/),  unless  the  rescission  be  contained  in  another 
contracfl  (J)  of  such  a  nature  as  to  require  them,  in  which 
case  its  validity  is  held  to  be  conditional  on  that  of  the 
substitutionary  contracfl  {k), 

A  Testamentary  Disposition  requires  these  formalities  (/),    j 
whether  it  be  made  by  appointment  (tn)  or  not  (»),  except   Disposition, 
(in  certain  cases)  the  Will  of  a  Soldier  or  Seaman  (o)  and   t^iy. 
except  a  Donatio  mortis  causa  (J>). 


ToaRepre- 
sentatioa. 


(«)  9  Geo.  IV,  c.  14,  t.  1 ;  3  &  4  W. 
IV,  e.  42,  s.  5. 

(*)  9  Geo.  IV,  c  14. 

(c)  29  Car.  II,  c.  3,  s.  17. 

Id)  Horagy  v.  Grmkam,  L.  R.  5  C.  P. 
9;  LmmoM  y.  Ba^fy,  2  Vern.  627. 

(#)  WtUUY,  WaiU,  L.R.  17  Eq.217. 

(f)  29  Car.  II,  c  3,  s.  4. 

(g)  B.Siagord 7.  Bmckhy,  2  V. S.  177. 
(A)  29  Car.  II,  c.  3,  s.  5. 

(i)  9  Geo.  IV,  0.  14,  qualified  by  19 
&  20  Vic,  c.  97,  s.  3. 


0*}  Com.  Dig.  ^Actions  on  case 
assumpsit"  (G)  cited  (with  some  oases 
which  appear  to  me  to  turn  on  other 
points)  in  argument  in  L.  R.  2  Kx.  135. 

(*)  NoMe  V.  IForrf,  L.  R.  2  V.x.  135. 

(/)  7  Wm.  IV  &  I  Vic,  c  26,  s.  9, 10. 

(m)  s.  9. 

(m)  s.  10. 

(o)  8.  1 1 ;  28  &  29  Vic,  c  72,  17  & 
18  Vic,  c  104,  s.  200. 

0*)  Moon  V.  Darlom,  4  D.  G.  S.  517 
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If  Non-testa- 
mentary. 


(Qoalification 
of  Rnle). 


To  an 
Anthoritj. 


What  these 
Foniialities 
consist  o£ 
Firstly: 
Writing. 
When  a 
written  Record 
made  nfter  the 
tiansaction  is 
snffident 


A  Non-testamentary  Disposition  of  any  interest,  whether 
legal  {a)  or  merely  beneficial  (a),  in  any  hereditament  {a) 
also  requires  them,  unless  it  be  a  surrender  of  copyhold 
(6)  or  a  lease  for  a  term  not  exceeding  three  years  from  the 
making  of  it  whereupon  the  rent  reserved  to  the  landlord 
amounts  to  at  least  two-thirds  of  the  full  improved  value 
(c),  or  a  surrender  of  a  leasehold  interest  made  symbolically 
{d)  or  by  change  of  possession  {e)  (i):  but  a  lease  made  by 
one  entitled  to  any  sufficient  estate  will,  (as  will  also  any 
disposition  made  by  one  who  has  a  fee-simple,)  create  a 
Tenancy  at  Will  (/),  even  though  it  be  unaccompanied  by 
these  formalities. 

An  Authority  to  make  such  a  non -testamentary  dispo- 
sition afFed^ing  a  hereditament  as  requires  these  formalities 
must  itself  be  accompanied  by  them  (g),  but  an  authority 
to  make  a  contracfl  need  not  (h). 

The  fadl  that  an  agreement  which  this  Statute  would 
invalidate  was  made  abroad,  does  not  entitle  a  party  to 
sue  upon  it  in  this  covmtry  (*). 

The  first  formality  prescribed  for  evidencing  the  trans- 
acftion  is  Writing.  A  Disposition  of  a  merely  beneficial 
interest  in  a  hereditament,  when  made  by  declaration  of 
trust,  (that  is  when  the  disponor  is  to  hold  the  property  for 
the  disponee,)  need  merely  be  proved  by  writing  (J) ;  but 
when  made  by  a  diredl  disposition  it  must,  (and  so  must 
every  disposition  of  a  legal  interest,)  be  made  by  writing  {k), 

(i)  The  Act  excepts  "Surrenders  hy  operation  of  law.*'  Under  this  expres- 
sion are  incladed  Surrenders  made  in  either  of  the  modes  mentioned  in  the 
text,  and  also  certain  transmissions  ( /),  which,  not  heing  tUspotUioHa  at  all,  do 
not  fall  within  the  terms  of  the  ruU  stated  in  the  text,  and  therefore  do  not 
require  to  he  mentioned  there  as  exceptions.  It  also  excepts  ( m)  Trusts  arising 
hy  operation  of  law  which  also  are  not  dispositions  but  transmissions. 

(o)  29  Car.  II,  o.  3,  s.  I,  3,  7,  9.  (A)  29  Car.  II,  c.  3,  s.  4,  17. 

(6)  S  3.  (a  )  Lernux  v.  0roicii,  12  C.  B.  801. 

(c)  s.  2.  (j)  29  Car.  II,  c.  3,  s.  7;  Smithy. 

(rf)  29  Car.  11,  c.  3,  s.  1.  as  inter-  Matthews,  .1  D.  G.  F.J.  139. 
preted  by  Vodd  v.  Acklom,  6  M.  &  G.         (A)  29  Car.  1 1,  c.  3,  s.  1,  3,  9-,  and 

673.  -  as  to  Wills,  7  Wm.  IV  &  1  Vic,  c.  26, 

(«)  Phew  V.  Popp/twelt,  12  C.  B.  N.  s.  9. 
S.  334.  (/)  29  Car.  II,  c.  3,  s.  I ;  lyow  v.  Rg^d, 

(/)  29  Car.  II,  c.  3,  8.  2.  13  M.  &  W.  285. 

(^)  8.  1,  2.  (m)  29  Car.  II,  o.  3,  s.  8. 
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A  Contradl  must  be  mad€  or  recorded  (a)  by  writing  (i),  and  a 
memorandum  recording  it  is  not  insufficient  merely  because 
it  disputes  the  corredlness  of  the  meaning  assigned  by  the 
opposite  party  to  an  unsigned  paper  to  which  it  refers  as 
containing  the  terms  of  the  contradl  (c).  Letters  (d)  are  a 
sufficient  written  embodiment  of  the  contradl,  and  a  slight 
expression  of  reference  in  one  letter  is  sufficient  to  connedl 
it  with  the  rest,  or  with  other  documents  (e).  But  a  Plead- 
ing which  insists  that  -a  specified  oral  agreement  is  not 
binding  is  not  a  sufficient  memorandum  thereof,  though  it 
acknowledge  that  it  was  made  (/). 

A  contradl  or  disposition  is  not  deemed  to  be  in  writing  What  the 
unless  all  its  terms  are  embodied  in  the  written  document  ^^21"'"* 
or  in  some  paper  referred  to  (g)  therein ;  but  oral  evidence 
is  admissible  to  show  what  paper  is  thus  referred  to  (A), 
and  a  mere  reference  to.  the  details  of  the  contradl  as 
"agreed  upon"  sufficiently  indicates  that  there  is  some 
paper  embodying  them  to  admit  oral  evidence  of  the 
existence  and  identity  of  that  paper,  so  that  the  paper, 
though  itself  unsigned,  becomes  incorporated  into  the 
signed  document  which  contains  the  reference,  at  least  if 
the  latter  be  a  letter  (»).  Consequently,  (in  cases  in  which 
evidentiary  formalities  are  required,)  all  those  terms 
which  a  contracfl  must  necessarily  contain  must  be  put  into 
writing,  and  to  this  principle  a  Declaration  of  Trust  is  no 
exception  (j).  The  contradling  parties,  the  subjedl-matter 
of  the  contracfl,  and  its  consideration,  are  amongst  these 


(fl)  Barkwortk  ▼.  Young.  4  Drow.  1.  (f)  Jackkon  v.  Oglamdtr,  2  If.  &  M. 

(ft)  29  Car.  II,  c.3,  as.  4,  17.  465. 

(e)  Buxtim  V.  Runt,  L.  II.  7  Ex.  279.  ig)  SmUk  ▼.  Dix^  3  Jar.  770. 

{£)  HmtUUttom  v.  JJriscoe,    1 1    Yez.  (h)  Ridgwag  v.  Wkartpm,  6  H.  L.  C. 

583;   said  Uuuey  ▼.  Home-I'agne,  L.  238;  see  also  as  to  what  is  a  safficient 

R.  4  Ap.  323;  though  expressed  in  the  incorporation,  Sena  VaUeySfx.y.Dunek' 

third  person,  JJartley  v.   Witkmson,  1  Uy,  L.  R.  4  CD.  1;  Morgan  y.Holford^ 

Ridg.  L  &  S.  357;  Daumann  v.  James,  1  S.  &  G.  101. 

L.  K.  3  Ch.  508.  («)  BttMwumnr.Jam4i,  L.R.3Ch.508. 

(O  Notes  (s)  (A)  («)  in  this  page.  O)  SmUk  v.  MaitUw,  3  D.  G.  F.  J. 

139. 
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Secondly: 
Either  bign»- 
ture. 
Id  what 
poaition  and 
with  what 
pnrpofle. 


ft 

terms.  The  question  how  far  it  is  necessary  that  their 
Identity  should  be  present  to  the  mind  of  each  party  has 
been  already  considered  (a), — ^that  now  under  consideration 
is  how  far  it  is  necessary  that  the  means  of  ascertaining 
that  identity  should  be  committed  to  writing, —  but  the 
same  answer  which  was  given  to  the  former  question  is 
applicable  also  to  this,  and  I  need  do  no  more  here  than 
refer  to  the  recent  cases  on  the  subje<5l  (b).  Terms  which 
are  implied  (c)  need  not  be  mentioned  in  the  writing,  and 
to  this  exception  must  be  referred  the  decision  that  a 
written  declaration  by  one  who  acquires  an  estate,  that  he 
holds  it  on  trust  for  another,  implies  that  he  will  also  hold 
on  the  same  trust  any  other  interest  which  he  may  after- 
wards acquire  under  circumstances  making  it  a  graft  on 
the  former  (d). 

The  second  Formality  is  Signature  {e\  which,  in  case  of 
an  instrument  not  testamentary,  is  sufficient,  though  not 
meant  to  give  eflfedl  to  the  instrument  as  a  contradl  (/)  &c., 
or  as  evidencing  such,  and  though  not  placed  in  the  usual 
position  of  a  signature  (g),  but  yet  only  if  meant  to  give  for 
some  purpose  authenticity  to  the  document  (A);  while  in  case 
of  a  testamentary  instrument  the  signature  need  not  be 
exa(5lly  at  the  foot  or  end  of  the  will  (i),  but  must  be  so 
placed  (f )  as  to  show  an  intention  to  give  effe<5l  to  the  docu- 
ment as  a  testamentary  disposition  (i),  and  cannot  validate 
anything  underneath  or  following  it  (f ),  nor  anything  written 
after  it  was  appended  (i). 


(a)  AnU  p.  101. 

(6) Sufficient  descriptions:  ''Propri- 
etors*' Ro»nt§r  V.  MiUtir,  L.  R.  3  Ap. 
U24;  "Trustee  selling  under  a  Trust 
for  Sale"  Callmg  v.  Kmg,  L.  R.  5  C. 
D.  660;  "  Company  in  possession**  Com- 
mmsy,  ScoU,  L  R.  20  Eq.  11;  ''Legal 
personal  representative  of  A  **  (though 
be  did  not  then  as  yet  fill  that  Office) 
Towh  ▼.  Topkam,  37  L.  T.  N.  S.  308. 
Insufficient  description:  "Vendor**  Poi- 
tu  V.  Du^ld,  L.  R.  18  £q.  4. 

(c)  Jwlep.  102,  103;  ^d  as  to  consi* 


deration  see  Powert  y.  Fomkr,  4  E.  & 
B.  511;  And  for  a  discussion  of  the 
doctrine  of  Implied  terms,  Coaptr  v. 
Hood,  26  Bea.  293. 

(ji)  Achtrley,  v.  Acherky,  7  B.  P.  C. 
273.    As  to  Grafting  see  Chap.  XXY. 

(c)  29  Car.  II,  o.  3,  ss.  1, 3,  4,  17. 

{f)Jomu  V.  Vidona  4*.  Co.,  L.  R. 
2  Q.  B.  323. 

(sr)  TomrrH  v.  CrifpB,  L.  J.  48  Ch.  567. 

(A)  CafoMv.CcftMi,  L.R.2  H.  L.  127. 

(0  15  &  16  Vic,  c  24. 
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The  signature  of  the  disponor  (a)  or  promisor  (b)  is  By  whom, 
necessary  even  though  the  disposition  be  made  to  one  as  *  ^' 
trustee,  and  consequently  a  declaration  of  trust  signed  by 
the  latter  only  is  a  nullity  {c).  And  even  if  a  vendor  exe- 
cutes and  registers  the  conveyance,  yet,  if  the  purchaser 
have  not  signed  anything  he  (the  purchaser)  is  not  bound 
{d).  But  the  signature  of  the  disponee  or  promisee  is 
unaecessary  even  when  valuable  consideration  from  him  is 
stipulated  for  (0,  unless  the  vesting  in  the  promisor  of  an 
estate  which  could  not  pass  to  him^  without  the  promisee's 
signature  be  a  condition  precedent  to  the  promisor's  liability 
(/).  And  the  memorandum  need  not  even  purport  to  express 
the  assent  of  both  parties,  for  an  offer  signed  by  one  party 
and  afterwards  orally  accepted  (or  by  condudl  acquiesced 
in)  by  the  other  is  sufficient  on  an  a(5lion  by  the  latter  (^), 
though  it  seems  the  party  who  signed  can  avoid  the  contratft 
unless  the  other  will  sign  within  a  reasonable  period  after 

r 

request  (k).  But  the  signature  of  any  person  authorized  (i)  Ab  Agent 
by  the  disponor  or  promisor  is  equivalent  to  that  of  the 
disponor  &c.  himself,  unless  the  person  so  authorized  be 
also  a  party  (J)  to  the  contra<5l,  except  when  the  disposition 
is  a  declaration  of  trust  {k),  or  is  what  the  adl  calls  "an 
assignment  of  a  trust"  (which  seems  to  include  every 
disposition  of  a  merely  beneficial  interest  (/) ),  and  provided 
that  when  the  disposition  is  testamentary  the  agent  must 
sign  in  the  presence  and  by  the  dire<5lion  of  the  testator  (m). 
And  the  sending  of  an  offer  or  acceptance  by  telegraph  is 
held  to  impliedly  authorize  the  telegraph  clerks  to  sign  the 
sender's  name  (») ;  and  the  employment  (a)  of  any  person 

(fl)  29  Car.  IT,  o.  3,  as.  1,  3,  7,  9.  3  Drew.  531  1 25. 

(h)  29  Car.  II,  c.  3,  8.  4,  17.  (0  29  Car.  H,  a  3,  ss.  1,  3,  4,  17. 

(e)  Krmtkmm  ▼.  Johmmm,  L.  R,  7  C.  (j)  Skwrmam  ▼.  BrmkU,  L.  R.  6  Q. 

D.  60.  B.  720. 

(d)  Hawkuu  V.  Holmei,  I  P.  W.  770.  (k)  29  Car.  U,  a  3,  8.  7. 

(0  AnU  p.  148-9.  (0  ^  9. 

(/)  filoprtmi  T.  Skurro,  Yelv.  18.  (m)  7  Wm.  lY  &  1  Via,  0. 26, 1.  9. 

(g)  Reuu  ▼.  Pieksky,  L.  R.  1  Ex.  (n)  Ooodbm  ▼.  FrmKit,  L.  R.  5  C. 

842 ;  Warmr  ▼.  WiUmgUm,  3  Drew.  523.  P.  302. 

(A)Saidineffeofc  Warmrv.  WittmgUm,  (o)  KmtjfM  y.  ProeUr,  3  y.&  B.  57. 
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as  audlioneer,  or  the  bidding  (a)  at  an  audlion,  is  held  to 
imply  an  authority  to  the  audlioneer  to  sign   the  party's 
name,    but  only  on  the  condition  of  incorporating  the 
conditions  of  sale  {b). 
At  wliat  time.         An  acknowledgment  after  the  document  has  been  finally 

revised,  of  a  signature  appended  before,  is  sufficient  (f), 
except  in  case  of  a  testamentary  disposition  (d). 
Or  (sometimes)       And  sealing  and  delivery  may  be  substituted  for  signature 
EiSiwy*"^       in   case  of  a  non-testamentary  disposition  of  a  subsisting 

legal  interest  less  than  a  fee-simple  (e),  and  (probably)  on 

any  non-testamentary  disposition  (/)  or  contra(5l  (/). 

Thirdly:  The  third  and  last  formality,   (which   however  is  only 

Req^te^^nly   necessary  to  a  will  or  codicil,)  is  Attestation,  which  must 

to  a  Will.  be  made  by  the  signature,  in  the  testator*s  presence,  of 

How  made. 

two  persons,  in  whose  simultaneous  presence  his  signature 

has  been  either  made  or  acknowledged,  but  no  particular 

form  of  attestation  is  necessary  (g). 
Addendamas         Contracfls  for  the  sale  of  shares  &c.  in  banks,   must, 
r^^'™f^      (though  for  reasons  diflferent  from  those  on  which  the 
Bank  Shares.     do(5lrine  the  subjedl  of  this  chapter  is  founded,)  designate 

the  shares  &c.  by  their  registered  number,  or  if  none,  by 

the  name  of  the  registered  proprietor  (A). 

(a)  JCemeyt  ▼.  Proetw,  3  V.  &  B.  57.  (<f )  15  &  16  Vic.,  c  24. 

(6)  Hi$kiom  y.  Wkaimon,  L.  R.  8  C.  («)  29  Car.  II,  c.  3,  s.  3. 

D.  467.  (/)  Cktrry  v.  Hemmg,  4  Ex.  631. 

(0  HwUoH  ▼.  SUwartf  L.  R.  9  C.  P.  {g)  7  Wm.  IV  &  I  Vie,  c  26,  s.  9. 

811.  (A)  30  &  81  Vic.,  0.  29,  i.  1. 
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As  a<5ls  in  reliance  on  an  incomplete  (a),  or  perhaps  even  Acts  of  Part 
an  indefinitive  (i),  contradl  or  disposition  render  it  binding,  ^  o"ninoe 
so,  much  more,  do  ac51s  in  reUance  on  a  contradl  which 
exists  in  fac51,  and  is  invalid  merely  for  want  of  evidentiary 
formalities.  Such  a(5ls  are  termed  adls  of  ^Part  Perform- 
ance, and  the  rule  which  attributes  efficacy  to  them, 
(unlike  the  corresponding  rule  respedling  contradls  incom- 
plete or  indefinitive)  is  perfecflly  unquestionable. 

A<5ls  in  reliance  on  a  contradl  cure  this  kind  of  inform-    TLongh  not 

ality  whether  they  be  stricflly  a  partial  performance  of  its   ^^^  * 

stipulations,  (as  a  change  of  the  possession  in  pursuance   Performance. 

of  a  contrad^  to  sell  (c)  or  lease  (i),)  or  not,  (as  expenditure 

{e)  by  the  promised  purchaser  or  lessee  on   property  the 

subjecfl  of  the  contracfl,  of  which  he,  before  the  contracfl, 

held   possession  as  tenant  or  otherwise,  and  upon  which, 

therefore,  he  did  not  require  to  enter).     But  such  acfls  will   Only  if  the 

only  cure  this  defedl  if  the  contra(5l  be  specifically  enforcible   ^«™«^y 
-f  ...  sought  be 

(/);  and  then  only  when  a  specific  remedy  (as  distinguished   specific 
from  damages)   is   sought  (g).      Yet   even   in   a(5lions    for   Unless  per- 
damages  complete  performance  on  one  side  will  in  some   co^^te  on 
cases  render  the  prescribed  formalities  unnecessary  if  the  one  side  and 
damages  be  merely  sought  for  the  withholding  of  a  definite   definite, 
sum  of  money  received  or  paid  (h), 

(a)  Ante  p.  104.  together  Letter  v.  Poserofi,  I  W.  T.  L. 

(6)  Ante  p.  99.  C.  (4th  Ed.)  768.                           [362. 

(c)  Buckmattery.  Harrop,  13  Vez.  494.  (f)  Briiain  v.  Rotsiter,  L.  J.  48  Ex. 

(«0  Paw  V.  Coombs,  1  D.  G.  J.  34.  (y)  KeUy  v.  Webiter,  12  C.  B.  283. 

(e)  Williame  v.  Evans,  L.  R.  19  Kq.  (A)  Crampton  v.  Varna  ^e,,  L.  R.  7 

547;  Mwtdy  v.  JoUffe,  b  M.  &  Or.  167;  Ch.  562;  and  see  KnowUnan  v.  Bhteit, 

Nmm  T.  Fabian,  L.  R.  I  Ch.  35,  (where  L.  R.  9  Ex.  307 ;  Green  v.  Saddmgton,  7 

there  was  also  part  payment  of  the  par-  £.  &  B.  503 ;  Jeakes  y.  White,  6  Ex.  873, 

chase  money);  Wilby.  Siradfing,  3Yez.  qualified  hy  KeBy  v.  Webeter,  12  C.  B. 

378 ;  much  more  entry  and  expenditure  283. 
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Only  if  And  these  acfls  will  only  cure  this  defecfl  if  they  are  such 

to  the  doer.        2is,  in  case  the  contradl  were  not  carried  out  (a),)  would 

damage  the  party  who  did  them.  Consequently,  circum- 
stances merely  evidentiary  of  a  contracfl  are  not  sufficient, 
however  strong  the  evidence  which  they  aflford  may  be, — as, 
that  the  vendor,  (to  prevent  a  writ  of  elegit  which  had  been 
issued  against  him  from  being  executed  upon  the  property,) 
gave  evidence  to  show  that  the  estate  belonged  to  the 
promised  purchaser,  or  that,  when  applied  to  for  permis- 
sion to  cut  timber  upon  it,  he  referred  the  applicant  to  the 
promised  purchaser  (h).  Yet  a  change  of  the  possession  is 
held  to  entitle  not  only  the  vendor  or  lessor,  but  also  the 
purchaser  or  lessee,  to  enforce  the  contradl.  In  the  case 
of  a  lease  this  appears  reasonable,  because  burthens  are 
attached  to  the  lease,  and  the  promised  lessee,  by  entering, 
subjetfts  himself  to  them ;  but  on  an  ordinary  purchase,  in 
which  the  purchaser  can  derive  only  advantage  from  the 
occupation,  the  reason  must  (I  think)  be  sought  in  the 
rule  that  every  contradl  specifically  enforcible  by  one  party 
is  so  by  the  other  {c),  ,  Lord  Redesdale,  indeed,  gave 
another  reason,  that  if  the  contracfl  were  held  void  the 
purchaser  would  be  subjecfl  to  an  acflion  of  trespass  {d)\ 
but  this  would  not  be  so,  for  he  might  plead  the  vendor's 
leave  and  licence  (i).  However,  in  the  latest  case  on  the 
subjecfl  (^),  in  which  a  man,  in  consideration  of  his  daugh- 
ter's intended  marriage,  agreed  with  her  and  her  intended 
husband  to  give  them  a  house,  and  they  contradled  the 
marriage,  and  entered  with  his  assent  into  possession,  the 

(i)  Nor  is  he  liable  to  an  action  for  use  and  occupation  (/),  even  tboagh  he 
reject  the  vendor's  title  {g\  though  in  that  case  he  must  account  for  the  income 
received,  less  by  equitable  deductions  (A). 

(a)  Said  I  S.  &  L.  41 ;  id.  130;  CaAon  {/)  Corrigan  v.  Woods,  I.  R.  1  C.  L. 

T. Colon;  Phillips v.Alderton,24yi.R.8,  73;  Rumbali  y.  Wright,  1  C.  &  P.  590. 

(6)  Whaiey  v.  Bagenal,  1  B.  P.  C.  345.  (y)  Winterbottom  v.  Ingham,  7  Q.  B. 

(c)  Ante  p.  149.  611. 

(d)  1  S.  &  L.  41.  {h)  King  v.  King,  1  M.  &  K.  442, 
(«)  Ungky  y.  Ungky,  L.  R.  5  C.  D.  approved  22  Bea.  365. 

887. 
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Court  held  the  contracfl  valid  on  the  ground  of  part  perfor- 
mance, although  no  burthens  were  attached  to  the  posses- 
sion of  the  house,  and  although  there  was  nothing  left  for 
the  father  to  enforce,  because  the  marriage,  which  was  the 
only  consideration  to  be  rendered  by  the   promisee,   had 
already  taken  place.     It   is   not   however   clear   that   the 
Court  meant  to  treat  the  entry  and  possession  as  sufficient 
a(5ls  in  reliance  on  the  contracfl.     They  considered  them 
as  evidentiary  of  the  existence  of  a  contracfl,  (and  there- 
fore as  fulfilling  the   condition   about   to  be   stated  that 
the  ac5ls  in  reliance  on   the  contradl  or  some  other  a(5ls 
accompanying  them  must  be  evidentiary  of  the  existence  of 
a   contra(5l,)    and   their  view    may   have  been  that    the 
marriage  was  a  sufficient   adl  in  reliance  on  the  contracfl. 
Such  a  view  would  be  quite  consistent  with  the  docflrine 
(about  to  be  stated)  that  a  marriage  alone,   without  any 
other  ac5l  evidentiary  of  a  contracTk,  is  not  a  sufficient  part 
performance.     Or  they  may  have  been  led  to  decide  as 
they  did  by  the  consideration  that  acquiescence  by  a  father 
in  the  marriage  of  his  daughter  implies  inducement,  and 
therefore   entitles  a   promisee  or   representee  to  enforce 
either  a  promise  or  representation  of  intention  though  there 
be  no  other  part  performance  than  the  marriage  (a).    They, 
however,   did  not   profess  to   be  influenced   by  this  last 
consideration,  and  it  is  difficult  to  attribute  to  them  the 
former  view,  because  marriage  is  not  a  sufficient  acfl,  even 
when  accompanied  by  the  evidentiary  circumstance  that 
the  promisor,  in  pursuance  of  the  promise,  (which  was  to 
make  his  will  in  a  specified  way  and  abstain  from  revoking 
it,)  did  make  it  accordingly  (J)), 

And  these  ac5\s  will  only  cure  this  defe(5l  if  they  be  such  And  within  the 
as  were  within  the  contemplation  of  the  parties  when  ^^^^^*^® 
contracfling  {c), 

(a)  Hammersley  v.  De  BUI,  12  CI.  &     Mascal,  2  Vern.  34. 
F.45;  Proie  v.Soady,  2Giff.  1 ;  Williams         (6)  Catonv.  Caton,  L.  R.2  H.  L.  127. 
V.  Wiiliams,  L.  J.  37  Ch.  854;  Cokes  v.        (c)  Floyd  y.  £uekland,  2  Free.  268. 
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And  Eviden- 
tiary. 


Except  in  cases 
of  Fraudulent 
Inducement 


Not  if  consist- 
ing of  Execu- 
tion of 
Instruments. 


And  only  if  they,  or  some  acfls  accompanying  them,  be 
of  a  characfler  not  readily  explicable  on  any  other  assump- 
tion than  that  some  contradl  exists  between  the  parties  {a). 
Entry  into  possession  {b)  is  held  to  be  of  this  characfler; 
and  so  is  expenditure  (c)\  but  continuance  in  an  occupation 
which  existed  before  the  contracfl  is  not  alone  sufficient  (d); 
nor  are  trifling  a(5ls  (such  as  re-building  a  party  wall  (e)); 
nor  is  making  a  will  containing  a  specified  bequest  (the 
promise  being  to  make  such  will  and  always  abstain  from 
revoking  it  (/)) ;  nor  is  procuring  (even  for  valuable  consi- 
deration) a  release  of  a  claim,  the  contra(5l  being  to  make, 
(in  consideration  of  the  procurement  of  the  release,)  a 
conveyance  of  specified  property  {g) ;  nor  is  the  payment 
of  Autftion  Duty,  since  it  is  equally  necessary  whether 
there  is  a  valid  sale  or  not  (A).  However,  Fraudulent 
Inducement  renders  evidentiary  circumstances  unnecessary 
in  certain  cases,  and  consequently  the  death  of  the  promisee 
without  leaving  the  property  away  from  the  promisor  (when 
the  latter  is  the  person  to  whom  it  would  pass  by  his  death), 
or  without  revoking  a  will  by  which  he  has  left  the  property 
to  the  promisor,  cures  the  defecSl  of  Informality  in  respe<5l 
of  an  engagement  by  the  promisor  to  deal  with  the  property 
for  the  benefit  of  a  third  person.  An  oral  or  implied  agree- 
ment of  this  nature  is  therefore  as  valid  (i)  as  if  in  writing 
and  signed. 

But  a(5\s  of  part  performance  are  not  sufficient  if  they 
consist  merely  in  the  execution  of  legal  instruments, — 
even  the  execution  and  registration  of  the  conveyance  does 


(a)  Exp.  Hooper,  19Vez.497;  Unglty 
V.  Ungley,  L.  R.  5  Ch.  887. 

(6)  Cases  cited  AnU  p.  185  (c)  (rf). 

(e)  Cases  cited  Ante  p.  185  (c). 

(d)  Conceded  Lincoln  v.  WriglU,  4  D. 
G.  J.  20;  WUliams  v.  Evans,  L.  R.  19 
Eq.  647. 

(«)  Frame  v.  Damon,  14  Vez.  384. 

(f)  Caton  V.  Cdlott,  L.  R.  2  H.  L.  127. 
(si)  O'BeiUy  t.  Thompson,  2  Qox,.  271. 


(k)  Buckmaster  v.  Harrop,  13  Yea. 
465-6. 

(i)  Springett  v.  Jennmgs,  L.  R.  10  Eq. 
488;  Norris  v.  Fraser,  L.  R.  15  Eq. 
318;  As  to  the  amount  of  evidence 
suiBcient  to  establish  such  a  promise, 
see  Mc.  Cormkk  y.  Grogan,  L.  R.  4  H. 
L.  82,  and  Jones  y.  Badky^  L.  R.  3  Ch. 
362. 
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not  entitle  the  vendor  to  enforce  the  contradl   against  a 
purchaser  who  never  signed  anything  {a) ;  nor  if  they  con-    Nor  of 
sist  merely  of  the  payment  of  money  (ft),  (though  this  may     ^T™®"*- 
be  relied  as  strengthening  the  force  of  a(5ls  of  expenditure 

(c) ;)  nor  if  they  consist  wholly  of  preliminaries  (d),  except   Nor  of 

n  •   1     •  i.  /  \  Preliminaries. 

under  special  circumstances  (e). 

And  Marriage  is  not  a  sufficient  acfl  of  part  performance  Nor  of 
(/)  even  when  it  forms  the  consideration  of  the  promise  (/),  ^**"i*go- 
because  the  statute  contains  a  distincfl  clause  (g)  invalida- 
ting oral  agreements  made  in  consideration  of  marriage. 
And  although  an  exception  of  cases  in  which  the  marriage 
has  been  solemnized  would  not  be  stridlly  co-extensive  with 
the  rule  (which  would  still  apply  to  the  agreements  in 
consideration  of  a  promise  to  marry  until  that  promise  had 
been  performed),  yet  it  would  pracflically  be  nearly  so. 

A  Decision  that  a  specified  adl  of  part  performance  is  net  (Reasoning 
sufiBcient  to  validate  an  informal  contradl  proves  a  fortiori  of  these  acts 
that  it  is  not  sufficient  to  validate  an  incomplete  or  inde-   J?  Jj^^°"^?^ 

finitive  one,  and  a  decision  that  such  an  a(5l  is  sufficient  to  on  other  defects 

i.j.  i.  •    ji  c.    '±.  £  ^'    •   and  conyersely. 

vaudate  an  incomplete  or  indennitve  one  proves  a  forttort  ^ 

that  it  is  sufficient  to  validate  an  informal  one.  , 

The  above  docflrine  is  founded  on  the  principle  that  a   Fraud. 

statute  made  to  prevent  fraud  shall  not  be  used  to  support 

fraud,  and  any  new  circumstances  falling  within  the  same 

principle  will  also  render  Formalities  for  ensuring  evidence 

unnecessary  in   a   specific  performance  a<5lion,  though  I 

have  shown  (A)  that  the  cases  (i)  decided  on  this  point  are 

explicable  on  another  ground. 

(a)  HcoDknu  v.  Eobnan,  1  P.  W.  769,  hrok§  v.  Thorpe,  3  Swan.  422;  Cooih  v. 

(where  the  purchaser  did  not  attend  at,  Jaeksm,  6  Yez.  41;  RMing  y.  WUku, 

nor  agree  to«  the  execution).  1  B.  C.  C.  400. 

(6)  Clinan  v.  Cooke,  1  S.  &  L.  40;  said        (e)  ChUd  v.  Comber,  3  Swan.  427. 
HtigkM  V.  Morris .  2  D.  G.  M.  G.  356 ;        (/)  Colon  v.  Caton,  L.  R.  2  H.  L.  1 27. 
Contra,  said  Mam  v.  Melbourne,  4  Yez.        (9)  29  Car.  II,  c.  3.  s.  4. 
720.  (A)  Ante  p.  178. 

(O  Nwm  V.  Fabian,  L.  R.  1  Ch  35.         («)  ^<^^  v.  Kajfe,  L.  R.  7  Ch.  469; 

(rf)  WhaUy  V.  Bagenal,  I  B.  P.  C.  Lmcoln  v.  Wright,  4  D.  G.  J.  23. 
345;  Popham  v.  Eyre,  Lofft.  808;  Pern- 
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Certain 
Judicial  Sales. 


Deposit  of 
Deeds. 


Admission  bj 
pleading. 


A  sale  under  the  Chancery  division  (a),  but  not  (b)  a  sale 
in  bankruptcy  may  be  enforced  notwithstanding  the 
absence  of  the  prescribed  formalities. 

A  deposit  of  Title  Deeds  as  security  for  money  (c), 
(which  implies  an  agreement  to  mortgage  the  property 
contained  in  them,)  is  likewise  an  exception,  not  only  to 
the  extent  to  preventing  the  depositor  from  recovering 
back  the  parchments,  but  to  that  of  specifically  binding 
the  estate.  This  docflrine  originated  in  the  view  that  the 
Title  Deeds  could  not  be  required  without  payment,  but  is 
now  extended  to  the  land  itself, 

And  as  ^^  quilihet  potest  renunciare  juri  pro  se  introducto''  an 
oral  agreement  will  be  enforced  if  the  defendant  admit  it 
and  do  not  insist  upon  the  Statute  {d), 

(a)  See  Blagden  y.  Bradbear,  12  Yez.  (4th  Ed.)  674. 

466,  477;  illl-6eN.  y.  Day,  iVez.  2 18.  id)   Gmter  y.    Hdltey,  Amb.    586; 

(6)  Said  Exp.  Cutis,  3  Dea.  267.  Spurrier  y.  Fiixgwald,  6  Yez.  548;  said 

(c)  Ru»$eU  V.  RushU,  1  W.  T.  L.  C.  Hidgway  v.  Wharton,  3  D.  G.  M.  G.  689. 
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Duty  conflicfling  with  interest  is  likely  to  be  neglecfled,  Reason  of  the 

and  several  rules  of  law  have  been  established  to  prevent  subject. 
this  result. 

For  this  reason  a  witness  attesting  a  will  is  not  (nor  is  Witness  to  wai 

the  husband  or  wife  of  such  witness)  entitled  to  any  gift  from  taking 

contained  in  the  will,  and  any  such  gift  is  void  even  as  to  ^^^^^  ^^• 
the  legal  estate,  and  not  merely  Voidable  (a). 

But   in   general  this  principle  operates  only  (b)  on  the  Principle  gen- 
beneficial  estate,  and  merely  renders  a  disposition  voidable  to  beneficial 

(c).     One  fundamental  principle  derived  from  it  is  that  a   ^^^, 

V  /      ^  -^  ^  ...       Fiduciarymay 

fiduciary  is  not  entitled  to  place  himself  in  a  position  in    not  place 
which  his  interest  would  be  opposed  to  his  duty  (i),  as,  (it   po^tfonin* 

seems,)  by  foreclosing  a  mortgage  which  he  holds  on  the    ^^'^ch  Interest 

^   ^  would  be 

trsut  estate  (i),  or,  (in  general),  by  bidding  at  a  sale  of  the   opposed  to 
trust  property  (i),  though  such  sale  be  made  by  aucflion   ^^*^' 
under  the  Court  (d). 

Consequently,  a  fiduciary  selling  property  in  pursuance  Fiduciary  may 
of  his  trust  is  not  authorized  to  sell  it  to  himself  (e) ;  and  Jkuaelf  ^ 
any  such  sale  will  be  voidable  (/)  by  the  beneficiary  or  his 
representatives,  whether  the  fiduciary  in  question  be 
trustee  (^),  executor,  (h)  administrator,  or  otherwise  («); 
and  a  bankruptcy  trustee  (j),  and  a  solicitor  in  a  bank- 
ruptcy (;),  are  deemed  to  be  (in  respecfl  to  the  estate)  fidu- 

(a)  25  Geo.  II,  c.  6,  s.  1 ;  26  Wm.  625,  in  which  the  doctrine  is  well 

IV  &  I  Vic,  c.  26.  B.  15.  defined. 

(6)  Hamilton  v.   Wright,  9  C.  &  F.  (f)  Exp.  James,  8  Vez.  352. 

123;  Maclinio$h  v.  Barber,  1  Bing.  50.  (s)  Fox  v.  Mackreth,   I  W.  &  T.  L. 

(c)  Exp.  James,  8  Vez.  352.  C.  1 15. 

((/)  Tennant  v.  7V«ncAar</,L.  R.  4  Ch.  (A)  Hall  v.  Ealleit,  1  Cox.  134. 

587.                                     *  (»)  Lewin  on  Trusts  (5th  Ed.)  864- 

(«)  Fox  V.  Maclreth,  1  W.  &  T.  L.  5;  Dart  on  Vendors,  c  1,  s.  4. 

C.  (4th  Ed.)  115;  Exp.  Lacey,  6  Vez.  0)  Exp.  Jam$$,  8  Vez.  345-6. 
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Fiduciary  may 
not  purchase 
from  himself. 


Life-tenant 
may  purchase 
from  fiduciary. 


claries  within  this  rule,  because  the  creditors  on  whose 
behalf  they  are  acfling  cannot  personally  interfere,  although 
a  solicitor  carrying  out  a  sale  on  behalf  of  a  vendor  (a)  who 
himself  superintends  it  is  not  so  deemed;  but  a  solicitor 
conducfling  a  litigation  {b)  respe<5ling  property  is  deeme4 
such  in  respedl  to  that  property.  The  rule  holds  though 
there  be  no  unfair  dealing  in  the  particular  case  ((?),  and 
though  an  aud^ion  be  the  mode  of  sale  adopted  (d)  (i). 

So  a  fiduciary  purchasing  'property  pursuant  to  his  trust 
is  not  authorized  to  purchase  it  from  himself  («),  nor  is  he 
authorized  to  purchase  it  from  one  whose  creature  he  is 
(/)  unless  he  disclosed  the  facfls  from  which  that  circum- 
stance appears  (such  as  the  fa<5l  that  it  was  this  vendor 
who  selecfled  him  for  the  fiduciary  office  (/)) ;  but  the  rule 
does  not  extend  to  a  case  in  which  there  are  several  pur- 
chasing fiduciaries  and  the  majority  of  them  are  indepen- 
dent, though  the  minority  be  vendors  or  under  the  control 
of  the  vendors  (^),  for  in  this  case  the  disinterested  fiduci- 
aries are  considered  sufficient  representatives  of  the  bene- 
ficiary, so  that  the  case  falls  under  the  same  rules  as  if  the 
purchase  were  being  efifecfled  by  the  beneficiary  himself  (A). 

A  Life-tenant  whose  consent  is  requisite  to  a  sale  of  the 
settled  property  is  however  entitled  to  purchase  it  himself  (i). 

(i)  In  a  recent  friendly  suit  (J),  in  which  Exp.  Jabus  was  cited,  a  sale  by 
auction  was  held  not  to  fall  within  the  rule,  and  a  purchase  by  the  trustee 
from  him&elf  was  upheld,  he  having  acted  correctly  in  the  particular  case;  but, 
as  this  was  only  the  decision  of  a  Vicp-Chancellor,  and  Exp.  Jamu  that  of  a 
Lord  Chancellor,  I  have  stated  the  law  conformably  to  Exp.  Jamu.  It  is  a 
mistake  to  say  that  the  purchase  in  Exp.  Jamet  was  not  held  void.  The  Lord 
Chancellor  said  he  would  not  set  it  aside  if  all  the  parties  interested  chose  to 
confirm  it. 


(a)  Said  Mc.  Pheraon  v.  Wait,  L.  R. 
3  Ap.  266,  270,  qualified  in  p.  271, 
where  Holmtm  v.  Loynes,  4  D.  G.  M.  G. 
278  is  cited. 

(*)  HaUv.  HalUt,  I  Cox.  134. 

(c)  Exp.  James,  8  Vez.  345, 347, 351-2. 

(rf)  Exp.  James,  8  Vez.  337,  348-9; 
Ingh  V.  Richards,  (No.  1)  28  Bea.  361. 

(•)  Said  Albion  Stisl  4<e.  Co,  v.  Mar- 


tin, L.  R.  1  C.  D.  585. 

(/)  New  Sombrero  Co,  y.  Ertanger, 
L.  R.  5  C.  D.  73. 

(^)  Implied  by  the  reasoning  in  Nem 
Sombrero  Co.  v.  Ertanger, 

(A)  See  below. 

(i)  Dicconton  y.  Talboi,  L.  R.  6  Ch. 
3*-8. 
'  U)  Bidtky  y.  Hiekleg,  L.  R.  2  Ch.  190. 
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A  fiduciary's  purchase  from,   or  sale  to,   a  beneficiary   Fidnciary  may 
who  himself  takes  an  a<5live  part  in  the  contradl  is  equally   purchase  from 
invalid  as  a  general  rule  (a) ;  and  the  rule  extends  to  all   ^^©ficiary. 
who  occupy  confidential  relations,  though  they  be  not 
stri(5lly  fiduciaries  {b). 

But  a  disclosure  by  the  fiduciary  to  the  beneficiary  of  all   Unlesa  he 
circumstances  known  to  the  former  {c)  and  unknown  to  the  mate^ 
latter  and  likely  to  influence  {d)  the  judgment  of  the  latter  circumstanoea. 
in  deciding  whether  and  on  what  terms  to  sell  &c.,  made 
before  the  conclusion  of  the  contradl,  creates  an  exception 
to  this  rule,  though,  of  course,  invalidity  may,   notwith- 
standing, arise  from  other  causes,  as,  for  example,  from 
the  presumption  of  undue  influence  (e). 

A  Life-tenant  seems  to  stand  on  the  same  footing  as  a   j^^y  ^gy  Life, 
fiduciary  so  far  as  regards  his  liability  when  dealing  with   tenant. 
the  settled  property  to  disclose  any  circumstances  known 
to  him  respe<5ling  it  (/). 

On  a  sale  by  a  fiduciary  to  his  beneficiary  the  circum-  What  circum- 
stance that  the  former  had  (a  few  days  before)  purchased  JJ^J^^Jj^ 
the  property  at  half  the  price  at  which  he  is  endeavouring  to 
sell  it  must  be  disclosed  to  bring  the  case  within  this 
exception  {g);  and  on  either  a  sale  (A)  or  purchase  (i) 
effe<5led  not  by  the  fiduciary  himself  but  by  another  on  his 
behalf  the  fadl  that  the  latter  is  saSiing  on  behalf  of  the 
fiduciary  must  be  equally  so. 

Notwithstanding  the  above  rules,  a  person  who  is  seek-    Intending 

ing  to  obtain   a  valuable  appointment  as  fiduciary,   (for  pn^£2^2 

mtent  to  sell 

(a)   Poofey  V.  QuUter,  2  D.   G.  J.    L.  R.  5  C.  D.  1 18.  to  benefidaiy 

837;  Mc.  Phsrsom  v.  Watt,  L.  R.  3  Ap.        («)  Oray  v.  JVarntr,  L.  R.  16  Eq. 
254.  577;  Ltif  v.  Lord,  34  Bea.  227;  AnU 

(V)  Me.  Pkirton  ▼.  Watt,  L.  R.  3  Ap.    p.  132^. 
254.  (f)  Said  Dieconton  v.  Talboi,  L.  R.  6 

(c)  Lufv.  Lord,  34  Bea.  227;  Dm-     Ch.  37-8. 

torn  V.  Damur,  23  Bea.  220;  Spencer  v.  (^)  New  Sombrero  Co,  ▼.  Brhmger,  L. 

Tag^um,  22  Bea.  580-1 ;  and  see  Pooley  R.  5  C.  D.  1 18. 

V.  Qmiier,  2  D.  G.  J.  344,  350,  and  8  (A)  New  Sombrero  Co,  v.  Brhmger,  L. 

Vez.  352.  R.  6  C.  D.  120. 

(d)  Mc,  Pkereun  v.  Wait,  L.  R.  3  Ap.  (t)  Me,  Phertou  ▼.  Wait,  L.  R.  8  Ap. 
266, 27 1 ;  New  Sombrero  Co,y,  Erianger,  272. 

Q5 
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Rules  apply  to 
entire  tran»- 
actioQ  though 
Fiduciaxy 
acted  jointly 
with  another 
person. 


Fiduciary  8cc. 
may  not 
receive  Gift 
fromhenefi- 
ciary. 


Beneficiary  is 
entitled  to 
whatever 
Fiduciary  has 
(as  such) 
acquired. 


example,  a  promoter  of  a  company  seeking  to  obtain  the 
appointment  of  diredlor,)  is  entitled  to  engage  with  a  third 
person,  that,  if  he  obtain  it,  he  will  purchase  specified 
property  from  that  third  person  (a)  with  the  purpose  of 
afterwards  selling  it  at  a  profit  to  the  beneficiaries,  but 
whether  he  can  fulfil  this  engagement  will  depend  upon 
whether  he  takes  care  that  some  independent  person  takes 
the  acflive  part  as  purchaser,  and  that  all  material  circum- 
stances are  disclosed  (b). 

The  avoidance  of  any  contrad^  which  was  entered  into 
by  the  fiduciary  and  another  person  jointly  will  extend  to 
the  rights  of  the  other  person  as  well  as  to  those  of  the 
fiduciary  (c),  because  it  cannot  be  known  whether  either 
the  other  person  or  the  beneficiary  would  have  been  willing 
to  be  bound  if  they  had  not  supposed  the  fiduciary  to  be  so. 

Again,  a  capacity  of  receiving  gifts  is  considered  likely 
to  induce  a  party  filling  a  confidential  relationship  to 
negle(5l  the  duties  attached  to  it  except  when  stimulated  by 
gifts,  and  consequently  the  existence  of  such  a  relationship 
invalidates  any  gift  which  the  party  who  reposes  confidence 
may  have  made  to  the  party  in  whom  he  reposed  it  (i), 
even  though  the  relationship  be  not  stridlly  that  of  a 
fiduciary  but  that  (for  example)  of  a  solicitor  (tf),  and 
though  no  fraud  or  misrepresentation  has  been  pracSlised 
or  is  suspedled  (/) ;  but  not  if  the  relationship  be  severed 
before  the  gift  is  made  (g). 

From  the  same  reasons  the  law  deduces  this  further 
consequence — that  a  beneficiary  is  entitled  to  everything 
of  pecuniary  value  which  his  fiduciary  has  by  means  of 
his  fiduciary  position  acquired  (h);  for  example,  the  Renewal 


(a)  Gover*»  Case,  L.  R.  I  C.  D.  182. 

(6)  New  Sombrero  Co.  y.  Erianger,  L. 
B.  5C.  D.  118. 

(c)  Mc,  Pherson  v.  Watt,  H.  L.  3  Ap. 
276;  Pooley  v.  QtUlter,  2  D.  G.  J.  343-4. 

(lO  Sd.  VaughtonY.Nobk,  30  Bea.  39. 

(«)  Morgan  y.  Mimtt,  L.  R.  6  C.  J>. 


638 ;  citing  Tomaom  y.  Ju^,  3  Drew. 

606,  as  containing  an  elaborate  review 

of  the  cases. 
(f)  Morgan  y.  Minett, 
{jg")  Said  Morgan  v.  Minett. 
(Jk)  Aberdeen  Town  CowftcU  y.  Aber- 

detn  UnimrtUg,  L.  R.  2  Ap.  554-5. 
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of  a  Lease  (a),  Fishing  Rights  granted -to  him  from  a  belief 
that  he  is  owner  (Z>),  Shares  in  a  company  obtained  as  a 
consideration  for  becoming  a  direcflor  of  it  (c),  or  a  profit 
or  douceur  given  to  the  fiduciary  by  one  who  is  purchasing 
from  him  on  a  sale  made  pursuant  to  his  trust  or  authority 
(rf) ;  and  this  applies  whether  the  fiduciary  in  question  be 
a  trustee  (^),  a  facflor  (/),  an  executor  (/),  an  executor 
of  his  own  wrong  (/),  a  dire(5lor  {g)  or  promoter  (Ji)  of  a 
company  (when  the  company  is  the  beneficiary),  a  mort- 
gagee (/),  a  devisee  subje(5l  to  charges  (/)  (when  the  char- 
geant  is  the  beneficiary),  a  joint-tenant  (/),  a  partner  (/),  or 
an  agent  for  sale  (/)  (at  least  if  he  possesses  knowledge  of 
the  property  &c.  beyond  what  would  be  necessarily 
possessed  by  anyone  living  in  the  neighbourhood  (J)) ;  and 
whether  the  beneficiary  be  an  individual  (A),  a  company  (/), 
a  charity  (w),  or  otherwise ;  and  whether  the  transadlion 
by  which  the  benefit  was  acquired  be  a  bargain  by  which 
risk  is  incurred  (»),  or  a  gift  (p) ;  and  whether  the  benefit 
which  the  beneficiary  seeks  to  recover  be  that  which  the 
trustee  &c.  originally  acquired  by  means  of  his  fiduciary 
position  (/),  or  be  something  which  he  acquired  indire(5lly 
by  (for  example)  trading  with  that  {q)\  and  though  any 
period  however  long  has  elapsed  since  the  benefit  was 
acquired  before  the  beneficiary  commenced  proceedings  to 

(a)  Sandford  v.  Ktech,  (or  Kuck  v.    286,  qualified  by  Morgau  y.  Elford,  L. 
Sm^ord),  I  W.  T.  L.  C.  (4th  Ed.)  44.     R.  4  C.  D.  322. 

(b)  AUrdeeH  Town  dmncU  v.  Aber-        (j)  See  L.  R.  4.  C.  D.  384. 

dbcN  Umversity,  L.  R.  2  Ap.  654-5.  {k)SandJordy.Kuck,  I  W.T,L,C.44. 

(c)  Said  CarUng's  Cm,  L.  R.  C.  D.        (0  Carting's  Case;  Mc.  Kay*$  Comb, 
\2S/m,  (m)  Abwdun  Toum  Coumciiy,  Ahv^ 

(ji)  Conceded  as  the  general  role,  dten  Unw^tUy,  L.  R.  2  Ap.  544. 

Morgan  y.  Elford,  L.  R.  4  C.  D.  352.  (»)  De  Busscht  y.  AU,  L.K,B  C.  D. 

(•)    Sandford  v.  K§eck,  I  W.  T.  L.  C.  286. 

(4th  Ed.)  44;  Aberdeen  Town  Council  y.  (o)  Mc,  Kojfe  Ctm,  L.  R.  2  C.  D.  1, 

Aberdeen  Unioersity,  L.  R.  2  Ap.  544.  where  a  bargain  which  tho  trustee  had 

(f)  Lewin  on  Trusts  (5th  Ed.)  147-8,  negotiated  on  his  beneficiary's  behalf, 
153.  was  the  motiye  of  the  gift. 

(g)  Carting's   Caee,   L.  R.  I  C.  D.        (p)  Aberdeen  Toum  Couneii  v.  Aber- 
128JiM.  deen  UmversOy,  L.  R.  2  Ap.  544. 

(i)  Mc.  Kay'e  Case,  L.  R.  2  C.  D.  1.        {q)  Sd.  Carling'e  Com,  L.  R.  1  C.  D. 
(i)  De  Butsclu  y.  AU,  L.  R.  8  C.  D.     126,  /28. 
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EzoepUoDs. 


Life-tenant  ib 
(in  at  least 
some  cases) 
within  this 
mle. 


obtain  it(a)(i);  and  though  some  device  may  have  been 
resorted  to  for  evading  the  rule,  (for  example,  a  sale  by 
the  fiduciary  to  a  trustee  for  himself  (a)) ;  and  though  the 
beneficiary  has  given  to  the  party  from  whom  the  trustee 
received  the  profit  in  question  a  release  from  any  right 
which  he  (the  beneficiary)  may  have  had  to  upset  a  tran- 
sacflion  in  respedl  of  which  it  was  received  (b) ;  and  though 
the  fiduciary  incurred  some  risk  in  discharging  his  duties 
as  such,  for  which  risk  the  benefit  in  question  might  be 
considered  a  compensation  (c);  and  even  though  a  local 
usage  exist  to  the  eflfedl  that  the  fiduciary  may  retain 
such  a  benefit  (d).  But  the  prote<5lor  of  a  settlement  is  not 
deemed  a  fiduciary  (e).  And  a  fiduciary  is  not  thus  bound 
to  give  to  his  beneficiary  the  profits  derivable  from  a 
business  contradl  entered  into  by  him  on  his  own  behalf 
with  another  fiduciary  on  behalf  of  the  beneficiary,  at  least 
if  the  latter  was  also  personally  interested  to  an  extent 
sufficient  to  insure  his  exercising  his  judgment  in  good 
faith  (/). 

A  Life-tenant  is  not  in  general  deemed  a  fiduciary  for 
the  persons  entitled  under  the  settlement  (g) ;  consequently 
he  would  not  be  so  on  principle  within  this  rule,  and  there- 
fore, if  the  owner  of  a  leasehold  settle  it  on  one  for  life  and 
after  his  death  for  another,  and  the  former  obtain  a 
renewal,  the  estate,  after  the  termination  of  the  period 
during  which  the  original  lease  would  (if  unsurrendered) 
have  endured,  ought  to  belong  to  the  life-tenant  and  his 

(i)  In  this  case  the  period  was  169  years,  and  the  heneficiary  was  a  corpo- 
ration holding  for  a  charity.  But  if  an  individual  beneficiary  and  his  heirs 
were,  for  an  equal  period,  ignorant  of  the  benefit  acquired  by  the  trustee,  or 
(though  cognizant  of  it)  unwilling  to  confirm  it,  the  same  rule  would  apply. 


(a)  AberdMH  Toion  CmmcU  v.  Ahtt' 
dmt  Unwersiiy,  L.  R.  2  Ap.  544. 

(()  BagnaU  v.  Carlton,  L.  R.  6  C.  D. 
399-400. 

(c)  D«  Buudu  V.  AH,  L.  R.  8  C.  D. 
$86. 


(rf)  L*  R-  8  C.  D.  p.  317. 

(O  3  &  4  Wm.  rV,  c.  74,  s.  36. 

(/)  Albion  Steel  4*.  Co.  v.  Martin,  L. 
R.  1  C.  D.  580. 

(S)  Accordingly  Direoneon  v.  Talbot, 
L.  R.  6.  Ch.  34,  39,  / 1^ 
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representatives,  unless  either  he  was  also  a  fiduciary,  (as 
when  the  estate  is  conveyed  to  him  upon  trust  for  himself 
during  his  life  and  afferwards  for  another,  or  when  the 
leasehold  comes  to  him  as  executor  of  the  settlor,)  or  the 
settlor  had  a  right  to  renewal  (a),  (in  which  case  every 
renewed  lease,  by  whomsoever  obtained,  must  be  the 
property  of  the  original  settlor  and  those  deriving  under 
him);  but  instead  of  this  the  life-tenant  of  a  leasehold  who 
obtains  a  renewal  of  it  is  held  bound  as  universally  as  if  he 
were  a  trustee  (b).  But  this  has  not  been  extended  to  the 
case  of  a  life-tenant  of  a  leasehold  purchasing  the  fee-simple 
(c),  though  the  lease  was  held  under  a  corporation  (rf), 
unless  he  be  also  trustee  (e). 

A  corollary  of  this  rule  is  that  a   fiduciary  (/),   and  it    Therefore 
seems  a  life-tenant  also  (^),  purchasing  an  incumbrance  on   ^^i\^^ 
the  trust  property,  is  not  entitled  to  recover,  on  account   profit  by  the 
thereof,  more  than  he  paid  for  it,  although  the  amount  of  (made  by  the 
the  incumbrance  may  be  more;  but  it  is  a  general  rule   Fiduciary &c.) 
that  everyone  may  hold  his  legal  rights  as  security  for  brance  at  an 
his  beneficial  rights,   and  therefore  such  a  fiduciarj^  is   ^nder-value. 
entitled  to  prove  in  the  bankruptcy  (/f),  or  winding  up  (*), 
of  his  beneficiary,  for  the  whole  amount  (*),  and  to  draw 
dividends  up  to  the  amount  which  he  has  adlually  paid  (f). 

However,  (by  an  extension  of  the  principle  that  a  third   Beneficiary 

person  who  adopts  a  contracfl  is  subjecfl  to  the  liabilities  ^!|°^rth^*°" 

attaching  on  it)  the  beneficiary  is  only  entitled  to  take  rules  i» 

advantage  of  the  above  rules  on  the  terms  of  reimbursing  r^^bnrge 

the  fiduciary  for  the  consideration  he  paid  for  the  benefit   Fidndary  and 
•^  *^  .  the  hitter  has 

so  acquired  by  him  (a),  and  for  the  expenses  which  he  alien. 

(a)  Trun^per  v.  Trumpet,  L.  R.  14  (A)  Cases  referred  to  in  re  Oomeruitt, 

Eq.  296.  L.  R.  1  C.  D.  141-2. 

(6)  Watersr.  Bailey,  2Y.&C,Ch.2l9,  (t)  Re  Imperial  Land  Co.  ezp.  Lor- 

(c)  Randall  y.  Russell,  3  Mer.  190.  Inag,  L.  R.  4  C.  D.  566,  was  compro- 

(jt)  Hardman  y.  Johnson.  3  Mer.  S47.  mised  on  these  terms,  hut  the  point  was 

(e)  Isaac  v.  WaU,  L.  R.  6  C.  D.  706.  not  decided. 

(f)  Lewin  on  Trusts  (5th  Ed.)  227  (J)  PoetleikmaUe  v.  Lewihwaite,  2  J. 
(c)(</),  229  (c)  (A);  and  see  Ex]^.  James,  Ac  H.  237 ;  see  also  Barwell  v.  Banoett, 
8  Vez.  337.  34  Bea.  371. 

(g)  HiU  V.  Browne,  Drur.  433. 
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Remaindermen 
&c.  entitled  to 
benefit  by 
Release  of 
Right  obtained 
by  a  Life- 
tenant. 


incurred  in  acquiring  it  (a) ;  and  the  fiduciary  is  entitled, 
pursuant  to  the  principles  discussed  in  a  later  chapter,  to 
a  lien  upon  it  for  these  sums  (b). 

There  is  a  further  Rule  deduced  from  the  same  general 
principle — namely  that  a  release  of  an  outstanding  Right, 
obtained  by  a  life-tenant  (^),  or  by  the  party  entitled  after 
his  death  (i),  will,  alike  as  regards  the  legal  {e),  and  the 
beneficial,  estate  (^),  operate  for  the  benefit  (according  to 
their  interests)  of  all  who  are  interested  in  the  property. 


(a)  Bagnall  v.  CarUUm,  L.  R.  6  C. 
D.  371;  Lewin  on  TniBts  (5th  Ed.) 
150(c)  to  151  (c> 

(()  lioae  V.  Wall,  L.  R.  6  C.  D.  706. 


(c)  Litt.,  B.  453. 

(<0  Litt,  8.  452.  ' 

(«)  Yem  Y.  Edwardi,  1  D.  G.  J.  598. 


(  199  ) 


CHAPTER  XXIV. 

UNLAWFULNESS   AND    IMMORALITY  AS   AFFECTING   THE 
VALIDITY  OF   CONTRACTS,   &C. 


An  unlawful  or  immoral  purpose  renders  void  a  contradi   Effect  of 
entered  into  to  promote  it  (a),  even  though  the  unlawfulness   ^'^^^^f^ 
be  only  created  by  statute,   and   though  the  party  who   On  a  Contract. 
is  suing  on   the  contracfl  was  himself  indiifferent  to  the 
purpose,  and  merely  acfluated  by  the  desire  of  gain,  but 
aware  that  the  other  party  intended  (and  would  by  the 
contra(5l  be  enabled)  to  carry  out  the  objecflionable  purpose 
(b),  and  though   the  contradl  be   supported  by  valuable 
consideration   of  an  unobjecflionable  characfler  (b),  or  be 
made  by  deed  (r)  and   so  require  no  consideration,   and 
though  it  be  made  both  by  deed  and  in  consideration  of  a 
valid  disposition  which,  however,  was  itself  intended  for  the 
furtherance  of  the  objecflionable  purpose  (d). 

An  unlawful  or  immoral  purpose  renders  void  a  disposition  On  a  Dispo. 
made  to  promote  it  (e)  if  the  intention  (as  disclosed  by  the  "^^°'*' 
disposition),  be  that  the  estate  shall  not  pass  until  some- 
thing has  been  done  for  the  accomplishment  of  the  purpose 
(e) ;  but  not  if  the  intention  be  that  the  estate  shall  pass, 
and  that  the  purpose  shall  afterwards  be  accomplished, 
although  in  this  latter  case  any  clause  diredling  the  accom- 
plishment of  the  purpose  (/),  or  direcfling  that  in  the  event 

(a)  Sykes  y.  Beadon,  L.  R.  11  C.  D.  ValB  v.  Rex,  6  B.  P.  C.  31,  and  hj 

170;  RawHng  v.  Coal  Commrs.  Ass,,  43  Newnum  y.  Newman,  4  M.  &  S.  66. 

L.  J.  M.  C.  1 1 1 ;  Smith  V.  WhiU,  L.  R.  (O  Smiih  y.  WhU;  L.  R.  1  Eq.  626. 

1  Eq.626;  Pearce  v.  Brooks,  L.R.  1  Ex.  (e)  Re  MapUback  exp.  CaUecottf  L. 

813;  BegbU  y.  PhosphaU  4*0.  Co.,  L.  R.  R.  4  C.  D.  150;  Ay§rsi  y.  Jetikms,  L. 

10  Q.  B.  491.  R.  16  Eq.  275;  Tayhr  y.  Ch$9ter,  L.  R. 

(6)  PearcB  y.  Brooks,  4  Q.  B.  309. 

(c)  ilnofi.  3  A.  &  E.  868 ;  Dwergitr  (f)  Ante  p.  94. 
y.  Fdbwes,  1  C.  &  F.  39,  qoalifiod  by 
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of  it  not  being  accomplished  the  estate  shall  return  to  the 
disponor  (a)  or  pass  to  another  person  {b),  will  be  void. 
But  in  applying  this  rule  the  legal  and  the  beneficial  estate 
must  be  separately  considered,  for  the  intention  may  be 
that  the  legal  estate  shall  pass  to  the  disponee  in  order  to 
enable  him  to  accomplish  the  purpose,  and  yet  that  the 
beneficial  estate  shall  continue  in  the  disponor  unless  and 
until  it  be  drawn  out  of  him  by  the  accomplishment  of  the 
purpose, — in  other  words,  that  the  estate  shall  be  held  on 
trust  to  accomplish  the  purpose,  and,  subjedl  thereto,  for 
the  disponor, — and  in  such  a  case  the  disposition  will  be 
quite  valid  as  regards  the  Legal  estate  (c)  but  will  be 
inoperative  on  the  Beneficial  estate  (c),  and  the  disponor 
will  therefore  be  entitled,  (as  an  incident  of  his  continuing 
beneficial  estate,)  to  require  a  re-conveyance  of  the  legal 
estate  {c):  and  this  holds  good  though  the  subjecfl  be  a 
personal  chattel  (d),  except  that  in  this  case  the  legal 
"right  of  possession"  occupies  the  place  of  the  "legal 
estate,"  and  the  legal  "right  of  property"  that  of  the 
"beneficial  estate"  (i),  a  distincftion  which  is  probably  one 
of  nomenclature  only. 
On  a  Revo-  An  unlawful  or  immoral  purpose  will  not,  (it  has  been 

<^^^'  thought,)  invalidate  a  revocation  (made  to  promote  it)  of  a 

will  (e). 
What  purpose        Unlawful  and  immoral  purposes  are  so  numerous  that  I 
ABwrfunlawfid  propose  to  define  only  those  which   are  of  a  somewhat 
In  general.        technical  characfler,  and  the  impropriety  of  which  would 

therefore  not  be  clear  if  it  were  not  established  by  decision. 
Restraint  on  A  purpose  to  restrain   a  person    from    following    the 

Religion.  dicflates  of  his  conscience  in  the  choice  of  a  religion  has 

been  recently  (/)  held  lawful. 

(a)  Co.  Litt  206.    And  see  generally  (d)  Tayhr  v.  BcmtrM,  L.  R.  1  Q.  B. 

as  to  conditions  subsequent,  the  leading  D.  29 1 . 

case  of  Egerton  t.  L.  Brwrnhw^  4  H.  L.  1 .  («)  Ocebsion  y.  FuUahve,  L.  R.  9  Ch. 

(()  IVilkuuon  y.  WUkmaon,  L.  R.  12  162. 

Eq.  604.  (f)  So^mm  y.  HaVwrd,  L.  R.  1 1  C.  D. 

ie)  S jfwiMM  Y.  Hughes,  L.n,  9  Eq,  47 5.  969. 
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But  a  purpose  to  Restrain  Marriage  was  formerly  consi-  Restraint  on 
dered  to  be  objecflionable.  This  docflrine  is  said  to  have  been  "•"*■*'• 
introduced  by  the  Ecclesiastical  Courts,  which  had  cogni- 
zance of  bequests  of  personal  estate  (a),  and  to  have  been 
copied  by  them  from  the  Roman  Law,  which,  (on  account 
of  the"  peculiar  state  of  society  prevailing  under  the 
Empire,)  endeavoured  to  encourage  matrimony  {b).  In 
modem  times  the  tendency  of  decision  has  been  to  consider 
such  a  purpose  lawful,  and  it  has  been  decided,  that  a 
purpose  to  prevent  the  marriage  of  a  Widow  {c)  or  Widower 
(d)  is  unobjecflionable,  and  that  a  condition  against  even  a 
first^marriage  is  imobje(flionable  when  annexed  to  such  a 
gift  as  never  came  under  the  Ecclesiastical  Jurisdicflion, 
(for  example  a  gift  of  an  estate  of  freehold  {e),)  unless  it 
appear  that  the  prevention  of  marriage  was  the  very  ohje^ 
of  the  donor  {e)  and  not  merely  the  obvious  consequence  of 
the  condition  attached  by  him.  In  other  cases  the  validity 
of  such  a  purpose  depends  (/)  on  distin(flions  of  a  technical 
chara<5ler,  which  admittedly  rest  on  no  grounds  of  reason, 
but  simply  (in  each  case)  on  the  question  whether  its  circum- 
stances render  it  indistinguishable  from  those  cases  which 
were  decided  at  the  time  when  restraints  on  marriage  were 
considered  a  substantial  evil.  A  legacy  of  money  to  arise 
from  the  sale  of  freeholds  direcfled  to  be  sold  is  considered 
as  falling  under  the  rules  applicable  to  bequests  of  which 
the  Ecclesiastical  Courts  had  cognizance  (g). 

With  a  view  to  remove  temptations  to  unchastity,  the   Unobastity: 
law  invalidates  every  gift,  (whether  by  settlement  or  will  or  fii^»!^^^"^ 
otherwise,)  made  to  future  Illegitimate  oflfspring  (A)  even   oflbpring). 

(a)  Bellairs  y.  BdUdrM,  L.  R.  18  Eq.  of  the  decisions  in  Theobald  on  Wills, 

514-15.                                          [510.  311-15;  and  in  1    Smith's   Real  and 

(&)  tMhnrt  y.  BMtdra.  L.  R.  18  Eq.  Personal.  Chap.  Y.                        [510. 

(r)  Ewau  y.  ffoxscr.  2  H.  &  M.  190;  {g)  BtUair*  y.  BtUairs,  L.  R.  18  Eq. 

Newton  y.  Mar$den,  2  J.  &  H.  356;  said  (A)  Said  Orcluton  y.  Puttahvt,  L.  R. 

Allen  y.  Jackson  L.  R.  1  C.  D.  399.  9  Ch.  166,  177;  said  HiUy.  Crook,  L. 

(d)  AUeny.JackMon  L.R.IC.D.S99,  R.  6  H.  L  278  /  18-19,  280  /  6;  fi&mf. 

(«)  Jones  y.  Jones,  I  Q.  B.  D.  279.  well  v.  Edwards,  Cro.  El.  509;  Methm 

(J)  Scott  y.  Tyler,  1  W.  T.  L.  C.  (4th  v.  D.  Devon,  1  P.  W.  529,  both  approyod 

Ed.)  144,  and  notes,  and  see  statement  L.  R.  9  Ch.  166, 171.                                    ^^ 
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though  the  parents  may  have  contra(fled  an  invalid  marriage 
(a)  and  though  affinity  may  be  the  only  cause  of  its  inva- 
lidity (as  in  the  case  of  marriage  with  a  Deceased  Wife's 
Sister  (a)).  But  it  is  not  yet  clear  that  the  rule  is  not 
confined  to  cases  in  which  the  gift  in  question  tends  to 
induce  the  unchaste  intercourse  (as  when  it  is  communicated 
to  one  of  the  intended  parents  not  being  the  donor  (b)).  And 
the  rule  does  not  invalidate  a  gift  to  offspring  conceived 
before  the  disposition  is  made  (i),  or,  (in  the  case  of  a 
revocable  gift  such  as  a  bequest  (c)  (i))  conceived  before 
the  gift  becomes  irrevocable,  even  though  they  be  still 
unborn  (i);  nor  consequently  a  bequest  to  the  testator's 
own  offspring  (i),  although  such  a  gift  may  sometimes  fail 
of  effecft  owing  to  the  technical  rule  of  construdlion,  that, 
in  general,  illegitimate  offspring  will  not  be  included  in  a 
gift  to  "children"  unless  the  words  express  that  they  are 
meant  to  be  included  (d),  or  owing  to  the  rule  next  to  be 
stated.  A  gift  which  the  rule  invalidates  as  to  some  illegi- 
timate offspring  may  be  valid  as  to  others,  even  though  it 
be  given  to  them  coUecflively  as  members  of  a  single 
class  {e). 

(i)  The  position  in  the  text  is,  I  think,  borne  out  by  the  dicta  in  a  recent 
appeal  case  (/),  in  which  the  Court  disapproved  of  a  decision  (g)  that  a  gift  to 
a  child  which  could  only  take  if  born  before  the  disposition  became  irrecovable 
was  invalidated  by  the  fact  that  the  child  was  not  begotten  until  after  the  dis- 
position had  been  made-,  but  the  decisions  only  prove  that  the  rule  does  not 
invalidate  a  gift  to  a  child  born  before  the  gift  is  made  (h)  though  the  gift  be 
not  testamentary  (A),  or  to  a  child  begotten  before  the  gift  is  made  whether 
born  before  (t)  or  after  0)  i'  becomes  irrevocable.  The  gift  was  testamentary 
in  the  cases  cited  in  note  {k)  and  the  father  was  donor  in  those  cited  in  note  ((). 

(a)  Oecleston  v.  Pullahve,  L.  R.  9  Cb.  (/)  Oeeleston  y.  FuUahve,  L.  R.  9  Ch. 

147;  Crook  v.  i/O/,  L.  R.  3  C.  D.  773.  160-2,  171-3. 

(()  Consistent  with  cases  cited.  (jg)  Howarthy.  Miils,  L.  R.  2  Eq.389. 

(c)  Crook  V.  UiU,  L.  R.  3  C.  D.  773;  (A)  Metham  y.D  Devon,  I  P.  W  529. 
OeekstonY.  FuUahve,L.R.9ChAG0-7,  (t)  Gordon  y.  Gordon,  I  Mer.   Ml*, 

(d)  Dorin  v.  Vorin,  L.  R.  7  H.  L.  568 ;  OedesUm  y.  Futtahve,  L.  R.  9  Ch.  147. 
HiU  V.  Crook,  L.  R.  6  H.  L.  265;  re  0)  ^''oo*  v.  HUl,  L.  R.  3  C.  D.  773. 
Ayle's  Trusts,  L.  R.  1  C.  D.  282;  ElUs  {k)  OccUston  v.  Fullatovei  Gordon  y. 
T.  Houston,  L.  R.  10  C.  D.  236 ;  re  Kerr's  Gordon ;  Crook  y.  ^t^ 

Trusts,  L.  R.  4  C.  D.  600.  (/)  Oecleston  y.  Fullalove;  Gordon  y. 

(«)  Crook  y.  HiU,  L.  R.  3  C.  D.  773;     Gordon, 
xe  Kerr^t  Ttusts^  L.  R.  4  C.  D.  60a 
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The  question  who  is  the  father  of  a  Bastard  is  not  per-  Inquiry  into 
mitted  to  be  made  a  subjecfl  of  either  direcft  or  circumstan-  Bastard, 
tial  evidence  (a),  unless  the  unchaste  intercourse  be  the 
chief  obje(5l  of  inquiry,  as  in  cases  of  adultery,  sedudlion, 
or  affiliation.  Consequently  a  gift  to  a  bastard  conditionally 
on  his  being  the  oiffspring  of  a  specified  man  is  void  {h) ; 
and  a  gift  to  such  illegitimate  offspring  as  a  specified 
woman  may  bear  to  a  specified  man  is  considered  as  thus 
conditional  {p) ;  but  a  description  of  the  objecft  of  a  gift  as  the 
child  of  a  specified  man  is  not  construed  as  a  condition  when 
the  objedl  is  otherwise  named  or  described  sufficiently  to 
show  who  is  meant, — in  other  words,  such  a  gift  will  take 
effedl  all  the  same  though  it  should  be  found  that  the  objec5l 
was  not  in  fadl  the  child  of  the  person  so  specified ;  and 
consequently  a  gift  to  a  bastard,  naming  or  identifying 
him,  is  not  invalidated  by  the  circumstance  that  it  adds  a 
description  of  him  as  the  child  of  a  specified  man  (c). 

No   analogous   rule  prohibits   the   investigation   of  the   Not  enquiry 
question  who  is  the  mother  of  a  Bastard  (d).  of*B*SuS!"^ 

But  the  question   whether  a  Bastard  has  acquired  the   Not  enquiry 
reputation  of  being  the  offspring  of  even  a  specified  man  is    Reputation  of 
allowed  to  be  inquired  into:  consequently  a  gift  to  a  Bas-   ^^^^^^^ 
tard  or  class  of  Bastards  conditionally  on  his  or  their  having 
acquired  such  reputation  is  not  necessarily  invalid  {e). 

But  the  Rumour  of  the  neighbourhood  does  not  seem  to 
be  admissible  to  prove  this  (/).  Acknowledgment  by  the 
man  and  his  condudl  in  life  are  however  sufficient  {g)^  if, 
(but  only  if,)  occurring  after  the  birth  (A)  of  the  child,  or 
at  least  after  the  father  knew  of  its  conception  (A),  and  only 

(a)  Said  OceUshm  v.  Futtalooe,  L.  R.  (d)  Said  Oeckston  v.  FuUahv,  L.  R. 

9  Ch.  163-4,  where  a  reason,  (which  9  Ch.  170-1,  174. 

however  is  not  applicahle  to  cases  of  («)  OceUston  y.  FwUakne^  L.  R.  9  Ch. 

acknowledged  concubinage,)  is  given.  147. 

(()  Said  OeeksUm  ▼.  FuUahoe.  L.  R.  (/)  Suggested  L.  R.  9  Ch.  165. 

9  Ch.  163-4,  167 1  l^ratt  y.  Matthew,  22  (j)  OceUston  v.  FuUalov,   L.  R.  9 

Bea.  328,  cited  L.  R.  9  Ch.  173.  Ch.  165. 

(«)  Thamtom  y.  Eastwood,  L.  R.2  Ap.  (A)  baid  Mstkam  y.  D.  Dswm,  1  P. 

Sly  W.  529;  suggested  L.  R.  9  Ch.  158*9. 
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Simony. 
In  general. 


EedgaatioD 
Bonds. 


if  occurring  before  or  when  the  disposition  becomes  irrevo- 
cable (a);  but  it  is  sufficient  if  the  reputation  be  acquired 
at  any  time  before  that  moment, — (for  example,  in  the  case 
of  a  testamentary  disposition,  at  any  time  before  the  death 
of  the  testator  {h) ;)  and  when  this  acknowledgment  and 
condudl  go  the  length  of  public  Cohabitation  with  the 
mother,  and  Registration  of  the  infant  as  their  offspring, 
they  are  (it  seems)  too  strong  to  be  rebutted  by  a  rumour 
that  some  one  else  was  the  father  {c) ;  but  the  reputation  of 
paternity  may  be  rebutted  by  proof  that  the  child  was  bom 
during  cohabitation  of  the  woman  with  some  other  man  (d). 
Simony,  or  a  corrupt  presentation  to  an  Ecclesiastical 
Benefice,  is,  in  some  of  its  forms,  illegal.  It  is  illegal  by 
Statute  to  Admit  for  profit  (other  than  the  usual  fees)  any 
person  to  any  ecclesiastical  benefice  {e)\  or  to  corruptly 
Resign  or  Exchange  any  living  of  which  one  is  incumbent 
(/) ;  or,  when  any  clergyman  obtains  ordination  by  paying 
for  it,  to  present  him  to  a  living  within  seven  years  there- 
after {g) ;  or  to  accept  for  profit  the  next  presentation  to  a 
living  and  be  thereupon  presented  or  collated  (A),  whether 
one  accepts  it  in  one's  own  or  in  another's  name  (A).  And 
any  engagement  to  Resign  a  living  is  (*)  void ;  unless  it  be 
an  engagement  to  resign  in  order  that  one  person  (or  one 
of  two  persons)  specially  agreed  upon  may  be  presented, 
and  be  made  after  the  28th  July  1828,  but  before  presen- 
tation of  the  contradling  party,  and  be  made  in  good  faith, 
and  the  persons  specified  (when  there  are  to  be  two)  be, 
either  by  blood  or  marriage,  related  to  the  beneficial  patron 
(or  to  one  of  the  beneficial  patrons)  as  either  uncle,  son, 
grandson,    brother,    nephew,    or  grandnephew,    and  the 


(a)  Said  OeduUm  v.  FttOabot,  L.  R. 
9Ch.  171,/ 7. 

(b)  OeektUm  y.  FitUaloo$,  L.  R.  9 
Ch.  147. 

(c)  SnfTgested  L.  R.  9  Ch.  164. 

(d)  Said  L.  R.  9  Ch.  168. 
(0  31  £1.,  0.  6,  B.  6,  7 ;  Kiag  y.  Bos-    sard's  Pari.  Debates  876. 

ybrtf ,  7  Ea.  60a 


(/)  31  EL,  c.  6,  s.  8. 

(g)  8.  le. 

(A)  12  Ann.  st.  2  (or  13  Ann.)  a  12, 
8.  2. 

(i)  Fieich«r  y.  Ld.  S<mdt,  1  BIL  N. 
S.  144;  B  LoHdom  y.  F/yicU,  23  Han- 
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agreement  be  in  writing,  and  specially  name  or  describe 
the  person  or  persons  intended  to  be  presented,  and  be 
deposited  with  the  Registrar  of  the  Diocese  &c.  within  two 
months  of  its  date  (a).  Such  an  agreement  is  specifically 
enforcible  (a). 
An  intention  of  presenting  a  particular  person  on  the   Pwchaae  of 

xijpht  to 

next  avoidance  does  not  appear  to  invalidate  a  purchase,  Present 
nor  to  disentitle  the  purchaser  to  present  that  person,  even 
though  the  purchaser  be  a  Clergyman  intending  to  present 
himself.  At  least  a  presentation  of  himself  by  a  purchaser 
who  does  not  appear  to  have  purchased  with  that  intention 
is  valid,  though  he  only  purchased  an  interest  for  the  life  of 
some  other  person  (b),  or  even  (it  would  seem)  for  his  own 
life  {c) :  but  not  if  he  purchased  the  next  presentation  (d) 
only,  or  (it  seems)  any  definite  number  of  next  presenta- 
tions (e),  or  all  such  as  should  fall  within  a  definite  number 
of  years  (e). 

And,  on  account  of  the  probability  of  simony,  a  purchase 
of  an  advowson  when  there  is  no  incumbent  (/),  or  after 
the  incumbent  has  accepted  another  living  (g)  (although  he 
have  not  been  instituted  thereto  (g),  is  void  as  regards  the 
next  presentation  (A),  though  valid  as  to  the  subsequent 
presentations  (*) ;  but  a  purchase  while  the  incumbent  is  in 
a  dying  state  is  not  therefore  invalid  (J)  even  though  both 
parties  are  aware  of  it  (/).  However,  simony  affecfling  the 
presentation  of  a  Clergyman  does  not  invalidate  a  Lease 
made  by  him  unless  the  lessee  knew  of  the  simony  when  he 
took  the  lease  {k). 


(a)  9  Geo.  lY,  o.  94.  B.  Lmco&i.  L.  R.  10  C.  P.  518. 

(()  IVahk  V.  B.  Lmeoh,  L.  R.  10  C.        (f)  Bakwr  v.  Rogen,  Cro.  EI.  788. 
P.  518.  (s)  AUtm  V.  Athg,  7  A.  &  E.  289. 

(c)  See  the  reasons  for  Walth  v.  B,        (k)  Baker  y.  Rogers;  AUtm  v.  Atlag, 
Lmeolm,  L.  R.  10  C.  P.  518.  (0  Grtmuoood  v.  B,  Lornkm,  5  Tau. 

{d)  13  Ann.,  c  12,  s.  2.  727. 

(tf)  Implied  in  the  reasons  given  by        (t)  Foa  y.  B,  Chuter,  1  D.  &  CL  416. 
the  Court  (or  iU  decision  in  IToM  y.        (f)  1  Wm.  &  M.,  c.  16. 
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Restraint  of 
Trade. 


Enoourage* 
ment  of 
Litigation. 


Champertj* 


Covenants  in  restraint  of  trade  are  void  when  unneces- 
sarily extensive.  This  dotftrine  is  explained  in  the  cases  in 
the  note  (a),  and  often  comes  under  the  notice  of  the 
Property-lawyer,  inasmuch  as  such  covenants  are  often 
annexed  to  land  and  buildings  (b). 

In  the  Middle  Ages  (c)  great  stricflness  was  used  in  pre- 
venting everything  having  a  tendency  to  increase  Liti- 
gation, and  in  particular  the  transfer  of  Rights  of  Acflion ; 
and  a  portion  of  this  stri(5tness  still  continues. 

Champerty,  that  is,  a  sharing  of  the  fruits  of  litigation 
with  those  who  have  advanced  money  for,  or  assisted  in, 
the  litigation,  is  so  far  contrary  to  the  policy  of  the  law 
that  an  agreement  beforehand  to  share  them  with  such  a 
person  is  void  (as  tending  to  encourage  litigation) ;  whether 
the  agreement  be,  to  give  a  share  in  the  property  expedled 
to  be  recovered  (rf),  or  an  incumbrance  upon  it  (e),  or  even, 
(it  seems,)  to  make  a  payment  proportionate  to  the  value 
of  the  property  (/) ;  and  even  though  the  person  who  is  to 
share  the  fruits  &c.  be  the  Solicitor  who  is  employed  to 
carry  on  the  litigation  (^),  or  be  a  Relative  of  the  litigant 
(A),  or  Interested  in  the  suit  (h);  and  especially  if  it  be 
agreed  that  the  promisee  is  to  procure  evidence,  for  this 
tends  strongly  to  subornation  of  perjury  (i).  But  it  is 
probable  that  the  rule  will  not  be  extended,  for  the  Privy 
Council  considers  it  is  going  beyond  what  the  principles  of 
enlightened  jurisprudence  warrant,  and  therefore  refuses  to 
incorporate  it  into  the  law  of  Colonies  not  governed  by  the 
law  of  England,  except  in  cases  in  which  some  improper 
motive  is  shewn  to  have  existed  (J). 


(a)  CotUns  y.  Locke,  L.  R.  4  Ap.  674. 
Leaihtr  Cloth  Co,  y.  LorsotU,  L.  R. 
9  £q.  345;  AUsop  y.  Whealcro/t,  L.  R. 
15  Eq.  59;  and  the  leading  case  of 
MitchAUy.  HeynoUU,  1  P.  W.  182. 

(6)  Richards  y.  RevUt,  L.  R.  7  C.  D. 
224. 

(c)  Co.  LitL,  2Ua. 

(d)  28  Ed.  in,  c.  U ;  32  Hon.  YUI, 
c9,B.3iHiUony.  (roodt,L.R.4Eq.432. 


(•)  Bam  Coomar  4*e.y.  Chimdtr  Canio 
4%.,  L.  R.  2  Ap.  186. 

(/)  Re  Attorney's  &o.  Act,  L.  R.  1 
C.  D.  673. 

(g)  UUton  y.  Woods,  L.  R.  4  Eq.  432. 

(A)  HutUyy,  Hutky,  L.  R.  8  Q.  B.  1 12. 

(t)  See  L.  R.8  Q.  B.  115. 

(j)  Ram  Coomar  ^,'y,  Chimder  Casiio 
4«.,  L.  R.  2  Ap.  186. 
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For  a  similar  reason  an  agreement  to  furnish  funds  for   Maintenance. 
Litigation  is  generally  void  (a),  unless  the  litigant  be  a  near 
Relative  (i),  or  in  some  cases  a  Servant  (^),  of  the  party  so 
agreeing,  or  be  Interested  {d)  in  the  litigation. 

A  disposition  of,  or  agreement  to  dispose  of,  a  right  to  Sale  &c.  of 
redress  (by  legal  proceedings)  a  Wrongful  adl,  is  void,  even  pg^*  of  action 
though  the  acfl  in  question  be  merely  a  fraud  (^),  or  breach 
of  trust  (/).  But,  by  Statute,  exceptions  have  been  made 
in  case  of  a  disposition  (whether  testamentary  (g)  or  other- 
wise (A))  of  a  right  to  recover  a  tenement  from  one  who 
has  wrongfully  entered  on  it:  this  however  may  be  con- 
sidered as  not  repealing  an  earlier  enacflment  .(*)  which 
makes  it  unlawful  to  buy  or  sell,  get  or  have,  any  Pretenced 
Right  or  Title,  except  from  one  who  has  been,  (or  who 
claims  under  title  consisttot  with  some  one  who  has  been,) 
in  possession  for  the  preceding  year. 

On  similar  groimds,  an  agreement  to  purchase  property.    Contract  to  sell 
made  for  the  purpose  of  acquiring  a  right  to  set  aside  (on    ^^'  ^°^'^^i^ 
the  groimd  of  fraud,  surprise,  or  undue  influence)  a  charge    right  is 
which  the  promised  vendor  could  have  set  aside  on  those 
grounds,  is  void  (7);  although  a  disposition  acflually  made 
with  that  objecfl  will  (it  seems)  enable  the  purchaser  to 
do  so  (k).     And  the  legal  estate  in   a  Right  to  bring  an    Sale  &o.  of 
A(5\ion  even  for  breach  of  contracfl,  could  not,  in  ancient    R^j^f^tion 
times,  be  assigned ;  but,  (partly  by  statute,  and  partly  by   for  breach  of 
judiciary  law,)  so  many  exceptions  have  been  made  to  this 
rule,  that  the  only  trace  of  it  which  now  exists  is  the  rule 
that  the  Assignee  of  an  ordinary  chose  in   acflion  is  (in 

(a)  WalKa  v.  D.  Portland,  3  Vez.  (f)  HiUy,  BoyK  L.  R.  4  Eq.  260. 

494,  602;  32  Hen.  VIII,  c.  9.  ss.  2,  4;  Oy)  7  Wm.  IV  &  1  Vic,  c.  26,  s.  3. 

qualified  by  Fwdon  y.  Parker,  11  M.  &  (A)  8  &  9  Vic,  c.  106,  s.  6. 

W.  675.  (0  32  Hen.  VIII,  c  9,  s.  2. 

(()£/iilAyy.Huf&y,L.R.8Q.B.112.  0)  ^«  HoghUm  v.  Momy,  L.  R.  2 

(c)  See  Elborough  v.  AyreM,  L.  R.  10  Ch.  164. 

Eq.  367.  (*)  See  Dieamson  v.  Barrett,  L.  R.  1 

((/)  See  Fmdon  y.  Parker,  1 1  M.  &  Eq.  337,  where,  howeyer,  it  does  not 

W.  675;  and  2Ro.Ab.ll5,  cited  there,  appear  that  this  was  the  objeci  of  the 

p.  678-9.                                [Ch.  164.  purchase. 

(•)  De  HoghUm  y.  Jtfbiwy,  L.  R.  3 
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Transfer  of 
ConditiozL 


Prodigalltj. 


R11I& 


general)  subjecfl  to  any  Counter-claims  which,  at  the  time 
when  the  party  liable  received  notice  of  the  assignment  (a), 
were  subsisting  in  him  against  the  assignor. 

On  similar  grounds,  a  disposition  of  a  Condition,  though 
unbroken,  is,  by  judiciary  law,  ineffecflual  to  vest  it  in  the 
disponee  (b),  but  eflfecflual  to  pass  it  out  of  the  disponor 
(&),  so  that  the  eflfedl  is  to  put  an  end  to  the  condition  {b) ; 
but,  by  Statute-law,  the  only  conditions  which  are  of  fre- 
quent occurrence,  viz :  those  which  are  contained  in  Leases 
and  therefore  annexed  to  reversions,  will  pass  with  the 
Reversion  {c);  whether  the  disposition  of  the  reversion 
comprise  the  whole,  or  only  the  immediate  part  (<f),  of  the 
reversioner's  interest,  and  whether  it  comprise  the  whole, 
or  only  part  («),  of  the  tenement.  And  if  the  reversioner's 
interest  itself  be  terminable,  its  union  with  the  next  later 
estate  in  the  property  will  not  put  an  end  to  the  condition 
(/).  And  conditions  of  any  kind  can  be  testamentarily 
disposed  of  {g). 

The  law,  while  imwilling  to  fetter  the  liberty  of  the  sub- 
jedl  as  regards  the  expenditure  of  money,  yet  endeavours 
to  impose  some  check  upon  Prodigality  (A),  by  drying  up 
the  sources  from  which  its  funds  are  supplied. 

Prodigality,  therefore,  on  the  part  of  one  who  is  disposing 
(or  promising  to  dispose)  of  a  Reversionary  interest,  for 
(j),  or  as  security  for  (7),  a  present  advance,  or  is  borrowing 
money  under  circumstances  which  make  it  improbable 
that  he  can  repay  it  until  the  death  of  someone  from  whom 
he  has  expectations  (A),  entitles  the  Prodigal,  and  after  his 


(a)  ilntep.  154(6),  156jlii. 

C6)  Liu.  347. 

(c)  32  H.  VIII,  c.  34. 

(if)  Co.  Litt,215a. 

(«)  22  &  23  Vic,  0.  35,  8.  3. 

r/;  8  &  9  Vic,  c.  106,  8.  9. 

ig)  7  Wm  IV  &  1  Vic.  c.  26,  8.  3. 

(h)  A  8  to  the  Reason  of  the  rule,  see 
AyUsford  v.  Morris,  L.  R.  8  Ch.  488, 
492  499. 

(0  See  0*Rork€  v.  Bolmgbrok$,  L.  R. 


2  Ap.  814,  from  the  jadgments  in 
which  it  appears  that  the  cases  on 
ODCODBoionable  bairns  with  necessi- 
tons  persons  are  precedents  as  to  those 
with  prodigals.  And  as  to  the  former, 
see  AnU,  p.  128  (/),  132  (c). 

O)  MiUer  V.  Cook,  L.  R.  10  Eq.  641. 

ik)  E.  Aykaford  y  Morris,  L.  R.  8 
Ch.  484;  Tyltr  v.  YoUm,  L.  R.  6  Ch. 
665,  where,  however,  there  were  also 
mortgages  on  reversions. 
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death  his  heir  (a),  to  avoid  the  transa<5lion,  even  though  the 
prodigal  be  of  mature  age  (6),  and  be  a  man  of  the  world 
fully  understanding  his  own  interest  {b),  and  though  it  was 
himself  (not  the  other  party)  who  first  commenced  the 
negotiation  {c),  and  though  he  had  in  vain  applied  to  others 
{d\  and  though  he  urgently  entreated  that  the  advance 
might  be  made  (e)^  and  though  accounts  have  been  settled 
on  the  assumption  that  the  transa(5lion  was  valid  (/). 

And  the  rule  will  be  peculiarly  applicable  when  the 
reversionary  interest  is  Contingent  (i) ;  or  when  it  is  a  mere 
Hope  of  Succession ;  or  when  the  Prodigal  gives  his  Per- 
sonal security  only  (g),  (at  least  if  he  have  great  expec- 
tations (g)). 

Lord    CoTTENHAM    disapproved    of   the    rule   (A)    and   (Attempts  to 

endeavoured  to  restridl  it  to   cases   in   which   the  estate   5e»*ric**l>« 

Rule). 

dealt  with  was  technically,  as  well  as  substantially,  rever- 
sionary; but  this  decision  cannot  be  relied  on  (i).  Lord 
Brougham,  as  we  have  seen  (J),  qualified  (k)  in  some 
degree  the  corresponding  rule  respedling  necessitous  per- 
sons, but  the  qualification  which  he  introduced  seems 
inapplicable  to  the  case  of  a  prodigal.  His  decision  has, 
however,  been  thought  to  imply  that  fraud  on  the  parent 
&c.  frpm  whom  the  necessitous  person  or  prodigal  expe(5ts 
to  derive  the  property  which  he  is  dealing  with  or  on  which 
his  creditor  relies  is  the  ground  of  the  rule,  and  therefore, 
that  if  the  former  be  cognizant  of  the  transa(5lion  the  rule 

(i)  In  Miller  y.  Ccok,  L.  R.  10  Eq.  641,  the  Prodigal  seems  to  have  been 
deoeived  into  believing  that  his  estate  or  Interest  was  contiDgent,  though  in  fact 
it  was  not  to. 

(a)  £Smm  v.  Cheshire,  Hot.  Snp.  to  (d)  E.  Ayleeford  v.  Morrit,  L.  R.  8 

Yes.  300.  Ch.  496. 

(6)  Bromky  y.  SmUh,  26  Bea.  661,  («)  Crq/}  y. GrdboM,  2  D.G.  J.S.156. 

663-4.  (f)  Croft  y.  GraJum,  2  D.  G.J.  S.  155. 

(c>   B,  Aykeford  y.  Morris,  L.  R.  8  (g)  Abju  E.  Aylnaford  y.  Morrie,  L. 

Ch.  484.  and  see  TyUr  y.  Yatee,  L.  R.  R.  8  Ch.  484. 

6  Ch.  665 ;  where,  howeyer,  the  Court  (A)  Waiter  y.  Cooik.  L.  R.  2  Ch.  542. 


lid  that  the  Prodigal  had  been  "  brought  (i)  il  nte,  p.  130,  n.  (i) . 

M  a  yictim,**  p.  669;  and  see  the  cases  (j)  Ante,  p.  129  (A), 

deciding  this  as  regards   necessitous  (/)  Kmg  y.  Samki,  2  If.  &  Ee.  456. 
pwionB,  Ante  p.  129  (jf). 
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is  inapplicable.  Such  a  do<5lrine  has  since  been  disap- 
proved (a),  and,  if  corre<5l,  would  establish,  not  that  the 
mortgage  by  the  prodigal  is  void,  but  that  the  gift  from 
the  parent  to  the  prodigal  is  so. 

Conditions  of        When  advantage  is  taken  of  the  rule  the  lender  or 

purchaser  is  entitled  to  a  lien  for  the  sum  advanced  (b)  and 
for  simple  interest  at  the  rate  of  5  (c)  per  cent.  Conse- 
quently, when  the  transacflion  is  a  mortgage,  the  invalidity 
is  confined  to  any  harsh  provisions  in  it,  and  even  a  sale 
would  probably  not  be  set  aside  if  full  value  were  given 
unless  the  vendor  had  a  special  afife(5lion  for  the  particular 
property  in  question,  because,  as  the  consideration  would 
have  to  be  returned,  the  relief  would  be  pracflically  useless. 

Prodigiliiy  The  mere  Harshness  of  the  terms  on  which  money  is 

presamed  from         •  j   r  a  j  ai-  'a.        r        -n 

BuBbneBB  and  P^^^^  ^^r,  or  advanced  on  the  secunty  of,  a  Reversionary 

from  Re^er-       Interest,  seems  to  be  considered  suflScient  proof  of  prodi- 

chanustor  of       gality  (i),  but  corroborative  circumstances  have  in  general 

^»U«ct.  occurred,   such   as.  Youth  (^),  Recourse  to  a  professional 

Money-lender  (/),  Concealment  from  the  borrower's  Father 

(^),  or  the  probability  that  a  larger  sum  might  have  been 

obtained  in  the  open  Market  (A). 

What  stipnla-         The  terms  which  will  be  deemed  harsh   seem  to  be  the 

j^J^J**"^       same  as  in  the  case  of  a  disposition  made  by  a  necessitous 

person  (/),  except  that  the  obtaining  of  Advice  will  not 
prevent  terms  from  being  deemed  harsh  which  would  other- 
wise have  been  so  deemed,  but  yet  it  will  be  admissible  as 
some  evidence  that  prodigality  does  not  in  facfl  exist  (J). 

(a)  E,  AyUiford  y.  Monii,  L.'  R.  8  663;  MUkr  y.  Cook,  L.  R.  10  Eq.  641 ; 

Ch.  491 ;  Sugd.  V.  P.  (11th  Ed.)  316;  Croft  y.  Qrakam,  2  D.  G.  J.  S.  165. 

Id.  (14th  Ed.)  277;  Sagd.  H.  L.  70;  (/;  Tyler  Y.Yat€»\  Croft  y.Middkioni 

O'RorU  y.  Bobngbroke,  L. R.2  Ap.828-  MiUer  y.  Cook,  E,  AyUsford  y.  Morrit. 

9,  830.  (if)  E,  AyUsford  y.  Morrii,  L.  R.  8 

(6)  E.  Ayk»ford  y.  Morri$,  Tykr  y.  Ch.  484;  Tyier  y.  YaUs;  Croft  y.  Mid- 
Vales,  dkkm, 

(c)  E.  AyUsford  y.  Morris,  L.  R.  8  (A)  Tyfary.  Vaiss,  L.  R.  6  Ch.  670-1. 
Ch.  485,  487;  Tykr  y.  Yalss,  L.  R.  6  (•)  ^"<«.  P-  ^30. 

Ch.  667.  671.  (j)  p.  Ld.  Sblborke  in  Ayles/ordy, 

(d)  B,  AyUsford  y.  Morris,  Tyler  y.     Morris,  L.  R.  8  Ch  491-2. 

Yedes,  MilUr  y.  Cook.  (k)  King  y.  HamUl,  2  M.  &  Ee.  456, 

(c)  E.  AyUsford  y.  Morris,  L.  R.  8    as  interpreted  in   (yRorke  y.  Bofmg- 
Ch.  484;  Tykr  y.  YaUs,  L.  R.  6  Ch.    broke,  L.  R.  2  Ap.  828. 
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CHAPTER  XXV. 

TECHNICAL  RULES  AS  AFFECTING  THE  VALIDITY  OF 

DISPOSITIONS,   &C. 


In  (probably)  every  system  of  Law  there  exist  rules  which   Genenllj. 
are  not  founded  on  any  reasons  applicable  in  the  present   Thdr  origiii. 
state  of  Society.     Some  of  these  rules  originated  in  a 
different  state  of  Society,  in  which  reasons  for  them  did 
exist ;  others  arose  from  a  misunderstanding  on  the  part  of 
later  Judges  of  the  decisions  of  their  predecessors;  others 
from  lack  of  foresight  on  the  part  of  earlier  Judges  and  the 
consequent  establishment  by  them  of  rules  which,  though 
not  produ(5live  of  any  ill   consequences  in   the  cases  in 
which  they  were  first  applied,  yet,  when  applied  in  other 
cases,  (as  later  Judges  thought  themselves  bound  to  apply 
them,)  proved  equally  unjust  and  unreasonable ;  and  others 
again  from  causes  of  which  we  are  now  ignorant,  as  for 
for  example,  the  "Rule  in  Shelly's  Case"  (i),  the  origin  of 
which  may  be  considered  the  "  Homeric  Question  *'  of  law, 
so  many  are  the  learned  Judges  and  Text-writers  who  have 
thought  it  necessary  to  search  for  it,  and  so  fruitless  have 
been  their  efforts. 

Such  Rules,  having  been  once  established,  are  very  Howfhey 
properly  retained  by  the  Courts,  because  judiciary  legis-  jjjjl^j^^ 
lation  is  necessarily  retroa<5live,  and  retroadlive  legislation 
in  such  a  case  would  transfer  estates  which  have  been 
dealt  with  in  accordance  with  these  Rules  to  other  persons 
than  those  who  heretofore  were  the  owners ;  but  the  legis- 
lature which  refrains  from  abrogating  them  cannot  be 
exonerated  from  the  charge  of  a  grave  dereli(5lion  of  duty. 

(i)  So  called  becaase  discussed  ia  Sktttey't  Com,  1  Co.  93  b.    It  is  explained 
below  in  Chap.  XXVIL 
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Ignorance  of  them  may,  however,  be  in  part  the  cause  of 
this  seeming  supineness,  and  I  have  tried  to  make  the 
following  statement  intelligible  to  laymen,  in  the  hope  that 
a  Science  which  nature  has  already  sufficiently  incumbered 
with  luxuriance  of  detail  may  be  freed  from  these  wanton 
and  unnecessary  additions. 
Springing  One  of  the  rules  in  question  is,  that  a  limitation  of  the 

when  ToM.         legal  estate  as  from  a  Future  time,  not  preceded  by  any 

other  limitation,  is  void  (a).  This  rule  applies  to  Chattels 
not  yet  in  existence  (6),  or  not  yet  belonging  to  the  disponor 
(ft),  (unless  they  be  the  Fruit  of  property  already  belonging 
to  him  (r),)  and  to  Copyholds  (i),  and  to  Incorporeal  tene- 
ments {e),  but  not  to  Chattels  already  owned  by  the 
disponor  (/),  nor  to  Chattel  Interests  in  tenements  unless 
the  time  from  which  the  disposition  is  to  take  efFecfl  be 
uncertain  (/),  nor  then  if  the  period  during  which  it  is  to 
continue  be  certain  (^),  nor  to  dispositions  by  which  a  new 
Chattel  interest  in  a  tenement  is  carved  out  (A),  nor  to 
dispositions  by  which  a  new  Incorporeal  hereditament  is 
created  (f ),  nor  to  dispositions  afifecfling  only  the  Beneficial 
estate  though  so  framed  that  the  law  will  immediately 
transfer  the  legal  estate  to  it  (J),  nor  to  Testamentary  dis- 
positions (k).  And,  in  the  application  of  this  rule  to 
limitations  of  a  tenement,  chattel  interests,  subsisting 
therein  or  carved  out  by  the  disposition  which  contains 

(«)  Rm  y.  Tfwmmr,  Willes  682;  snrrender  to  such  uses  as  he  shall  ap- 

CuUard  y.  CaUwrd,  Cro.  EL  344;  Bar-  poiot  King  y.  Oimdh,  1  A.  &  G.  28S. 
wkk'9  Com,  5  Ca  93h.  (e)  44  Ed.  Ill,  144.  cited  in  Bvam$y. 

(6)  Lmmm  y.   Tkomtom,  I  C.  E  379;  TAcMutt.  Cro  J.  172;  27  H.  VIII,  16,  28. 
■d.  Uoirofd  y.  MarMkati,  10  H.  L.  191;         (/)  KmgswelTs  Com,  Anderson  123. 
Wentworth's  Office  of  Executor  28.  (j)  Anom.  Ld  Raym.  737. 

(r)  armmiham  y.  Umfobff,  Hoh.  172-,         (A)  Bp.  Bulk's  Case,  6  Co.  34h;  Bar- 

Authorities  cited  in  Lmim  y.  TAomlon,  wick's  Cass,  5  Co.  93b.    As  to  what  a 

and  in  14  Vin.  Ab.  50,  72,  sqq.  Chattel  Interest  is,  see  Ants  p.  4,  1-0. 

(i/)  Litt  Rep  26;  Smpsm  y.  Solkmii,        (i)  8  U.  VII,  2,  cited  14  Vin.  Ab. 

2  Bal8.272;  the  opinion  in  Calth.  Read-  50  pi.  5;  sd.  Fearne   C.  R.  520. 

ing  cited  in  6  Vin.  Ab.  59  must  have         (j)  1  Sand.  Us.  136-7;  Hoe  v.  Trait' 

referred  to  a  condition  subsequent.     A  marr,  Willes  682.  qualified  by  Vshmrlom 

surrender  to  theu5eofthe8urrenderor*s  y.  VsherloH,  Cro.  El.  401. 
will  was  an  exception,  Pike  y.  WkUs,        {k)  Pa^s  Can,  Cro.  £1.  878. 

3  B.  C.  C.  286,  and  so  it  seems  is  a 
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the  limitations,  are  left  out  of  account  (a),  so  that,  if  1  limit 
the  legal  estate  to  A  for  years  and  subje(5l  thereto  to  B 
upon  contingency,  the  limitation  to  B  is  void  (a)  unless  it 
be  for  a  Chattel  interest  (b).  But  if  the  limitation  to  B  be 
not  contingent,  the  law  says  that  the  freehold  is  already 
in  him  (c),  from  which  it  seems  to  follow  that  if  the  pre- 
vious limitation  should  turn  out  to  be  void  or  should  come 
to  an  end  B  would  immediately  become  entitled  in  pos- 
session. But  it  must  not  be  inferred  that  this  result 
follows  when  the  previous  limitation  is  not  a  chattel 
interest  (i). 

The  law  deduces  from  the  rule  now  under  discussion    Vested 
this  corollary, — that  a  limitation  of  the  legal  estate  after  a   Ji?™*^^^*^*^ 
previous  void  limitation  is  itself  void  (d),  unless  one  of  the   which  fails 
circumstances  which  create  an  exception  to  the  rule  occurs, 
as  that  the  disposition  is  Testamentary  {e).     Nor  does  this 
corollary  hold  when  the  subsequent  limitation  afife(5ls  only 
the  Beneficial  estate  (though  it  be  so  framed  that  the  law  (/) 
will  transfer  the  legal  estate  to  it  (g).    But  the  facfl  that  the 
previous  limitation  comes  to  an  end.  prematurely  (A),  or 
even  that  it  is  made  by  one  who  merely  holds  possession 
wrongfully  (i)  and  is  therefore  void  as  to  the  right,  does 
not  invahdate  the  subsequent  limitation. 

When  the  previous  limitation  is  wrongful  the  property   Who  entitled 
is  to  be  held  during  its  continuance  by  the  rightful  owner  of  prececUnL 

(i).    When  it  ends  prematurely,  and  the  disposition  affeifls  wt^te. 
,       ,        ,  _   .  ,  (When  Ra- 

the legal  estate,  and  is  not  testamentary,  the  property,  as  mainder  aooel- 

long  as  it  would  have  continued,  belongs,  if  the  estate  be   •"^)* 

for  a  life,  to  the  representatives  of  the  holder  (/),  if  not, 

when  the  subje(5l  is  corporeal,  to  the  person  who  first  enters 

(«)  Fcarne  C.  R.  23-4,  qualified  by  (/)  27  H.  VlII,  o.  10. 

id.  21-3,  24.  (ir )  Cases  in  Vin.  **Kemainder"  (C). 

(6)  Fearne  C.  R.  285  »gq,  {k)  JuU  y.  JatoU,  L.  R.  3  C.  D.  703. 

(c)  Litt,  s.  60.  '  (t)  Co.  Litt.  298a. 

(d)  See  below  p.  214  n.  (i).  O)  7  Wm.  IV  6t  I  Vic,  o.  26,  a  6; 

(e)  Sd.  PagefM  Ca$e.    1  Leo.  197,     14  Geo.  II,  c  20,  s.  9;  29  Car.  II,  0.3, 
dt«d  ChedmgUmi  Cast,  1  Co.  153a.  s.  12. 
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into  possession  (i),  and  when  it  is  incorporeal,  to  the 
person  out  of  whose  land  it  issues  {a).  But  if  the  dispo- 
sition a£fe<5ls  the  Beneficial  estate  only,  (though  under  such 
circumstances  that  the  law  will  transfer  the  legal  estate  to 
it,)  the  grantor  is  to  hold  till  the  subsequent  limitation 
takes  eSeCi  {b),  unless  the  legal  estate  has  been  transferred 
to  the  use  of  the  party  to  whom  the  beneficial  limitation  is 
made,  in  which  case  {b),  as  also  when  the  disposition  even 
of  the  legal  estate  is  Testamentary  (c),  the  subsequent 
limitation  is  accelerated.  The  rule  that  on  failure  of  a 
previous  limitation  the  sub^quent  one  is  accelerated 
extends  to  a  testamentary  disposition  of  a  Chattel  (i),  or  of 
a  Chattel  interest  (i),  owned  by  the  testator,  and  must,  on 
principle,  (as  we  have  already  (/)  seen,)  extend  to  a  non-tes- 
tamentary disposition  of  the  legal  estate,  by  which  one  who 
has  a  freehold  carves  out  a  chattel  interest  and  subje(5t 
thereto  limits  the  remainder. 

Another  rule  is,  that  a  limitation  of  the  legal  estate  as 
from  a  future  time  to  one  person,  preceded  by  a  limitation 
of  it  to  another,  but  so  framed  as  to  cut  short  that  prece- 
ding limitation  before  the  time  when  it  would  otherwise 
have  expired,  is  void,  so  that  a  limitation  to  A  and  his  heirs 
(g),  or  to  A  for  life  (A),  provided  that  on  a  specified  event 
the  estate  shall  shift  to  B,  operates  as  if  the  proviso  had 

(i)  This  was  the  rale  before  the  Statntes  when  one  who  held  for  another's 
life  an  estate  not  transmissible  to  his  representatives  died  intestate.,  A  like  rale 
whenever  the  previous  limitation  ends  prematurely  wonld  accord  'with  the  rule 
that  when  the  previous  limitation  is  void  the  subsequent  one  though  vested  is  also 
void.  Nor  can  I  find  any  trace  ot  a  contrary  doctrine.  '1  he  question  can  very 
rarely  arise,  but  Coke  gives  an  instance  of  it,  namely,  when  the  previous 
limitation  is  to  an  Infant,  who  refuses  after  full  age.  He  cites  no  case  horn 
which  a  solution  of  the  difficulty  might  be  sought 

(a)  Co.  Litt,  298a.  is  void  as  too  remote. 

(6)  Sd.CWJN^fcm'*  Com,  1  Co.  153a.  (d)  Co.  Litt.  298. 

(e) /m// V. /aro6s,  L.R.  3  C.  D.  703;  («)    Ch«dingt(m'9   Case,    1    Co.   155; 

yet  in  Bioneypenny  v.  Deruig,  2  D. G.  M.  Etaestaf  v.  Austin,  19  Bea.  59 1 ;  Jull  v. 

G.  17Q,  it  was  held  that  a  Remainder  Jacobs,  L.  R.  3  C.  D.  703. 

after  an  estate  tail  is  not  accelerated  by  (f)  A  nU,  p.  2 1 3  (<f ). 

the  invalidity  of  the  estate  tail  though  (j)  Sandars'  Uses,  144. 

it  be  limited  by  will  and  though  the  (Jk)  Sandars*  Uses,  150. 
oonsequence  of  the  decision  be  that  it 
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been  left  out.  This  rule  applies  to  Chattels  («),  to  Chattel 
interests  (a),  and  to  Incorporeal  hereditaments  even  on 
their  creation  {b) ;  but  it  does  not  apply  to  Copyholds  (at 
least  when  the  shifting  clause  is  to  operate  only  on  the 
appointment  of  some  person  (c) ),  nor  to  limitations  carving 
out  Chattel  interests  (i),  nor  to  dispositions  affe<5ling  only 
the  Beneficial  estate  (though  so  framed  that  the  law  will 
transfer  the  legal  estate  to  it  (i)),  nor  to  Testamentary 
dispositions  (e),  nor  to  clauses  defeating  the  whole  dispo-  Condition 
sition  and  thus  revesting  the  property  in  the  disponor  "**^"®'* 
himself  or  his  representatives  (/)  (which  are  termed  **  Con- 
ditions subsequent*').  And  it  is  doubtful  whether  it  applies 
to    dispositions   made    by   Indenture  since   ist  0(5lober, 

1845.  (^)- 
A  Condition  subsequent  can  only  be  taken  advantage  of  (How  a 

by  Re-entry  (A),  except  in  a  few  cases  in  which  re-entry  ^J^^^^ 

is   impossible   (f),   and    except   when    the    estate  to    be  may  bo  taken 

defeated  is  a  chattel  interest  (J). 

Another  rule  is  that  a  Limitation  over  of  the  legal  estate  Limiudonorer 

in  a  Chattel  (ife),  (or  in  a  Chattel  interest  which  the  dispo-  ^^^^J^' 

nor  has  in  a  tenement  (/)),  following  a  prior  limitation  of  it 

contained  in  the  same  disposition,  is  void,  even  though  the 

subsequent  limitation   be  not  intended   to  cut  short  the 

prior  one  but  to  await  its  natural  expiration.    This  rule 

(1)  This  leems  olear,  for  if  one  having  the  freehold  limits  the  estate  to  A  for 
years,  and  subject  thereto  to  B  for  years,  these  are  two  distinct  terms  of  years 
(m),  and  if  a  proviso  be  inserted  to  terminate  the  former  prematnrely  it  is  valid 
(n)f  and  the  latter  may  then  begin. 


8 


[«)  See  next  mle.  (*)  Co.  Litt.,  2l8a. 

Ih)  Buekkurti  Puragt,  L.  R.  2  Ap.  i ;  (i)  Co.  Litt,  218a  tqq. 

Gflbert  on  Rents,  60.  0' )  P^f^Mmft  Com,  S  Co.  65a  modified 

(e)  Kmg  v.  Oumdk,  1  A.  &  E.SSd.  by  RetU  v.  Parr,  6  M.  &  S.  121. 

(d)  1  Sand.  Uses,  144.  (*)  Feame  C.  R.  404;  D.  SmfoU^t 

(•)  Feame  Ex.  D.  386  *qq.  Cam,  3  Oh.  Ca.  32. 

(/;  Co.  Litt.,   201   «gg.;  See  also  (0  Smith,  R.  &  P.  824. 

Feame,  C.  R.  270  «^v.  (")  Cwh^  v.  Stam,  Raym.  140, 160. 

(9)  8  &  9  Tio.,  0.  106,  s.  5,  which  151. 

uses  the  word  ^'Condition"  as  well  as  (a)  PshmbiI's  Cost,  3  Ca  65a. 
''Covenant.*' 
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applies  to  Ships  (a)  and  to  Stock  though  both  are  held  by 
documentary  title,  but  it  seems  to  be  confined  to  cases  in 
which  the  prior  limitation  is  vested  or  depends  on  a  con- 
tingency which  afterwards  happens,  and  it  does  not  apply 
to  a  disposition  of  the  Beneficial  estate  (b),  nor  to  a  Testa- 
mentary disposition  of  a  chattel  interest  in  a  tenement  (c), 
nor  does  it  extend  to  limitations  by  which  new  Chattel 
interests  in  a  tenement  are  carved  out,  for  each  of  such 
limitation  is  considered  as  creating  a  distin(5l  estate  (i),  nor 
is  there  any  corresponding  rule  respe(5ling  estates  (not 
being  chattel  interests)  in  a  Copyhold  (e).  Some  Law 
Reformers  think  it  desirable  that  this  rule  should  be  exten- 
ded to  every  limitation  of  the  legal  estate  in  any  kind  of 
property,  as  they  consider  that  a  Register  of  title  could 
then  be  more  easily  worked  and  sales  &c.  be  facilitated, 
but  I  cannot  see  that  so  technical  a  rule  is  necessary  to 
secure  this  advantage.  I  rather  think  that  every  limitation 
should  be  as  valid  in  respe<5l  to  the  legal  estate  as  in  respe(5t 
to  the  beneficial  except  in  certain  cases  of  moveable 
chattels,  and  that  if  a  record  of  title  be  requisite  the  owner 
should  be  permitted  to  register  the  most  complicated  limi- 
tations, but  should,  whenever  their  complexity  rendered 
the  registration  imduly  expensive,  have  the  option  of  regis- 
tering the  perpetual  estate  in  the  name  of  a  trustee.  Such 
a  law  would  not  place  the  slightest  difficulty  in  the  way  of 
alienation,  for  if  the  persons  whose  names  appeared  upon 
the  Registry  were  able  to  convey  they  could  do  so  as 
effe(5lually  as  a  single  trustee,  and  if  they  were  not  the 
impediment  would  be  no  greater  than  that  which  exists 
when  stock  is  vested  in  a  trustee,  who  dare  not  sell  unless 
he  either  is  authorized  to  do  so  by  the  terms  of  his  trust 
(which  he  might  equally  be  though  the  trusts  appeared  on 

(a)  17  &  18  Vic,  c,  104,  s.  43.  65.  (c)  Fearne,  C.  R.,  402j  D,  Norjblk't 

(6)  See  D.  Norfork'a  Cate,  3  Ch.  Ca.     Com, 
82,  and  as  to  a  testamentary  disposition,        (<0  Corbet  t.  Siom,  Raym.  140,  1 50, 
•ee  Fearne,  a  R.  402,  404.  151. 

(•)  Hot  y.  Wibm,  4  B.  &  A.  303. 
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the  register,)  or  is  satisfied  that  the  beneficiaries  are 
competent  and  willing  to  confer  this  authority.  Indeed 
the  plan  I  suggest  would,  if  the  record  conferred  an  inde- 
feasible title,  render  investigation  of  the  title  as  unnecessary 
on  the  purchase  of  a  partial  interest  as  it  now  is  in  the 
ordinary  case  of  a  purchase  of  stock  from  the  absolute 
owner. 

Another  rule  seems  to  be  that  the  legal  estate  in  a  per-   Limitation  of  a 
sonal  Chattel  cannot  be  limited  for  a  terminable  period  (a),   tenninable 

Another  rule,  (founded  on  some  peculiarities  which,  when   P?"^     ^ 

.  Ck>ntiiigent 

the  rule  arose,  existed  in  the  procedure  of  the  Courts,  and  Remainder, 
would  but  for  the  rule  have  made  it  difficult  for  one  who  ^  ^°* 
was  wrongfully  deprived  of  his  property  to  recover  it,)  is, 
that  a  Contingent  Remainder,  (that  is,  a  limitation  intended 
to  take  efife<5l  only  if  a  specified  event  should  happen  and 
only  after  the  expiration  of  the  period  which,  by  a  Clause 
in  the  same  disposition  limiting  a  preceding  estate  other 
than  a  Chattel  interest,  is  prescribed  for  the  duration  of 
that  preceding  estate, — a  point  which  distinguishes  it  from 
a  Shifting  Clause  (b),)  will  become  void  unless  the  event 
happen  before  the  preceding  estate  terminates  (c).  This 
rule  applies  to  Testamentary  dispositions  (i),  and  to  limi- 
tations of  the  Beneficial  estate  when  so  framed  that  the 
law  will  immediately  transfer  the  legal  estate  to  it  (e), 
and  it  applies  though  the  remainder  depends  on  an 
event  certain  to  happen  at  some  time  (/),  and  probably 
though  it  depends  on  the  arrival  of  a  specified  time  (as 
when  the  limitation  is  to  B  from  ten  years  hence  but  not 
to  fall  into  possession  until  the  termination  of  a  previous 
life  estate  limited  by  the  disposition),  for  a  limitation  which 
can  be  construed  as  a  contingent  remainder  is  never  to  be 
construed  as  a  shifting  clause  {g).     But  it  does  not  apply 

(a)  Sd.  Hide  v.  Man,  Cro.  Car.  505.         («)  Sugd.  Pow.  (8th  Ed.),  17  pi.  24; 

(6)  See  the  definition,  Feame,  C.  R.  3.  Davies  v.  Speed,  Show.,  P.  C,  104. 

(0  Feame,  C.  R.,  307,  312;  Cunlife        (f)  Fearne,  C.  R.,  8. 
T.  Braneker,  L.  R.  3  G.  D.  393;  Brack-        (s)   See  Fearne.   C.  R.,  386,  395; 

mtfifrdy.  Gibbons,  L.  R.  2  C.  D.  419.  Brackenford  y.  Oibbmu,  L.  R.  2  C.  D.  qq 

(<f)  Doe  V.  Morgan,  3  T.  R.  763.  419. 
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to  a  limitation  of  the  Beneficial  estate  when  not  so  framed 
as  above  mentioned  (a),  nor  to  a  limitation  contained  in  a 
non-testamentary  disposition  executed  or  in  a  testamentary 
disposition  executed  or  republished  after  the  2nd  August 
1877,  and  which  would,  but  for  the  existence  of  a  previous 
estate,  have  been  valid  as  an  executory  limitation  (i), — a 
qualification  which  leaves  the  rule  in  force  as  to  limitations 
of  the  legal  estate  made  by  a  non-testamentary  disposition 
except  when  made  through  the  medium  of  uses,  and  as  to 
testamentary  dispositions  made  before  2nd  August  1877 
by  one  who  dies  after  that  day. 

Technical  rules  also  exist  with  respedl  to  legal  conditions 
of  Enlargement  (c). 

Another  rule  is  generally  understood  to  be,  that  a  limita- 
tion of  the  earliest  legal  estate  conferred  by  the  disposition, 
to  a  person  who  is  not  bom  and  ascertained  at  the  time 
when  the  disposition  is  made,  is  void,  unless  testamentary. 
A  standard  author,  indeed,  states  (d)  that  he  "  confidently 
presumes"  that  no  such  do<5lrine  exists,  but  I  can  as  confi- 
dently assert  that  it  would  never  occur  to  a  conveyancer  to 
frame  such  a  limitation  as  this  rule  would  invalidate.  Nor 
is  the  rule  un vouched  by  authority, — for  Coke  {e)  enume- 
rates as  one  of  the  requisites  of  every  deed  "a  party  able  to 
be  contradled  with,"  and  a  still  older  di(5lum  (/)  impliedly 
recognizes  the  rule,  while  a  later  one  declares  it  applicable 
to  uses  an  the  ground  that  it  is  applicable  to  legal  limitations 
(g).  And  though  these  authorities  seem  meagre,  it  must  be 
remembered  that  the  question  could  scarcely  ever  arise. 
For  in  most  cases  the  limitations  which  it  forbids  would  be 
invalidated  by  one  of  the  rules  already  discussed;  and 
besides, — if  the  disposition  were  made  by  a  Feoffment  (A) 


(a)  Lewin  on  Trusts  (6th  Ed.),  67-8 ; 
BddtTa  TnuU,  L.  R.  11  C.  D.  559. 

(6)  40  &  41  Vic,  c  33. 

(c)  Feame,  C.  R.,  279-80,  338-9;  1 
€k>.  84;  PbstwgUm^a  Cost,  6  Rich.  II, 
referred  to  below. 


(d)  Lewis'  Perp.,  603. 
(«)  Co.  Litt,  35b. 
r/;  Lib.  Ass.  I  pL  11. 
(g)  Frtdniek  v.  Fr§dtrick,  Cra  El. 
334. 
(A)  See  4  Leo.,  21, 188. 
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Fine  or  Recovery  the  formalities  used  would  insure  that 
the  disponee  should  be  bom  and  ascertained ;  if  it  were  a 
Partition  or  Exchange  both  parties  must  have  been  dispo- 
nors ;  a  Release  (a)  operated  for  the  benefit  of  all,  according 
to  their  interests,  who  held  the  property,  and  of  these  the 
first  who  held  any  other  than  a  Chattel  interest  was  neces- 
sarily bom  and  ascertained,  for  if  not  his  estate  would  have 
been  a  contingent  remainder  without  any  preceding  freehold 
estate  and  therefore  void  as  we  have  seen  {b) ;  a  Chattel 
interest  in  possession  was  scarcely  ever  limited  to  any  but 
one  who  intended  to  Farm  the  land ;  a  Surrender  brought 
to  an  end  the  estate  surrendered,  and  thus,  under  the  rule 
already  stated  (6),  made  void  all  estates  (except  chattel 
interests)  intervening  between  it  and  the  earliest  of  those 
limitations  which  were  free  from  contingency ;  a  Confirm- 
ation (when  not  made  by  Indenture)  may  have  been  an 
exception,  but  it  merely  precluded  the  confirmor  from 
disturbing  an  existing  estate.  There  is  authority  that  the 
rule  applies  to  a  grant  (c)  or  surrender  (i)  of  a  Copyhold, 
and  to  a  Lease  {e).  But  the  rule  does  not  extend  to  a 
disposition  affe<5ling  merely  the  Beneficial  estate  (unless  so 
framed  that  the  law  will  transfer  the  legal  estate  to  it  (/),) 
nor  to  a  Testamentary  disposition  (g). 

And  not  only  is  the  above  rule  supported  by  considerable  Limitation  bj 
authority,  but  another  which  seems  to  be  derived  from  it   ©ne  wSlt^ot 
is  unquestionable,    viz:   that   a   Limitation   of  the  legal  a  party,  when 
estate,  made,  by  a  deed  in  which  two  or  more  persons  are 
named  or  referred  to  (i)  as  parties  of  diflferent  parts,  to  any 
one  who  is  not  so  named  or  referred  (A)  (i),  or  who,  though 

(i)  It  was  snffioient  that  they  should  he  reftrnd  to  (t)  though  this  point  has 
even  recently  been  much  discussed  (j)» 

(«)  Litt,  452.  (f)  Bacon  on  Uses,  42 .  60 ;  sd.  Bhoi-> 

(6)  Amu,  p.  217  (c).  w$U  v.  Edwardt,  Mo.  402   (Ca.  602); 

(0  Coke's  C.  Copyholder,  49,  fo.  35.  Frederick  y.  Frederick,  Cro.  El.  334. 

(d)  Atkn  ▼.  Nash,  Brownlow,  127;  (g)  Feame,  C.  R.,  429n. 

and  see  Coke,  C.  C.  49,  fo.  35,  and  (A)  Sd.  Oi&ey  y.  CopUy,  3  Ley.  189. 

Supplement  67,  fo.  I .  ( i)  Trecarram  y.  Friemdship,  4  Ley.  64. 

(•)  Sd.  3  Ley.  32,  (Ca.  L.)  (J)  Gretty  y.  GiUom,  L.  R.  1  Ex.  1 12. 
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Limitation 
over  after 
an  estate 
in  Fee,  when 
▼oid. 


Tenninable 
Fee,  whether 
allowed. 


so  referred  to,  is  not  then  bom  (a)  and  ascertained  (b),  is 
void,  if  it  be  the  first  {c)  limitation  in  the  deed.  This  rule 
never  extended  to  deeds  describing  only  one  person,  or 
several  in  the  same  interest,  as  party  (i),  nor  does  it  apply 
to  a  disposition  of  a  hereditament  by  any  deed  executed 
since  ist  0(5lober  1845  (^),  but  I  state  it  here  as  affording 
evidence  of  the  existence  of  the  rule  from  which  I  think  it 
was  derived.  Both  were  probably  meant  to  prevent  pro- 
perty from  continuing  too  long  inalienable  or  of  uncertain 
Ownership,  and  we  shall  see  further  on  that  a  knowledge 
of  them  is  requisite  to  a  discussion  of  the  extent  of  the  rule 
against  Perpetuities. 

Another  rule  is,  that  a  Limitation  of  the  legal  estate,  to 
take  effe(5l  on  the  expiration  of  a  preceding  limitation  of 
the  Fee  in  it,  is  void  (/),  whether  the  preceding  limitation 
be  in  Fee-simple  {g)  or  in  Fee  Conditional  (A).  This  rule 
applies  though  the  previous  limitation  (1 )  be  so  framed  that 
it  must  terminate  on  the  happening  of  a  specified  event; 
but  not  if  it  bfe  so  framed  that  it  must  terminate  on  the 
death  of  a  specified  person,  or  at  a  specified  timet  (for  then 
it  is  not  deemed  a  fee-simple  at  all  but  an  estate  for  life  (j) 
or  a  chattel  interest  {k)  as  the  case  may  be;)  nor  to  a 
limitation  of  the  Beneficial  estate  (/)  (though  so  framed 
that  the  law  will  transfer  the  legal  estate  to  it  (w)),  nor 
when  the  disposition  is  Testamentary  (w).  Nor  does  the 
rule  extend  to  a  limitation  to  take  effe6i  on  the  expiration 
of  a  limitation  in  tail  (n). 

Another  rule  has  been  sometimes  alleged  to  be,   that 


(a)  SUpJuns's  Com,  Owen  152. 

(6)  SdL  Tr^earram  v.  FriendMhip,  4 
Lev.  64. 

(e)  Oreemoood  v.  Tyler,  Cro.  J.  563. 

(<f)  Seudamor*  y.  Vamdemtene,  29  El. 
B.  R.,  cited  by  Yiner. 

(«)  8  &  9  Vio.,  c.  106,  8.  5. 

If)  Fearne,  C.  R.,  37ln. 

((f)  Fearne,  C.  R.,  37 In;  Eyre*  T. 
FauUcioMd,  1  Salk.  31,  pi.  9. 


(A)  Lewin  on  Trusts  (5th  Ed.),  38. 

(i)  Sd.  Seymowr'e  Case,  10  Co.  97b; 
Cooper  Y.Franktin,  3  Buls.  184. 

(j)  Sd.  Chudieigk's  Case,  1  Co.  140b, 
citing  older  antborities 

(k)  Fearne,  C.  R  ,  461-5;  Leomard 
hamie  Com,  10  Co.  87a.. 

(/)  Lewin  on  Trusts,  (  5th  Ed.),  67(6). 

(m)  Fearne,  C.  R.,  373. 

(n)  Fearne,  C  R.,  37 In. 
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words  providing  that  a  limitation  of  a  legal  estate  in  fee 
shall  only  continue  until  a  specified  uncertain  event  is  void, 
but  Butler  {a)  does  not  seem  to  be  of  this  opinion,  and  the 
authority  (b)  which  has  been  supposed  to  establish  it  does 
not  bear  on  the  question,  but  merely  states  that  a  rent, 
granted  to  one  and  his  heirs  so  long  as  A  shall  hold  a 
specified  manor,  is  a  freehold,  which  of  course  it  must  be 
whether  the  restri(5live  limitation  be  effe<5lual  or  not.  The 
rule  was  never  supposed  to  extend  to  Testamentary  dispo- 
sitions (j). 

Another  rule  is  that  a  limitation  purporting  to  vary  the   Lin"tation 

varying  courso 
course  of  Devolution  prescribed  by  law  is  void  (i),  but   of  devolution 

this  is  somewhat  relaxed  in  limitations  of  Estates  tail  (e).       ^ 

This  rule  is  pushed  so  far  that  a  clause  purporting  to    Though  only 

cut  short  a  previous  limitation  and  to  carry  the  property  op«»tJv«  on 

one  occasion. 
over  to  another  person  an  event  on  which  it  would  by  law 

devolve  from  the  obje(5l  of  the  previous  limitation,   (for 

example  on  his  Death  Intestate,)  is  void  (/),  whether  the 

property  be  a  Tenement  (g)  or  a  Chattel  (h) ;  and  whether, 

(in  the  former  case,)  the  disponor's  estate  be  a  Chattel 

interest  (i)  or  not  {g);  and  whether  the  disposition  be 

Testamentary  (J)  or  not  {h) ;  and  whether  the  clause  provide 

that  the  estate  itself  shall  go  over  (/),  or  that  it  shall  be 

sold  and  the  proceeds  shall  go  over  (m),  or  that  a  charge 

(a)  Fearne,  C.  R.  13,  n.  (A).  Shaw  v.  Ford,  L.  R.  7  G.  D.  669,  (in 

(6)  1 1  Aas.  8  referring  to  the  reports  which  the  limitation  was  complicated); 

of  Trinity  Term,   li  Ed.  II,  where,  JBowes  v.  GoaUU,  27  L.  J.  Ch.  249. 

however,  I  pannot  find  anything  on  (^)  HobnM  v.  Oodmm\   OulSmr  v. 

the  subject.  Vamx\  Barton  ▼.  BarUm;  Skaitfy.  Ford, 

(e)  See  Feame,  C.  R.,  450  n.  (b).  (A)  Ughtburm  v.  GUI;  BarUm  y^Bar- 

Id)  See  Wms.  Exors ,  1031 ;  re  Por^  ton,  lVUcoek»*  Setllemeni, 

imf^a  TnuU,  4  K.  &  J.  188;  SachetfereU  (t)  BarUm  y.  Barton;  Boom  ▼.  Got- 

T.  Froggait,  2  Keb.  839,  1  Vent  161;  htl. 

AjiA  wo  Mary  PartmgUm'*  Cast,  iO  Co.  (j)   Lightbmmo  t.    Gill;   Hobne$  t. 

36,  MUdma^»  Com,  6  Co,  Altu  Godson;   Gullivor  y.   Vans;   Barton  y, 

(•)  Ca  Litt,  18b  to  22a.  Barton;  Shaw y.  Ford;  Bowu  y. Gosktt, 

ff)  Ughiburno  y.  GiU,  3  B.  P.  C.  250 ;  (A)  Wilcocks'  Stttkmoni. 

BolmoBy.  Godson,  8  D.  G.  M.  G.  152;  (/)   Lightbume  y.   Gill;   GmlHoer  y. 

ChUSoer  y,  Vanx,  8  D.  G.  M.  G.  167;  Vanx;  Barton  y.  Barton;  Wilcocks^  Sol- 

Barton  y.  Barton,  3  K.  &  J.  512;  WiU  tUmmt;  Shaw  y.  Ford. 

coM  Stitkmeni,  L.  R.  1  C.  D.  229;  (^m)Eolmesy,God»on,Bowuy,Gotkti, 
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shall  attach  upon  it  (a);  and  even  though  the  Beneficial 
interest  only  be  afife<5led  by  the  clause  (b);  and  though  the 
clause  be  framed  to  operate  {c)  on  one  devolution  only  and 
that  within  the  Perpetuity  period  (d) ;  and  though  the  pre- 
vious limitation  itself  be  Contingent  on  an  event  which 
cannot  happen  until  the  moment  of  devolution  so  that  the 
previous  limitation  and  the  clause  are  to  take  place  at  the 
same  moment  in  Alternative  contingencies  («),  (at  least  if 
the  clause  overrides  not  merely  the  previous  limitation  in 
question  but  also  the  other  limitations  in  the  instrument  of 
disposition  («));  and  though  the  clause  be  so  framed  as  only 
to  operate  if  a  specified  person,  (as  the  Crown  («),)  should  be 
about  to  take  under  the  devolution,  or  if  the  obje<5ts  of  the 
previous  limitation  should  omit  to  Partition  the  property 
(/),  or  if  the  objecfl  of  the  previous  limitation  should  Die 
without  Issue  (g).  But  the  rule  does  not  apply  when  the 
clause  is  intended  to  operate  against  the  disponees  of  the 
person  to  whom  the  previous  estate  was  limited,  (in  other 
words  it  only  applies  when  so  much  only  is  meant  to  go 
over  as  he  may  leave  undisposed  of  (A)).  And  this 
restri(5lion  holds  though  this  intention  is  only  colledled  by 
inference  from  the  whole  tenor  of  the  disposition  and  is 
contrary  to  its  literal  wording  (i).  And  the  rule  does  not 
apply  to  cases  in  which  the  previous  limitation  must,  (by 
virtue  of  its  own  wording  and  irrespe(5lively  of  the  shifting 
clause,)  terminate  at  the  moment  when  the  devolution 
would  take  place  (i),  (even  though  this  appears  merely  by 
inference  from  the  whole  tenor  of  the  disposition  (i),)  nor 

(a)  GuWmr  y.  Vmu.  (/)  Sham  v.  Ford. 

(6)   Lightburm  v.  Gitt;  ffolmu  v.  (g)  Outtwtr  v.  Vmu. 

Oodmrn;  WVeoekt*  S^ttUm^ni.  (A)  Stringtr'a  EttaU  (JSham  Y,JomM^ 

(e)   Ligkifmrm  v.   Gitf;   Holmei  v.  Ford\L.R.e CD, i'.GiOtnbjfv, Morgan, 

Godmm;  HTUcoM  Setllemeni;  BarUm  y.  L.  R.  1  Q.  B.  D.  685;  implied  in  the 

Barton;  Shaw  y.  Ford;  Bowoi  y.  Oo§hU.  assamptiun  in  Barton  y.  Barton,  that 

{d)  Lightbwrm  t.  GUI;    Holme*    y.  the  limitation  to  the  daughter  there 

Godson;  OnlHoer  y.   Vaux;    WUcoek£  was  valid;  and  conastent  with  all  the 

SettUment;  Barton  y.  Barton;  Sham  y,  cases. 

Ford;  Bomei  v.  GotUtt,  (t)  Stringer'*  B*taU, 

(•)  WUeodu?  Soithmtnt, 
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does  it  apply  when  the  previous  limitation  fails  to  come  into 
existence  at  all  (as  when  it  is  contained  in  a  Will  and  the 
objedl  of  it  dies  before  the  Testator  {a)  (i)). 

Again,  as  contingency  in  the  right  to  property  renders  Double 
the  owner  uncertain  as  to  his  pecuniary  position,  it  was  l*">^^'y* 
once  laid  down  that  a  limitation  to  take  eSe6i  on  the  con- 
currence of  two  contingent  events  of  such  a  nature  that  one 
of  them  is  necessary  to  the  existence  of  the  other  and  yet 
not  necessarily  followed  by  it  is  void  (b).    But  this  do(5lrine 
has  many  unquestionable  exceptions  (j),  and  is  generally 
considered  as  overruled  (d)  except  so  far  as  it  invalidates   ChUd  of 
a  limitation  to  one  who  is  not  born  when  the  disposition  is  ^   "*  person. 
made,  or  if  testamentary  takes  effedl,  nor  described  as  the 
child  of  a  person  then   bom.    Such  a  limitation  is  gene- 
rally considered  void  («),  at  least  if  the  estate  limited  be  a 
legal  one,  and  be  not  a  chattel  interest,  and  the  limitation 
be  preceded  by  a  limitation  to  the  unborn  parent  for  his 
life  (/);  but  some  authorities  consider  such  a  limitation 
valid  if  restrained  within  the  Perpetuity  period  (g). 

(i)  A  Clause,  contained  in  a  disposition  of  property  to  Trustees  upon  trust 
to  s^  it  and  distribute  the  proceeds  amongst  specified  persons,  and  providii^ 
that  if  the  death  of  any  of  these  should  occur  before  the  Trustees  shall  hare 
dischai^ged  thehr  duty  by  making  the  sale  and  distribution  his  share  shall  pass 
to  another  person,  is  Toid  (A). 

(«)  Sd.  (by  the  Appeal  Court  in  (f)  Mamypmmf  y.Dtrmg,  2D.G.M. 

Sirmfm^t  BkaU,)  to  be  probably  law.  G.  170;  authorities  cited  in  Lewis's 

(6)  Feame,  C.  BL,  151 ;  Lewis  Perp.,  Perp.,  421  (<0f  uid  (as  to  limitotion  to 

601  J99.;  sd.  Cholmltj^t  Cam,  2  Co.  51b  hmr§  of  an  unborn  person),  in  Baa  Ab. 

J99.  **  Remainder  "  (D). 

(e)  Butler's  Note  toFeame,  C.R.251.  (jp)  See  Theobald  on  WHls,  290  sqq. 

WJjswWFerp^  419,602-,  Real  Pro-  {h)Marimy,  Martin,  L.R.2  Eq.  404; 

perty Commn.,  Sd. R^.29 ;  Pntton  on  sd.  Mmort  v.  BaiHmn,  L.  R,  1  Ap. 437, 

Abftnots,  128-9.  451-2. 
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RULES   FAVOURING   EARLY  VESTING. 


ReaflODsfor 
these  Rules. 
Preliminary 
explanation. 


Meanings  of 

Teohniod 

Terms. 


"Vested.- 


"  Contingent' 

"Condition 
Precedent** 

"Executory.** 


The  reason  (a)  already  given  for  the  supposed  rule 
against  Double  Possibilities,  and  the  convicflion  that  any 
testator  who  leaves  property  amongst  the  members  of  a 
family  as  from  a  future  time  must  intend  that  such  of  them 
as  may  die  before  that  time  should  be  able  to  leave  such 
property  to  his  family  (b),  have  lecf  the  Courts  to  frame 
several  Rules  to  prevent  the  right  to  future  property  from 
remaining  too  long  in  doubt;  but  a  short  explanation  is 
necessary  to  render  the  cases  which  treat  of  this  subjecfl 
intelligible. 

An  estate  or  interest,  meant  to  take  effedl  in  possession 
as  soon  as  the  disposition  containing  it  is  made,  (or  if  testa- 
mentary comes  into  operation,)  or  as  soon  as  the  previous 
estates  (if  any)  shall  come  to  an  end,  is  said  to  be  "Vested" 
(c).  An  estate  or  interest  which  is  not  meant,  under  any 
circumstances,  to  take  effe6i  in  possession  until  a  specified 
event  which  (i),  or  the  time  of  which  (^),  is  uncertain,  is 
said  to  be  "Contingent,"  and  the  limitation  conferring  it  is 
called  a  "Condition  Precedent"  (/).  An  estate  or  interest 
which  is  not  meant  to  take  effe6i  in  possession  until  some 
specified  time  is  said  to  be  "Executory"  (g). 

An  estate  or  interest  which  is  cut  short  by  a  clause 
(contained  in  the  disposition  which  limits  it)  before  the 
time  when  (but  for  this  clase)  it  would  expire,  is  said  to  be 


(a)  For  other  reasons,  see  Smith  on 
Execntorj  Interests  (Companion  Vol. 
to  Feame),  s. 200-9;  DufiMy.D^§UH 

1  Dow.  fie  CL  310. 

(6)  Deightoie*  Sttthd  EttaUi,  L.  R. 

2  C.  D.  783)  Stibjf  V.  Whiiiaktr,  L.  R. 
6  C.  D.  239. 


(c)  Feame,  C.  R.,  216. 
(<f)  Feame,  C.  R.,  3. 
(•)  Feame,  C.  R.,  5  (3rd  sort  of 
Contingent  Remainders). 
(/)  See  Co.  Litt,  218a. 
(j9)  See  Hawkins  on  WUls,  222. 
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"Defeasible"  (a)  or  "Vested  the  subje^  to  be  divested"   ''Defeadble." 

.  "  Vested  sub- 

(fl) ),  and  the  clause,  if  meant  to  carry  back  the  property  to  ject  to  be 

the  Disponor  or  his  Representatives  and  to  defeat  not  only   I^^wted." 

the  estate  or  interest  first  referred  to  but  every  limitation 

subsequent  to  it  contained  in  the  disposition,  is  termed  a 

"Condition  Subsequent"  (5),  and,  in  every  other  case,  is   "Condition 

termed  a  "  Shifting  Clause. "  «  ShiSn?''^" 

An   Executory  or  Contingent  estate  or  interest  is  as   ClauBe." 
freely  Disponable,  testamentarily  {c)  and  non-testamen-   Contin^t 
tarily  (i) ;  and  as  freely  Transmissible,  on  Death  (e),  on   ^tere»^  are 
Bankruptcy  (/),  and  (in  some  cases)  on  Marriage  (g),  as  if  transmiBBible. 
it  were  vested ;  though  the  person  to  whon>  it  was  limited  be 
not  yet  bom  or  ascertained  (h).    But,  if  a  limitation  be  con- 
ditional on  the  objedl  of  it  living  to  a  specified  time,  or  attain- 
ing a  specified  age,  it  will,  if  he  die  before  that  time  or  age, 
come  to  an  end  on  his  death,  and  consequently  not  be  trans- 
mitted to  his  representatives ;  this  consideration  explains 
some  of  the   cases  in   which   the  words   "Vested"   and 
"Transmissible"  have  been  used  to  imply  that  the  limi- 
tation is  not  conditional  on  such  an  event. 

The  rules  by  which  vesting  is  favoured  may  be  summed    General  rule 
up  in  this  general  principle;   that  a  limitation   shall  be  Ve^ji""* 
construed  as  meant  to  vest  at  the  earliest  moment  consistent 
(so  far  as  appears  from  the  words)  with  what  may  have 
been  the  intention  of  the  disponor  (i). 

Hence  any  Member  of  a  Class,  (the  obje(5ls  of  a  testa-   Member  of  a 
mentary  gift),  who  comes  into  existence  after  the  time  enSSedtf^Jra 

(a)  See  Hawkins  on  Wills.  231,  Bankruptcy,  T8,  80.  SL!  w^ldon 

(6)  Feame,  C  R.  270-1.  ig)  See,  as  to  EsUtes  of  Inheritance  !S^ivr!;S; 

(e)  7  Wm.  IV  &  1  Vic,  c.  26,  s.  3;  in  Tenements,  Co.  Utt,  29a.;  as  to  ^I^^^Jmu 
Moot  V.  HamlMu,  2  Eden.  342.  Chattel  Interests  in  Tenements,  AnU  frf^".ifri 

(fi  By  deed  8  &  9  Vic,  c.  106,  s.  6;  p.  57,  Doww  v.  Hart,  2  R.  &  M.  355;   ^^  poMWaon. 

ana  before  that  time  by  Fine  or  Recov-  as  to  Money  Funds.  AnU  p.  57-8,  Pw^ 

ery,  Feame,  C.  R.,  366,  551-2;  or,  by  dew  v.  Jaduon.  I  Rnss.  1. 

Indenture  with  false  Recitals,  4  Jann.  (A)  7  Wm.  IV  &  1  Vic,  c.  26,  s.  3;  8 

Cony.,  124;  and  as  to  the  Beneficial  Ac  9  Vic,  c  106,  s.  6;  3  &  4  Wm.  IV, 

interest  by  Contract,  Lyde  v.  Mytm^  I  c.  106,  s.  1 ;  Ljfde  y.  Afynw;  Higdm  y. 

M.  &  K.  683.  Williamson  3  P.  W.  132. 

(•)  Smithes  Executory  Interesto,  8.743.  (t)  See  2  Buls.  131 ;  Cro.  EL  269. 

(f)  Cases  cited  in  Yate   Lee  on 

39 


226  RULES   FAVOURING   EARLY  VESTING. 

appointed  for  the  falling  into  possession  of  whichever 
share  first  falls  into  possession,  is  excluded  from  partici- 
pating (a)  (i),  whether  the  property  be  a  tenement  (6), 
or  a  chattel  (c),  through  he  be  an  Infant  in  the  womb 
at  the  time  in  question  (i),  (unless  the  class  be  denoted 
by  some  word  indicative  of  lineal  relationship  such  as 
the  word  "children"  (^),  in  which  case  those  who  are 
conceived  are  treated  as  bom  {e),)  and  though  the  gift 
affedl  only  the  beneficial  estste  (/),  and  though  the  Capital 
fund  is  not  to  be  realized  until  a  time  later  than  that  at 
which  the  right  to  the  income  falls  into  possession  (g),  and 
though  the  condition  prescribed  for  the  share  of  the 
member  whom  the  rule  excludes  be  diflferent  from  that 
prescribed  for  the  share  of  the  member  whose  share  first 
vests  (A),  and  though  these  two  members  belong  to  different 
sedlions  of  the  Class  which  were  described  by  different 
appellations  (k)  (at  least  if  the  language  contains  no  word 
common  to  both,  as  when  the  class  consisted  of  "Brothers 
and  Sisters*'  (A),)  and  though  there  be  a  clause  authorizing 
Advancement  and  Maintenance  («),  and  though  it  expressly 

(i)  In  this  case,  as  in  all  (J)  cases  in  which  some  memhers  of  a  class 
are  excladed,  the  other  meo^hers  (if  anj)  take  the  shares  of  the  excluded 
memhers,  though  the  class  he  one  which  was  necessarily  ascertained  hefore  the 
disposition  was  made  (ifc).  But,  (as  regards  cases  in  which  the  memhers  were 
in  existence  when  the  disposition  was  made,)  this  does  not  hold  if  the  memhers 
were  specified  as  Individuals  (0»  or  hy  name  (m),  unless  they  are  to  take  in  an 
official  capacity,  for  example,  as  Executors  (n). 

(a)  Andrews  v.  Partmglon,  3  B.  C.  C.  v.  Malthewa, 
401;  Garrait  v.  Weeks,  L.  R.  20  Eq.         (g)  Kevem  v.  WiUiams,  5  Sim.  172; 

627;  Dawson  v.  OHmr-Massey,  L.  R.  2  Rochford  v.  Haehman^  9  Hare  475. 
C.  D.  753;  Pkken  y.  Matthews,  L.  R.  10         (h)  Garrait  y.  Weeks. 
G.  D.  264;  Singleton  y.  Gilbert,  1  Cox.         (t)  Gimblett  y.  Purton. 
68 ;  GunMett y.  Purfon,  L.  R.  1 2  Eq.  427 ;         ( j)  Coleman  y.  Jarrom,  L.  R.  4  G.  D. 

and,  for  a  defence  of  the  rule,  ib.  p.  430;  165,  and  cases  there  cited;  Garratt  v. 

and  see  the  obseryations  in  L.  R.  1  Eq.  Weeks;  Dawson  y.  Otiver-Masseg, 
557.    And  see  Theobald  on  Wills,  142,        (k)  Dimond  y.  Bostock,  L.  R.  10  Ch. 

sqq,  358. 

(5)  Singkton  y.   Ginteri-,   Picken  y.        (/)  Doe  y.  Sheffield,  13  Ea.  526;  and 

Matthews,  assumed  in  £.  Bindon  y.  E,  Suffolk,  4 

(e)  Dmosony.  OUoer-Moiseyi,  Garratt  B.  P.  G.  574. 

y.  Wesks,  Pieken  y.  Matthews,  (m)  Re  Smiik's  TrusU,  L.  R.  9  C.  D. 

(J)  Garratt  y.  Weeks.  117. 

(«y  Crook  y.  HiU,  L.  R.  3  G.  D.  773,  (m)  Knight  y.  GonU,  3  M.  &  K.  295, 

qualified  by  reCor(atf,L.R.  I  G.  D.  460.  explained  L.  R.  9  G.  D.  121. 

(f)  Dawson  y.  OUver'Massegi  Pieken 
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extend  to  the  period  subsequent  to  the  time  when  the  first 
share  shall  fall  into  possession  (a).  But  the  rule  does  not 
apply  when  an  expression  plainly  indicative  of  a  contrary 
intention  is  inserted  (6),  for  example,  a  limitation  to  another 
on  failure  of  all  the  members  of  the  class  (c),  nor  does  the  rule 
apply  to  limitations  in  a  Marriage  Settlement  (d)  (as  the 
nature  of  such  an  Instrument  indicates  that  all  the  children 
are  to  take),  nor  perhaps  to  any  non-testamentary  dispo- 
sition (e).  A  Member  of  a  Class  amongst  whom  a  bequest,'  Member  of  a 
the  amount  of  which  depends  on  their  numlJer,  has  been   ^^***  (^ 

amount  06- 

given,  is  only  entitled  if  existing  and  ascertained  at  the  queathed  to 

Testator's  death  (e),  though  there  be  none  then  existing  ^n  their*^^ 

and  the  effe(5l   consequently  be  to  invalidate  the  whole  number)  is 

bequest  (/),  and  though  a  time  subsequent  to  the  death  bom  before  the 

was  fixed  for  the  distribution  of  the  fund  (g).  ^^^"^^ 

A  Condition  introduced  by  a  Clause  subsequent  to  that  Condition 

which  gave  the  estate,  is  construed  as  Subsequent,  though  i^ecedent" 

expressed  as  if  Precedent,  at  least  in  some  cases,  especially  construed  as 

Subsoquent* 
when  the  attainment  of  a  specified  age  is  the  condition  in 

question  {h). 

Consequently  a  clause  dire<5ling  that  a  limitation  shall  not 
"vest**  until  the  objedl  of  it  attain  a  specified  age  is  often 
construed  as  meaning  that  he  shall  take  it  (whether  at  once 
or  immediately  on  the  expiration  of  previous  limitations) 
but  shall  lose  it  if  he  die  before  attaining  the  specified 
age  (i). 

A  Limitation  over,  on  failure  of  a  previous  gift  from  the   Limitation  over 
only  cause  presumably  contemplated  by  the  Disponor,  is  ©f  P^"«^  J* 

construed  M 

(m)  Sd.  GimbkU  v.  PmUm,  professing  (y)  Said  Rogtrt  r.  Muiek,                    Vested. 

to  OTermle  Baitman  y.  Gray,  L.  R.  6  (A)  Arwnfta^  v.  Wibom,  L.  R.  3  Ap. 

Eq.  215,  and  Jredeli  y.  Iredell,  25  Bea.  372;  Andrew  y.  Andrew,  L.  R.  3  C.  D. 

485.  410,  (in  which  there  were  other  cir- 

(5)  Smith's  Ex.  Int,  232-4.  camstances  necessitating  the  decision, 

(c)  MilU  y.  NorrtM,  5  Vez.  355.  and  in  whichthe  Court  construed  **shaU 

(<0  Sd.  Andrews  y.  PartingtoHf  B.  C.  have  attained"  as  meaning  "shall  at- 

C.  404.  Uin  ") ;  RandoU  y.  Doe,  5  Dow.  202 ;  Mui- 

(«)  All  the  cases  cited  were  cases  of  keti  y.  Eatom,  L.  R.  1  C.  D.  435,  quali- 

WUls.  ficd  Dnjfieldv.  DufeU,  1  Dow.  N.  S.  268. 

(/)  RcgtrsY.  Mutch,  L.  R.  1 0  C .  D.  25.  (i)  Edmontom't  EtUUe,  L.  R.  5  Eq.  389. 


228  RULES   FAVOURING  EARLY  VESTING. 

construed  as  meant  to  operate  on  failure  of  it  from  any 

cause: — ^thus,    a   disposition    made  under  a    Power  and 

purporting  to  give  the  property  in  a  specified  event  to  a 

person  to  whom  the  power  does  not  authorize  it  to  be  given, 

but  in  the  absence  of  that  event  to  one  to  whom  it  does 

authorize  it  to  be  given,  will  operate  for  the  benefit  of  the 

latter  in  either  event  (a);   and   a  limitation  over  on  the 

Marriage  of  one  to  whom  a  previous  life  estate  is  limited 

will  operate  also  on  his  death  (6),  and  a  limitation  over 

on  the  death  of  a  person  to  whom  a  previous  estate  is  given 

which  is  to  endure  until  either  he  shall  die  or  a  specified 

period  far  exceeding  the  probable  duration  of  his  life  shall 

expire,  is  construed  as  meant  to  operate,  not  only  on  his 

death,  but  also  on  the  termination  of  his  estate   by  any 

other  means,  as  by  his  surviving  the  specified  period  (c) ; 

and  much  more  is  a  limitation  over  **on  the  death"  of  A, 

following  a  limitation  to  A  for  life,  construed  as  meant  to 

operate  on  the  premature  termination  of  A's  estate  as  well 

as  on  its  termination  by  his  death  {d)  (i). 

Clasi—wlien  A  description  of  a  Class  of  disponees  is  often  imderstood 

asceitaioed* 

as  meant  to  refer  to  those  who  answer  the  description  at 

the  time  when  the  disposition  is  made  or  (if  testamentary) 

takes  e£fe(5l,  even  though  the  limitation  is  to  take  eflfe(5l  at 

a  future  time  so  that  it  might  be  supposed  that  those  who 

should  answer  the  description   at  that  future  time  were 

meant :  for  example,  a  bequest  to  one  for  life,  and  on  his 

death  to  Children  {c)  or,  Cousins  (/),  or  Next  of  Kin  (g) 

refers  to  those  who  answered  that  description  at  the  Death 

of  the  testator,  not  those  who  answered  it  at  that  of  the 

(i)  This  is  not  clear  as  regards  noD-testAmentary  limitations  of  the  legal 
estate  directly  (ii)\  and  it  has  heen  qualified  as  to  limitations  following  void 
limitations  (t). 

(a)  MerediiKs  Tnuts,  L.  R.  3  C.  D.  (/)  Baldmm  v.  Rogers,  3  D.  G.  M. 

757.  G.  649. 

(6)  UnderhUl  v.  Raden,  L.  R.  2  C.  D.  (^)  Mortimore  v.  Morthnore,  L.  R.  4 

494;  Fearne,  C.  R.  238-40.  Ap.  448;  Dmc^s  Trusts,  L.  R.  4  C  D. 

(c)Fearne,  C.  R,22.  210. 

(d)  AnU  p.  313-14,  eg.  /nff  v.  Jacobs.  (A)  Ante,  p.  314. 

(«)  Beimtfs  TrusiSt  3  K.  &  J.  280.  (t)  Monypenng  v.  Dermg,  2  D.  G.  M. 

G.  174-80. 
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life-tenant.  But  this  does  not  hold  if  there  be  a  clear 
indication  of  a  contrary  intention,  such  as  a  limitation  to 
some  one  else  in  case  there  should  not  at  the  specified  time 
be  any  person  answering  the  description  (a),  which  of  course 
implies  that  if  there  should  then  be  any  such  person  he  shall 
be  entitled. 

From  the  latter  of  the  two  reasons  stated  above  {b)  the   Class  i»rtljr 
Courts  infer  that  the  Representatives  &c.  of  such  Members  before  the 
of  a  Class  (amongst  whom   property  was  diredled  to  be  K"^i^*^^. 
distributed)  as  die  before  the  time  appointed  for  distribution 
are  entitled  to  share,  unless  all  such  of  their  issue  as  shall  sur- 
vive that  time  are  amongst  the  objedls  of  the  limitation  {c). 

So,  a  gift,  to  take  effedl  at  a  future  time  in  favour  of  a   Alternative 
specified  person  if  he  be  then  alive  "a«i"   (or  "or")  in   oneaadhS*^ 
favour  of  his  issue  **  if  he  be  then  dead,"  entitles  those  issue   ^"^®' 
to  share  who  survive  him  but  die  before  the  appointed 
time,  and  consequently  the   question  who  are  to  take  is 
solved  at  the  death  of  the  person  referred  to  (d). 

But  there  is  no  rule  that  a  Clause,  by  which,  in  a  certain   Shifting 
contingency,  a  Vested  limitation  is  cut  short,   shall  only  ^j*gtroed  aT 
operate    if   the  contingency  happen   before    the    vested   only  meant  to 
limitation  falls  into  possession  {e)»     Yet  a  diredlion  that   the  period  of 
trustees  (to  whom  the  legal  estate  is  limited)  shall,  (when   J^*"^«t»o»^ 
the  vested  limitation  falls  into  possession,)   transfer  the 
legal  estate  and  give  up  the  possession  to  the  person  to 
whom  the  vested  limitation  was  made  is  held  to  imply  this 
(at  least  when  there  are  several  such  persons  constituting 
a  Class).     And  so  is  the  facfl  that  the  clause,  if  literally 
construed,  would  operate  in  favoin:  of  persons  who  could 
not  be  ascertained  till  after  the  time  when  it  is  meant  to 
operate ;  as,  when  the  vested  limitation  is  in  favour  of  a 

(a)  Shurt  v.  CoekertU,  L.  R.  5  Ch.  («)  O'Mahmie^  T.  Btvdtit,  I^  R.  7  H. 

714.  L.  388;   Ingram  y.  Souitmf   Id.  408; 

(6)  ilnte  p.  224.  overruling  the  4th  Role  in  EdwardM  y. 

(e)  DngkUm's  Stttkd  E$lai€»,  L.  R.  2  Edwards,  15  Bea.  357. 

C.  D.  785;  Selby  v.  WhUtaUr,  L.  R.  6  (/)  OUvaai  y.  Wrigki,  L.  R.  I  C.  D. 

C.  D.  239.  346;  EdwardM  y.  EdwardM,  L.  R.  7  H. 

{d)  Mirridt's  TnaU,  L.  R.  1.  Eq.  55 1 .  L.  394. 
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Class,  and  the  Clause  is  one  by  which,  on  the  death  with- 
out issue  of  any  member  of  the  Class,  the  estate  of  such 
member  is  cut  short  in  favour  of  those  members  who 
survive  him  and  afterwards  die  leaving  issue  {a).  And  so  is 
the  fact  that  any  other  constru(5lion  would  render  it  (in 
some  events)  impossible  for  the  issue  of  the  person  to  whom 
the  vested  limitation  was  made  to  derive  either  diredlly  or 
through  that  person  an  interest  in  the  property  (b). 

(a)  Beumt  v.  Cos,  L.  R.  6  C.  D.  604.     explained  L.  R.  7  H.  L.  397-8. 
(6)  Home  y.  PWam,  2  M.  &  K.  15, 


(281  ) 


CHAPTER  XXVII. 

THE   RULE   IN   SHELLEY'S   CASE. 


Another  technical  rule,  which,  indeed,  does  not  deprive  Generally. 
a  limitation  of  all  effecfl,  but  makes  it  produce  a  different 
eSe€i  from  that  intended,  is,  the  "Rule  in  Shelly*s  Case" 
(a)  which  is,  that  a  disposition  of  a  tenement  to  a  person 
for  a  terminable  period  (not  being  a  chattel  interest  (6) ), 
followed  by  an  expression  of  intention  that  after  his  death 
the  property  shall  pass  to  those  who  would  have  been 
entitled  if  he  had  died  intestate,  and  had,  at  his  death,  owned 
the  property  in  fee,  or  held  an  estate  tail  in  it,  does  not  give 
to  the  ancestor  a  mere  terminable  estate  and  to  his  heir  a 
fee-simple  estate  (or  estate-tail)  as  the  intention  would 
require,  but  gives  to  the  ancestor  himself  an  estate  in  fee 
or  in  tail,  as  the  case  may  be.  The  pradlical  difference  is 
that  if  the  intention  were  carried  out  the  property  would 
not  be  subjedl  to  the  debts  or  dispositions  of  the  Ancestor, 
whereas  by  the  rule  it  is  subjecfled  to  both,  though,  in  the 
case  of  an  estate-tail,  only  to  the  same  extent  as  in  the 
case  of  any  other  estate-tail. 

At  the  time  when  the  rule  arose  it  produced  but  little  origmal  Effect 
effedl,  because  testamentary  dispositions  of  inheritable 
estates  were  not  allowed  (r),  and  non -testamentary  dispo- 
sitions were  always  accompanied  by  a  warranty ^  the  efFe(5l 
of  which  was  to  bar  the  heirs  of  the  disponor  even  when  he 
himself  had  only  a  Life-estate  (i).      Now  Testamentary 

(a)  ShaUgjf's  Com,  I  Co.  93b;  P§rrm  see  abore  p.  4. 
V.  BkAt.  4  Burr.  2579,  1  Harg.  L.  Tr.        (cj  Sd.  WikTi  Cmt€,  6  Co.  168. 
490.    Reasons  for  it  are  given  in  Fn/i^        (d)  Co.  Litt,  371,  599,  eqMoially 

T.  Ckamkr,  L.  R.  2  Eq.  684-5.  Litt.  711,  712. 

(*}Aato what iia*« Chattel  Interest," 
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Circamstanoes 
inBafficient 
to  preclude  the 
Role. 
To  what 
modes  of 
disposition  it 
applies. 
To  what 
Subjects  and 
Tenure. 
To  what 
Estate  it 
applies. 
Le^l  or 
Beneficial* 


Joint  or 
Several. 


dispositions  are  allowed  (a),  and  Warranty  no  longer  bars 
the  heir  (b),  but  the  rule  continues  in  full  vigour. 

The  Rule  applies  whether  its  e£fec5l  be  to  give  the 
ancestor  an  estate  in  fee  (c)  or  in  tail  (i) ;  and  it  applies 
even  though  the  disposition  be  Testamentary  (e)  and  though 
the  subjedl  disposed  of  be  a  Chattel  (/);  and  though  the 
Disponor's  estate  be  a  Chattel  interest  in  a  tenement ;  and, 
(it  seems,)  though  the  property  be  a  Copyhold  (g);  and 
though  the  Beneficial  estate  only  be  dealt  with  (A);  and 
though  the  limitation  to  the  Ancestor  be  so  framed  that  it 
would  have  carried  the  Legal  estate  if  the  disponor  had 
had  that  estate,  and  the  limitation  to  the  heirs  be  not  so 
framed (j)(i);  or  (no  doubt)conversely;  and  though  the  earlier 
limitation  be  made  to  trustees  upon  an  adlive  trust  for  the 
Ancestor,  while  the  limitation  to  the  heirs  carries  the  bene- 
ficial interest  without  being  subjecfl  to  any  adlive  trust  (/); 
or  (no  doubt)  conversely ;  and  (probably)  though  the  limi- 
tation to  the  ancestor  carries  only  the  Legal  estate  and 
that  to  the  heirs  both  the  Legal  and  Beneficial  estates  {k) ; 
and  though  the  earlier  limitation  be  to  two  or  more  persons 
Jointly  and  the  subsequent  limitation  be  to  the  heirs  of  one 
of  them  only  (/)  (ii) ;  and,  (much  more,)  when  both  limita- 

(i)  In  consequence  of  this,  and  the  doctrine  stated  below  that  both  or  neither 
of  the  estates  must  be  legal,  it  cannot  be  known  whether  the  rule  applies  to 
limitations  in  a  disposition,  until  the  title  long  anterior  to  that  disposition  be 
investigated. 

(ii)  The  converse  of  this  does  not  hold  (m). 

(a)  32  H.  VIII,  c  15;  7  Wm.  IV  &  '^heirs,**  were  meant  to  decide  that  the 

1  Yic,  c.  26,  s.  3.  rule  does  not  apply  to  chattels  or  chat- 

(6)  3  &  4  Wm.  lY,  c.  27,  s.  39;  3  tel  interests    even    when    the    word 

&  4  Wm.  IV,  c.  74,  s.  14.  "heirs"  is  used. 


(r)  Cooper  v.  Kynoek,  L.  R.  7  Ch  398. 
Id)  SheUey*s  Ca$e\  Collier  v.  WalUrs, 
L.  R.  17  Eq.  252. 


(g)  Fcame,  C.  R.,  60. 
(A)  Cooper  v.  Kynock,  L.  R,  7  Ch. 
398;  WhUe  ^  HimdUe  Contract,  L.  R. 


(<)  WhiU  4*  HmdVs  Comiract,  L.  R.  7  C  D.  201. 

7  C.  D.  201.  (0  White  fy  Bindle's  Contract,  L.  R. 

(/)  Tothia  V.  Pitt,  7  B.  P.  C.  453;  7  C.  D.  201. 

contra  Herriek  v.  Franklin,  L.  R.  6  Eq.  {j)  Cooper  y.Kynock,  L.  R.  7  Ch.398. 

593,  (which  decision  was  founded  on  (,k)   Preston's  View,    58 ;    Butler*s 

the  assumption  that  the  cases  uted  Note  (/>)  to  Feame,  C.  R.  35;  contra 

below    as    deciding    that  the    word  Feame,  C.  R.,  34-5.                     [944. 

"Issue,"  used  respecting  personal  estate,  (/)  Doe  v.  Feather tUme,  1  B.  &  Ad. 

will  not  be   construed   at   meaning  (m)  Ha^  y.  Foorde,  2  Bl.  698. 
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tions  are  joint  (a);  and  though  the  earlier  limitation  be   Implied. 

merely  Implied  {b) ;  and  though  the  estate  limited  to  the    Duration. 

ancestor  is  only  to  endure  until  some  specified  event  which 

possibly  may  happen  in  his  lifetime  {c)\  and  though  the 

estate  limited  to  the  ancestor  is  to  commence  on  the 

expiration  of  a  previous  estate  {d);   and  though   another 

limitation  intervenes  between  the  expiration  of  the  estate 

limited  to  the  ancestor  and   the   commencement  of  that 

limited  to  the  heirs  {e)  (i);  and   though  words  be  added 

which  clearly  show  that  the  ancestor  was  meant  to  take 

only  a  life  interest  (/) ;  and  though  the  Clauses  be  contained 

in  a  Will,  and  the  earlier  limitation  be  to  the  Wife  of  the 

testator  and    the  later  one  be  to  the   heirs  of  her  body 

begotten  by  the  Testator,  and  he  die  childless,  so  that  she 

can  only  take  whaf  is  technically  called  an  **estate   tail 

after  the   possibility  of  issue  extinct"  (g);   and   even  (it   Contingency. 

seems)  though   the  limitation  to  the  heirs  be   subject  to 

some  further  contingency  than  the  uncertainty  who  shall 

be  heir  (/«) ;  and  even  though  the  limitation  to  the  ancestor   Lapse. 

fails,  (as  for  example  when  it  is  contained  in  a  Will  and 

the  ancestor  dies  before  the  Testator  {i) ) ;  and  though  (in    To  what 

certain  cases  in  which  the  law  does  not  permit  an  estate   expreaeion  it 

of  inheritance  to  pass  unless  some  words  indicative  of  an    wP^^^^w  l--i» 

intention  that  the  estate  shall  continue  beyond  the  life  of  unnecesaaiy. 

the  disponee  be  used)  the  word  used  to  describe  tho'se  who 

are  to  take  under  the  subsequent  limitation  be,  not  the 

correct  legal  word  "  Heirs,  "but  some  other  word  which 

(i)  Of  conrse  in  this  case  the  rule  does  not  invalidate  the  intermediate 
limitation,  hut  the  effect  of  the  limitation  to  the  heirs  is  to  confer  a  subsequent 
estate  on  the  ancestor  ( j). 

(a)  Feame,  C.  R.  35.  497-9;  Roe  v.  Bedford,  4  M.  &  S.  362; 

(5)  Frogmorton  y.  Wharrty,  2  Bl.  728 ;  and  see  Fulkr  y.  Chamier,  L.  R.  2  Eq. 

8  Wills  144;  Feame,  C  R.,  4 1.  685. 

(e)   Ctrtii  V.    Ptice,    12   Vez.   89;  (g)  PUtH  v.  Powks,  2  M.  &  S.  65. 

Feame,  C.  R.,  30.  For  a  description  of  this  kind  of  Estate, 

((/)  Meantrt  ▼.  Gee,  5  B.  &  A.  910.  see  Co.  Litt.,  276.286. 

(«)  Doe  V.  Martyn,  2  B.  &  C.  487 ;  (A)  Feame,  C.  R  ,  34. 

V.  Qte,  5  B.  &  A.  910.  (i)  Ooodright  v.  Wright,  1  P.  W.397. 


(f)  Jordam  t.  Adams,  9  C.  B.  N.  S.        0)  ^^  ▼•  We(ford,  12  A.  &  £.  61 

30 
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the  testator  is  held  to  have  used  in  the  same  sense  (a),  an 
extension  which  was  founded  on  the  principle  that,  by 
construing  some  other  word  as  meaning  "heirs,"  (for 
example  by  construing  the  word  "Issue"  as  meaning 
•*  Heirs  of  the  body,")  the  intention  to  pass  an  inheritable 
estate  was  effedluated,  and  which  is  therefore  applicable  to 
non-testamentary  dispositions  of  any  merely  Beneficial 
estate  {b)  (except  a  chattel  interest)  in  a  tenement,  and  to 
Testamentary  dispositions  of  any  estate,  legal  or  beneficial, 
(except  as  aforesaid,)  therein,  at  least  if  made  before  1838, 
for  in  wills  &c.  made  &c.  since  1837  (i),  expressions  indi- 
cative of  an  intention  to  pass  an  inheritable  estate  are  not 
ConditionBof  required.  But,  in  cases  in  which  the  word  "Heirs"  is 
WHen  "Heirs"  requisite  to  pass  an  inheritance  the  Rule  only  applies 
neoessaiy.  when  that  word  is  used;  and  this  extends  to  all  non- 
testamentary  limitations  (c)  of  a  legal  inheritable  estate, 
because,  in  the  few  instances  {d)  in  which  the  word 
"heirs"  is  not  necessary  to  such  a  limitation,  no  question 
as  to  the  Rule  in  Shelley's  case  can  arise.  And  in  cases 
in  which  the  law  assumes  an  intention  to  pass  the  perpetual 
interest,  and  consequently  does  not  require  either  the  word 
"heirs"  or  any  other  expression  to  denote  it,  there  is  no 
reason  why  any  other  word  should  be  presumed  to  mean 
"heirs;"  and  either  the  use  of  the  word  "heirs,"  or  some 
clear  indication  of  an  intention  to  use  some  other  word 
in  that  sense  (^),  becomes  necessary  to  the  application  of 

(i)  That  this  extension  is  not  applioahle  to  these  seems  to  he  implied  hy  a 
decision  {g)  that  the  fact  that  the  ancestor  had  no  children  at  the  testatoi^s 
death  would,  under  amtthar  ruU  (^A),  cause  ** issue"  to  he  thus  construed. 

(a)  As   "Heir"  (in  the  singular),  wrigkt,  L.  R.  2  C.  P.  511;  which  oonH 

Fulkr  V.  Chamier,   L.  R.  2   Eq.  682;  pare  with  Dm  y.  Smith,  7  T.  R.  531. 

"Son,**  RotmuoH  y.  HobinsoH,  5  B.  P.  (6)  Lewin  on  Trusts  (5th  Ed.),  86 

C.  180,  affirming   S.  C.  1  Burr.  38;  (a),  87  (6). 

«* Children",  Volier  y.  Carter,  4  E.  &  (c)  Co.  Litt,  la,  8h,  9a;  Wksder  r. 

B.  173;  **l8sae'* MurthwakeY.  Jenkmsm,  DuIm,  1  C.  &  M.  210;  1  Saunders  on 

(an  extreme  case),  Sugd.  H.  L.  258;  Uses,  122;  Dm  y.  ilo6tRJon,  2  M.  &  R. 

Roddy    y.   Fitzgerald,    6   H.    L.   823.  249,  approved  in  AUeny.  Attm,  2  Dro. 

An  instance  in  which  the  word  **  Sons'*  &  War.  387. 

was  held  not  to  mean  "heirs'*    oc-  (<f)  Co.  Litt,  9h,  10a. 

curs  in  De  Wmdt  y.  D§  Wmdt,  1    H.  (c)  Jackaony.  Caheri,  1  J.  &  H.335. 

L.  37.     A  well  reasoned  decision  on  (g)  Underkillv.Roden.  2  L.R. CD. A9^ 

the  word  *' Issue*'  is  Bradley  v.  Cart-  (A)  The  Rule  la  WihteCMe,  6  (^0.17. 
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the  Rule,  and  this  embraces  all  cases  in  which  the  subje(5t 
is  a  Chattel  (a)  or  the  estate  a  Chattel  interest  (a),  and  all 
cases  of  contracts  or  directions  to  make  any  disposition 
(for  example  a  settlement)  {b). 

The  nile  does  not  apply  when,  by  the  limitation  to  the   ExooptioM. 
heirs,  some  estate  intervening  betweeen  it  and  that  limited  of  Limiution. 
to  the  ancestor  is  to  be  cut  short,  (or  when  by  some  such   ^^"^8  Claiwe 
intervening  limitation  the  estate  of  the  ancestor  is  to  be  cut 
short,)  before  the  period  which  its  own  Clause  of  limitation 
prescribed  (c)  (i);  nor  when  the  limitation  to  the  ancestor 
carries  the  Legal  estate  (with  {d)  or  without  the  beneficial 
estate),  and  that  to  the  heirs  carries  the  Beneficial  estate 
only  (nor  conversely  (^) )  though  the  later  limitation  be  to   l;*^],?, 
the  "heirs  and  assigns''  of  the  ancestor  (/)  which  might  be 
thought  to  imply  that  he  should  take  the  whole  estate  so 
as  to  be  able  to  assign  it ;  nor  when  the  limitation  to  the   Freehold  or 
ancestor  is  a  mere  Chattel  interest  (^),  even  though  the 
later  limitation  be  to  the  **  heirs  and  assigns  **  of  the  ancestor   As  to  the 
(h) ;  nor  when  the  limitation  to  the  ancestor  is  contained  in   of  InstmmenU 
one   Disposition   and  that   to  the  heirs    in    another  (t),   '"*^ 
whether  the  instrument  containing  the  limitation  to  the 
heirs  be  the  earlier  (i)   or  the  later  one  (i),   and  even 
though  both   be  made  by  the  same  disponor  («),   unless 

(i)  The  cases  cited  Id  a  good  recent  text-book  as  shewing  that  the  Rule  does 
not  apply  in  this  case,  nor  wlien  the  limitation  to  the  heirs  is  framed  as  an 
alternative  contingent  remainder,  do  not  bear  out  the  Author,  but  merely  show 
that  the  estates  which  there  intervened  between  the  limitation  to  the  ancestor 
and  that  to  the  heirs  were  not  invalidated  by  the  rule. 

(a)  Mmrikwaite  v.  Jtnkituon.  Sugd.  H.  v.  Commi.4  Mod. 330, Comb. 3 12,  Garth. 

L.  25d;  Exp.  Wynch,  5  D.  G.  M.  G.  188;  272,  Holt  731 ;  Contra  said   iVhitB  ^ 

Jaekaom  v.  Cahwt;  Goldney  v.  Crabb    19  UmdUtt  Conlriiet.  L.  li.  7  C  D.  201. 

Bea.  338;  decisions  with  wliich  Lewts  {d)  Feamo,  C.  R.,  57. 

T.  Ifopkms,  3  Drew.  668,  is  consistent  (a)  Exp.  iVynch,  5  D.  G.  M.G.  188; 

for  it  was  decided  on  the  ground  that  Feame,  C-  K.,  52. 

though  the  rule  in  Shelle/s  Case  did  (f)  Quoted  v.  Biiekgn,  L.  J.  24  Ch. 

not  apply  the  cy  |»rM doctrine  (discussed  722 

below)  produced  the  same  effect.     As  {g)  Harris  y,  Barm*^  \  Bl  643;  Coap& 

to  what  is  meant  by  a  ''  Chattel  Inter-  v.  >4nio/(/,  4  D.  G.  M.  G.  574;  though 

est"  see  AnU  p.  4,  5.     As  to  the  con*  disponor's  interest  a  chattel,  Wars  v. 

struction   of  other  words  as  meaning  Bradley^  2  Vern.  23.     For  definition  of 

"heun,"  see  above  p.  234,  n.  (a).  "Chattel  Interest,"  Anis,  p.  4,  5. 

(6)  See  below  p.  239-40.  (A)  Tapmr  v.  Msrhtt,  WiUea  177. 

(e)  Said  Feame,  C.  R.,  276;  T^ppm  (i)  Fearne,  C.  R.,  71-8. 
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(Power  and 
Appointment). 


As  to  the 

Stookof 
Descent 

Generally. 


(«On"and 
'•of''> 

When  the  First 
Heir  is  to  he 
the  Stock  of 
Descent 
Consequence 
of  his  being  so. 


'either  the  one  was  incorporated  into  the  other  bj'  reference 
(a),  or  (I  presume)  both  are  testamentary  dispositions  by 
the  same  Testator,  or  the  limitation  to  the  ancestor  be 
contained  in  a  disposition  which  confers  on  some  person 
a  Power  to  dispose  of  the  property  subjecfl  to  the  ancestor's 
estate  and  the  limitation  to  the  heirs  be  contained  in  a 
disposition  made  in  exercise  of  that  power  (i),  or  (I 
apprehend)  conversely.  Nor  does  the  rule  apply  when 
the  heirs  referred  to  are  not  those  of  the  ancestor  alone, 
but  those  of  him  and  another  person  jointly  (c),  unless 
the  earlier  limitation  has  been  made  to  both  ancestors  (d). 
Consequently  a  limitation  to  a  Woman  for  life  and  after 
her  death  to  the  heirs  of  the  bodies  of  herself  and  her  husband 
gives  her  an  estate  for  life  and  her  children  after  her  death 
an  estate  tail  (^\  whereas  a  limitation  to  her  for  life  and 
after  her  death  to  the  heirs  of  her  body  would  give  her  an 
estate  tail  (/),  and  a  limitation  to  a  Woman  for  life  and 
after  her  death  to  the  heirs  on  her  body  by  her  husband 
begotten  indicates  that  the  heirs  are  to  take  as  heirs  to 
both,  and  therefore  makes  both  the  stock  of  descent,  and 
gives  the  estate  to  her  for  life  and  then  to  her  children  in 
tail  {g)y  whereas  the  substitution  of  "of**  for  "on"  would 
indicate  that  she  was  to  be  the  stock  of  descent  and  so 
she  would  take  an  estate  tail  {g).  Much  less  then  does 
the  rule  apply  when,  though  the  word  "heirs**  was  used, 
yet  the  disponor*s  intention  was,  not  that  the  estate  should 
(so  long  as  undisposed  of)  pass  in  a  course  of  devolution 
to  all  who  should  be  heirs  (or  heirs  of  the  specified  class) 
of  the  ancestor,  but  that  it  should  pass  only  to  the  par- 
ticular person  who  should  happen  to  be  heir  at  the 
ancestor's  death,  or  to  that  person  and  on  his  death  to 


(a)  Eayu  v.  Foonfe,  2  Bl.  698. 
(6)  Stigd.  Pow.  (8th  Ed.)  472. 
(r)  Frogmoriom  v.  Wharrey,  2  Bl.  728, 
3  Wils.  144. 


(d)AHtt,jf.  232-3. 

(«)  Gttssag*  V.  Taylor,  2  T.  R.  435. 

(f)  Piatt  V.  Powlea.  2  M.  &  S.  65. 

(g)  Dam  v.  GUktt,  2  T.  R.  431. 
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his  heirs  making    hint  the  stock  of  descent  {a)  and  con- 
sequently carr^nng  the  descent   in  a  somewhat  different 
channel  from  that  in   which   it  would   have  devolved   if 
traced  from  the  Ancestor.     The  question  which  of  these   How  it  is 
intentions  exists  is  in   general    solved  pursuant   to  the  ^^^ti»„ 
ordinary  rules  of  construction,  but  some  peculiar  rules     In  general. 
have  been  adopted  with  reference  to  this  special  question, 
and  these  are  so  inapt  to  the  ascertainment  of  the  real 
intention  of  the  disponor  that  they  must  be  considered 
as  partaking  of  the  character  of  rules  of  law  and  may  be 
properly  stated  here. 

The  use  of  the  word  Heir  {b)y   (or,  much   more,   any   when  "Heir* 

other  word,)  in   the   sinefular  number  in  the   subsequent   ^*ed;n 
....  .  singular, 

limitation,  is  construed  as  indicating  that  whoever  shall, 

at  the  death  of  the  ancestor,  be  his  heir,  is  to  be  the  stock 
of  descent,  and  so  prevents  the  application  of  the  rule. 
But  in  dispositions  in  which  the  law  permits  an  inheritance 
to  be  limited  without  the  use  of  the  plural  word  ** heirs," 
an  added  reference  to  the  heirs  of  such  heir  is  necessary 
to  this  construction,  even  a  statement  that  the  **heir"  is 
to  take  **for  ever"  (c)  being  considered  insufficient,  and 
this  embraces  every  limitation  of  an  Estate-Tail  even  in 
a .  Deed  (i),  or  of  any  Estate  in  a  Will  {e) ;  whereas,  in 
dispositions  in  which  the  plural  word  is  required  to  the 
passing  of  an  inheritance,  the  singular  is  necessarily  con- 
strued as  denoting  the  p)erson  to  take,  so  that  he  takes  a 
life  estate  only  unless  his  heirs  be  referred  to,  and  this 
embraces  every  limitation  in  Fee  of  the  legal  estate  in  a 
Deed  {f). 

(a)  See  the  explanation  of  Archer's  trery,  in  I  Ro.  Ah.  642,  /  37,  is  not 

Case  in  FulUr  v.  Chamier^  L.  R.  2  Kq.  home  out  hy  the  case  there  cited.   Hnt 

684-5.  Fcarne,  C.  R..  179,   cites  dicta  from 

(6)   Arcker's   Castt,    I    Co.  66h  ex-  Dubber  v.   Trollops,    (Amh.  453),    in 

plained  L.  R.  2  Eq.  684.  086;  Cham-  which  an  attempt  is  made  to  confound 

herhyne  v.  Chamber layne,  6  E.  &  B.  625.  the  limitation  of  a  fee  with  that  of  an 

(c)  Fuller  y.  Chamier,  L.  R.  2  Eq  6S6.  estate-tail.    The  reason  why  the  strict 

Id)  Bony  v.  Taylor.  2  Ro.  Ah.  253.  nile  is  not  applied  to  the  latter  is  he- 

(«)  FuUer  v.  Chamier,  cause  tlie  Statute  ds  donis  directs  that 

(f)   Bayley  v.  Morris,  4  Yez.  794;  the  intention  of  the   donor  shall  be 

Co.  Litt.,  8b;  the  assertion  to  the  con-  observed. 
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When^Hein" 
used  in  plural. 


When**i?«tr«" 
directed  to 
take  in  Shares. 


When  Heirs 
to  take  only 
on  attaining 
age. 


But  the  plural  "Heirs"  does  not  make  the  heir  the  stock 
of  descent,  even  though  a  reference  to  the  heirs  of  suck 
heirs  be  added  (a),  unless  the  latter  words  specify  a  dif- 
ferent class  of  heirs  from  those  who  would  take  under  the 
former  {a). 

A  direction  that  the  heirs  (Jb),  (or  some  class  of  them  (c)), 
shall  take  concurrently  in  shares,  will  not  cause  the  word 
**  heirs"  (6),  or  the  expression  **  heirs  of  the  body*'  (c),  to  mean 
•*  children,"  even  though  the  disposition  be  testamentary  {d); 
and  though  there  be  sufficient  words  to  give  to  the  •*  heirs" 
(when  so  construed)  a  perpetual  estate  (e);  and  though 
there  be  no  direction  that  on  failure  of.  heirs  the  estate 
shall  pass  to  another  person,  which  (if  inserted)  might 
imply  that  the  estate  should  not  pass  over  until  the  heirs 
should  fail,  and  that,  therefore,  the  ancestor  must  take  an 
estate  of  inheritance  (/) ;  and  though  a  power  to  appoint 
amongst  the  "heirs"  be  conferred  (^),  and  it  be  added  that 
if  there  be  only  one  "child"  the  estate  shall  go  to  that  one 
"child"  (h);  and  (perhaps)  though  the  meaning  of  "heirs" 
be  explained  by  the  addition  of  the  words  "whether  sons 
or  daughters"  (t). 

A  direction  that  only  such  heirs  (or  heirs  of  the  body  (/)) 
shall  take  as  shall  attain  a  specified  age  does  not  prevent 
the  word  "heirs"  being  construed  in  its  technical  sense  (/), 
even  in  a  will  (/),  if  there  be  also  a  direction  that  the 
estate  shall  pass  to  another  person  in  the  event  of  there 


(a)  Feame,  C.  R.,  181 ;  Smith,  C.  R., 
S.  472  Mqg. 

(6)  Dtmk  V.  Fenner,  2  R.  &  M.  557. 

(c)  Dm  v.  SmUh,  7  T  R.  531 ;  Ben- 
mil  V.  E,  TankwvUk,  ISVez.  170;  Dot 
T.  Featlurstont,  \  B.  &  Ad.  944;  Jmmii 
y.  Wright^  2  BIL  1 ;  Dm  v.  Hartfey,  4 
B.  &  C.  610;  Piermn  v.  VieUrt,  5  Ea. 
648 ;  A nder$oH  v.  Auderton,  30  Bea.  209 ; 
Milis  V.  Seward,  1  J.  &  H.  733;  Grim- 
son  V.  Doummg^  4  Dr.  125. 

(d)  DwUs  v.  Fenner;  Dot  v.  Smkh\ 
Brnmett  y.  E.  TmUuarviUe;  JeMSon  y. 
Wrigki;  Dob  y,  Harvey  \  PUrton  y.  Vk' 
hers;  AndtrtoH  y.  Atkkrtomi  MiU»  y. 


Snoard;  Orimson  y.  Dowmng;  ToUtr  y. 
Attwood;  Doe  y.  FeatherHotte, 

(e)  Doe  y.  Smith;  MUit  y.  Seward; 
GrimMonv,  Downmg, 

(f)  Doe  y.  FeafW«toM;  MiUs  ▼. 
Seward. 

{g)  Jesson  y.  Wright. 

(A)  Dunk  V.  Fenner;  Jesson y.  ffra^Al, 
which  seems  to  overrule  North  y.  A/or- 
(m,  6  Sim.  271. 

(t)  So  held  in  Pitrson  y.  Fidbtrtand 
Orimson  v.  Downing,  hut  contradicted 
hy  the  namerous  authorities  referred  to 
in9  C.  B.  N.  S.  500-1. 

0)  ToUer  y.  AUwood,  15  Q.  B.  929. 
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being  no  "heirs"  or  their  all  dying  under  the  age  without 
leaving  issue  (a),  for  this  dire<5lion  shows  that  the  testator 
did  not  intend  the  estate  to  go  over  if  the  heirs  should  die 
under  the  age  leaving  issue,  which  it  would  do  if  "heirs" 
were  construed  "children"  (a). 

A  dire<5lion  that  "Issue"  shall  take  concurrently  in  When «/!«•" 
shares  ttnll  cause  the  word  ** issue*'  to  be  construed  as  S^^«^ 
meaning  "children"  (b),  though  there  be  a  dire<5lion  that 
on  default  of  issue  the  estate  shall  go  over,  and  it  be  so 
framed  that  it  would,  in  general,  be  construed  as  meaning 
that  the  estate  shall  not  go  over  until  the  failure,  (whether 
before  or  after  the  ancestor's  death,)  of  his  descendants  (b). 
But  this  only  holds  if  the  words  be  sufficient  to  give  to  the 
"issue,"  when  construed  as  meaning  "children,"  a  per- 
petual estate  (c);  because,  either  the  ancestor  must  take 
an  estate  of  inheritance  which  can  descend  to  his  issue, 
or  the  issue  themselves  must  take  such  an  estate,  lest  the 
intention,  which  the  Courts  feel  sure  the  testator  must  have 
had,  should  be  disappointed ;  but  the  issue  cannot  take  it 
unless  there  be  some  words  to  manifest  an  intention  to 
that  effedl,  because  if  they  were  allowed  to  do  so  the 
decisions  which  had  been  pronounced  before  this  question 
of  construdlion  arose  would  be  overruled ;  therefore  in  the 
absence  of  such  words  the  ancestor  himself  must  take  it  {d). 
However  if  the  will  was  made  or  republished  since  1837  an 
intention  to  give  a  perpetual  estate  to  the  "issue"  is  pre- 
sumed {e).  And  in  a  deed  the  word  "issue,"  however  con- 
strued, is  insufficient  (/)  to  give  an  estate  of  inheritance, 
except  {g)  in  certain  cases. 

Contradls  to  settle  are  not  construed  on  the  same  prin-   When  the 

ciples  as  a<5lual  settlements.     When,   in  consideration  of  on  a  Contract 

marriage,  a  contradl  is  made  to  settle  property  on  the  heirs  2f  ^^«cn*<»7 

To  settle  on 
(a)  Totkr  v.  Attwood,  1 5  Qp  B.  929.         (e)  7  Wm.  IV  &  1  Tic,  c.  26,  8.  28.   marriage. 
(6)  Bradley  v.  Carlwright,  L.  R.  2  C.        (/)  AnU,  p.  234  (c). 
P.  511.  (9)  AnU,  p.  234  (6),  (d),  and  see 

(c)  Dm  v.  RmcastU,  8  C.  B.  876.  235  (a),  (b). 

l(t)Cronir7.  CrosMr,2  D.&War.S81. 
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of  the  body  of  the  intended  spouses,  the  purpose  of  the 
contracfl  renders  it  probable  that  the  children  were 
intended  to  take  estates,  and  therefore  that  such  expressions 
as  "heirs  of  the  body"  were  not  used  in  their  stri(5l  sense 
but  as  meaning  "children"  (a),  and  they  are  construed 
accordingly  (6),  unless  the  contracfl  be  so  framed  as  to 
show  that  the  parties  understood  the  Rule  in  Shelley*s  Case 
To  settle  and  meant  it  to  apply  (c).     Other  contradls,  as  well  as 

diredlions  to  trustees  to  settle  property,  are  interpreted 

pursuant  to  the  ordinary  rules  of  construdlion  (i),  except 

that  words  showing  that  the  ancestor  was  only  meant  to 

take  for  life  will  here  prevent  the  application  of  the  Rule 

(e),  unless  the  limitations  which  are  to  be  inserted  in  the 

contemplated  settlement  are  specified    almost  word  for 

word  (/). 

Eztennon  of         gy  ^n  extension  of  this  Rule,  a  gift  by  one  to  the  use  of 

(Gift  to  donor's  his  own  heirs  would  formerly  (g)  have  passed  the  estate  to 

**"^'  himself,  but  this  is  so  no  longer  (h). 

(a)  Blackburn  v.  Stabhi,  2  V.  &  B.  («)  I  W.  &  T.  L.  C.  29;  PiipUkm  v. 

369.  Voic€,  2  P.  W.  471. 

(6llW.«cT.L.C.(4th  Ed.),  21-23.  (J)    Id.     30;    Austtn    v.    Toyhr,   1 

(c)  Id.  23-4.  Eden.  361. 

(d)  Ld.  GUnorchyy  BosvUU,  I  W.  T.  (g)  Shelford.  R.  P.  S.  447.  451. 
L.  C.  I,  27,  33;  Thomiaon  v.  Fiihsr,  L.  (ik)  3  &  4  Wm.  IV,  c  106,  s.  1. 
R.  10  Eq.  207. 
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CHAPTER  XXVIII. 

THE   CY   PRES   DOCTRINE, 


The  following  rule,  like  that  discussed  in  the  preceding  GenenJly. 
chapter,  gives  to  a  limitation  a  diflferent  eSe6i  from  that   J^^j"*^ 
intended;  but,  unlike  it,   assists  rather  than  defeats  the 
Intention  of  the  disponor.     It  is  called  the  Cy  pres  do(5lrine 
(a):- 

A  limitation  which  cannot,  or  cannot  lawfully,  produce   rq|^  stated* 
the  eflfedl  intended,  will  produce  the  nearest  effedl  thereto 
which  is  lawfully  possible. 

From  this  is  deduced  the  rule  already  {h)  alluded  to,  that   As  applicable 
property  held  on  trust  for  a  Charitable  purpose  to  which  it   ^hS?*  ^^^ 
cannot  (or  cannot  lawfully)  be  applied,  shall  be  applied  to 
some  charitable  purpose  resembling  it. 

And  from  the  same  principle  is  deduced  the  rule  that  a   As  applicable 
Limitation  to  any  person  and  his  issue  (or  some  of  them),   ^  Limitations 
which  cannot  (or  cannot  lawfully)  take  effe<5l  as  framed,  bis  issue, 
shall  operate  in  a  manner  as  near  to  the  intention  as  is 
lawfully  possible  (r);  whether  the  disponor's  estate  be  a 
Chattel  interest   {d)  or  otherwise   (e)\   and  whether  the 
limitation  be   Legal   (/),   or  merely   Beneficial  {g)\   and 
whether,  (in  the  latter  case,)  it  be  such  that  the  law  will 
transfer  the  legal  estate  to  it  (h),  or  not  (») ;  and  whether 

(a)  From  Cy  yrti  (in  modem  French        (jt)  Said  WilliamM  y.  Ttab. 
tiyns)t  "as  near  [as  possible]".  (0  Humberston  v.  Humberston;  Dm 

(b)  Ante,  p.  102  (6).(rf).  v.  GalUni;  ParjUt  v.  Hembtr;   Vandtr- 
(e)  Humhirtton  v.  Huniertion^  1  P.     ptank  v.  King;  Um€  v.  HaU;   WWitpma 

W.  332;  Dm  ▼.  QalHni,  3  A.  &  E.  340;  v.  TtaU, 

ParjUt  V.  Hember,  L.  R.  4  Eq.  443;  (f)  Vandtrplani  v.  King,  p.  12-13; 

Vanderplank  v.  King,   4  Haro  1 .   (in  Lute  y.  Hall. 

whicb  the  doctrine  is  -well  explained');  (</)  Parftt  v.  Hetnber;  Pitt  v.  Jack* 

Pitt  \.  Jackson,  2  B.  C.  C.  51,  further  ton;   Williams  v.  TeaU, 

stated  2  Ve2.  J.  348;  Line  v.  HaU,  43  (A)  Doe  ▼.  Gattini. 

L.  J.  Ch.  107;    WilHamM  v.  TeaU,  6  (i)  Farfilt  y,  Hember;  I*itl  y,  Jackton, 

Hare  239. 
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the  disponor  merely  diredls  trustees  to  settle  the  property 
(a),  or  himself  settles  it  by  the  disposition  in  question  {b)\ 
and  whether  the  property  belonged  to  him  (<;),  or  was 
merely  direcfled  by  him  to  be  purchased  {d) ;  and  whether 
the  invalidity  of  the  limitation  be  caused  by  the  Rule 
against  Perpetuities  (^),  or  by  the  fa(5l  that  it  is  made  imder 
a  Power  which  did  not  authorize  it  (/) ;  but  only  (it  seems) 
when  the  disposition  is  Testamentary  (i),  (including,  how- 
ever, a  testamentary  disposition  made  in  exercise  of  a  Power 
conferred  by  a  deed)  {g),  and  only  (h)  if  an  intention  be 
manifested  that  the  succession  shall  go  on  for  ever,  or  for 
so  long  as  the  first  taker  has  issue,  and  (perhaps)  only  if 
the  invalid  limitation  be  in  Tail,  or  be  such  as,  in  a  free- 
hold, would  create  an  entail  (ii),  and  not  if  the  subje(5l  be 
a  Chattel  (t),  (unless  it  be  direcSled  to  be  expended  in  the 
purchase  of  an  estate  in  a  tenement  (J),  or  be,  itself,  a 
Chattel  interest  in  a  tenement  (^),)  nor  when  the  effe<5l 
would  be  that  persons  would  be  inheritable  whom  the 
testator  had  not  meant  to  include  in  the  line  of  succession 

(i)  So  held  in  a  case  (m)  in  which  the  cause  of  the  invalidity  was  that  the  dispo- 
sition was  made  nnder  a  Power  which  did  not  authorize  it,  hnt  the  contrary 
was  implied  in  the  reason  given  for  the  decision  in  a  case  (o)  in  which  Rnle 
against  Perpetuities  was  the  cause.    It  was  testamentary  in  all  the  cases  cited. 

(ii)  This  restriction  is  ahsurd  on  principle,  hut  two  authorities  are  generally 
vouched  for  it  In  one  (p)  the  question  did  not  arise,  for  all  the  limitations 
created  were  valid.  In  the  other  (9)  the  cause  of  the  invalidity  of  the  limita- 
tion to  the  issue  was  that  it  was  made  under  the  Power  which  did  not  autho- 
rize it. 

• 

(a)  number ilon  v.  Hvmbwtim'^  riti        (A)  Seamm  y.  Wilhck,  5  Ea.  198. 
y.  Jackson;  WilHams  v.  Teale,  (a)  As  in  Fortbrook  v.  Forsbrodkua^ 

(6)  rarfitt  y.  Hember  Dot  v.  GaWni, 

(c)  HumbtraUm  y.  Uumberslon;  Doe  (J)  Routledge  v.  Dorrilf  2  Vez.  J. 356. 
v.  OaUmi',  Farfiti  v.  Hember;  Vander-         (Jfc)  Fitt  v.  Jackson, 

pUmk  V.  King;  Line  y.  HaU;  WiUiams        {I)  Said  WiUiams  v.  Teah.    ' 

y.  Teale,  (m)  Monypenney  y,  Dering^  16  Bi.ft 

(d)  Fiit  V.  Jackson,  W.  430-1,  2  D.  G.  M.  G.  174-5. 

(«)  Humberston  v.  Mumberaton;  Doe  (n)  Brudenell  v.  Ehoes,  1  Ea.  442.  pL 

y.  GaUini;  Parfitt  v.  Hember;  Vander-  ip)  Routkdgev.DorrU,2  Vez.  J. 356. 

pUmk  V.  King;  Williams  v.  Teak.  (p)  Hale  v.  Pew,  25  Bea.  335.  * 

(f^  Pin  V.  Jackson;  Line  v.  HalL  (g)  BrisUwe  y.  Ward,  2  Ve».  J.  336. 
Robhnon  y.  Mordcaaile,  2  T.  R. 


(9) 
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The  details  of  the  rule  are  worked  out  thus: — 

A  Limitation  by  will,  to  one  for  life,  and  from  his  death    To  one  for  life, 
to  his  first  and  other  sons,  with  intervening  limitations  to   3^t^?T™Uii* 
their  sons  (and  sons'  sons  and  so  on)  successively,  each  for   deacendants 
his  life,  operates  as  a  limitation  to  those  objecSls  who  are    ^ach  taking 
bom  in  the  testator's  lifetime  according  to  its  terms,  and  ^°^  ^®' 
to  those  who  are  born  after  his  death  in  tail  male  (a) ;  and 
(of  course)  if  "children"  or  "daughters"  were  substituted 
for  "sons,"  estates  in  tail,  or  in  tail  female,  would  be  sub- 
stituted for  estates  in  tail  male. 

A  Limitation  to  one  for  life,  and  (from  his  death)  to  his   To  one  for  life, 
children  in  concurrent  shares  for  their  lives,  and,  as  to  the  death)  to  his 

share  of  each,  after  his  death,  to  his  children  in  shares,   chUdrenincon- 

'  '  '    current  aharet 

and  so  on,  operates  as  a  limitation  to  those  objedls  who  are  for  their  lives, 
bom  in  the  testator's  lifetime  according  to  its  terms,  and,   ^^/^f 

after  the  death  of  each,  to  his  children  in  tail  in  concurrent   \^  ***  children 

in  shares  &o* 
shares  (b),  with  cross  limitations  of  each  share  (on  the 

expiration  of  the  estate  tail  therein)  to  and  amongst  those 
entitled  to  the  other  shares  {c),  and,  (on  the  expiration  of 
the  estates  tail  in  all  the  shares,)  to  the  life-tenant  (whose 
children  took  the  estates  tail)  in  tail  (i)  (i);  except  that 
Chattel  interests  go  absolutely  to  the  person  who,  under 
this  rule,  would  be  first  tenant  in  tail  (^),  and  the  subse- 
quent remainders  in  such  interests  are  void  (e),  (though 
perhaps  a  limitation  over  whenever  any  such  absolute 
taker  should  die  under  age  without  leaving  issue  would  be 
implied.) 

(i)  It  is  true  that  limitations  in  tail  to  all  the  issne  when  valid  leave  nothing 
to  be  inherited  under  the  limitation  to  the  ancestor,  hut  tho^  latter  will,  never- 
theless, be  implied,  because  it  may  be  that  some  of  the  limitations  to  the  issue 
may  lapse  (d)* 

(a)  Bumberalon  v.  UumberstM,  R.  5  C.  D.  193-4*,  and  see  Forabrook 

(6)  Do9  V.  Gattitti;  Parfiii  v.  Member-,  v.  Forshroak,  L.  R.  3  C.  D.  93;  ctmira 

Vanderylank  v.  Kmg-,  WUBams  v.  Ttak.  suggested  in  WiilMmt  v.  Twk,  6  Hare 

(c)    ParjUt  V.  Member,    Vanderplank  253. 

V.  King-,  WmiamM  v.  Teale.  (e)  Said  in  effect,   WilKam  v.  Teak, 

(ji)  i>aid  Doe  v.  GaUini,  approved  L. 
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To  one,  and  So,   a   Limitation  to  one,   and  from  his  death  to  his 

Slii^drTO  c^^^^®^  ^^  ^^^9  made  in  professed  exercise  of  a  Power 
in  tail;  under  m  which  authorizes  the  limitation  to  him  but  not  that  to  his 
authorizing  the  children,  will  operate  as  a  limitation  to  him  in  tail  (a),  even 
Utter  limita-      though  it  comprises  other  property  also  as  to  which  it  is 

valid  and  to  which  consequently  the  rule  is  not  applied  {b); 
and  though  the  limitation  to  the  children  be  in  concurrent 
shares  (c),  whereas,  by  the  constru<51ion  adopted,  the  elder 
male  line  must  be  preferred;  especially  if  the  person  to 
whom  the  limitation  for  life  is  made  would  (in  the  absence 
of  any  exercise  of  the  power)  be  entitled  to  the  property  in 
fee  {d)  or  in  tail  {e) ;  but  only,  (according  to  one  authority 
(/),)  if  the  limitation  to  the  children  be  in  tail;  and  not, 
(I  apprehend  (/),)  if  they  are  the  persons  who  (in  the 
absence  of  any  exercise  of  the  power)  would  be  entitled 
to  the  property  {g). 

(a)  put  V.  Jaekmrn ;  Lmt  v.  Sail,  (f)  Brulowt  v.  JFard,  2  Vea.  J.  S48-9. 

(6)  LtM  y.  Mail.  That  HaU  y.  iVio,  does  not  support 

(c)  put  y.  Jackson,  this  restriction  see  Ante  p.  242  (|»> 
(<0  As  in  lAm  y.  JToflL  (g)   See  accordingly,   Lord  Wbbtu 

(«)  As  in  put  y.  Jackmm,    This  was  burt'b  observations  in  Roddf^  y.  FHb- 

thoQght  material  in  Bristowe  y.  Ward,  g§rald,  6  H.  L.  823. 

2  Yea.  J.  8i& 
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Restri(5Uons  on  the  disposing  power  of  owners  of  property   Genend 
are  discouraged  for  the  highest  poHtical  reason,  namely,   P™><»pl** 
that  if  the  acquisition  of  property  were  not  freely  permit- 
ted. Anarchy  would  probably  result. 

Consequently  any  clause  which  (if  valid)  would  entitle   clause  merely 

the  owner  of  property  or  his  representatives  to  retain  it   Pfo^^ting 

,^  alienation, 

against  one  deriving  under  him,  is  void;  whether  the  void, 
latter  derive  by  a  Disposition  (made  in  bar  of  an  entail  {a) 
or  otherwise  (J)),  or  by  a  Transmission,  (by  Bankruptcy 
((;),  Death  Intestate  (i),  Dower  (^),  Courtesy  (^),  or  other- 
wise) ;  and  whether  the  restricflion  to  be  in  the  form  of  a 
Condition  (/),  a  Trust  {g\  a  Covenant  (A),  or  otherwise  (»); 
and  whether  the  estate  be  terminable  (;'),  or  not;  and 
though  the  subjec5l  be  a  Life  Annuity  (^) ;  and  though  the 
restricflion  be  confined  to  property  which  the  party  seeking 
to  impose  it  is  disposing  of  to  him  upon  whom  he  seeks  to 
impose  it  (/) ;  and  though  the  restraint  be  framed  to  operate 
only  until  some  time  or  event  which  falls  within  the 
Perpetuity  period  (w),  (as  when  the  estate  which  it  over- 
rides is  merely  for  the  life  of  a  person  born  before  the 
disposition  is  made  (m)  and  though  the  fund  be  subjecfled 
to  a  trust  to  apply  it  for  the  "maintenance"  of  the  bene- 

(a)  Daidms  v.  Lard  JPmrhyn,  L.  R.         (A)  Collms  y,  Flummtr,  2  Yem.  635. 
4  Ap  51.  (i)  ^<^<'  y-  Foorde,  2  Bl.  698. 

(6)  Said  Soehford  v.  Haehnan^  9  Hare        0)  Bramion  y.  Robinscn, 
S80.  (k)  See  Arden  v.  Goodaert,  11  C.  B. 

(c)  Brandon  v.  nobhuon^  18  Vez  429.  883. 

(«0  Ante  p.  221  (/).  ^0  So  in  all  the  anthoritics  cited. 

(«)  Said  Jhniington'i  Com,  10  Co.         [m)  Brandon  y.  Robmton;  Arden  y. 

48b,  39a.  Goodacre.    For  an  explanation  of  what 

(Jf)  Brandon  y.  i^ofrtiuoii,  18  Vez.  429.  this  period  is  see  the  discussion  of  the 

(^)  Dawkmt  y.  Lord  Fenrhyn,  L.  R.  Rule    against    Perpetuities    in  next 

4  Ap  51.  Chapter. 
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(Mode  of  eva- 
ding this  Rule.) 


Clanse  cutting 
short  a  perpet- 
ual  estate   on 
alienation, 
void. 
Rule. 


(What  deemed 
Alienation). 


ficiary  (i)  (^);  but  not  if  the  clause  merely  entitle  a  Married 
Woman  to  retain  the  beneficial  estate  against  her  husband 
{b) ;  nor  if  it  merely  prohibit  such  dispositions  as  may  be 
made  by  a  Woman,  when  Married,  of  the  beneficialf 
(with  or  without  the  legal,)  estate,  in  the  capital,  or  subse- 
quent income,  of  property  producflive  of  income,  held  for 
her  Separate  Use  {c),  unless  (perhaps)  the  clause  be  such 
that  the  restraint  might  exceed  the  Perpetuity  period  (i); 
nor  if  it  be  contained  in  a  private  (/)  or  other  Adl  of 
Parliament. 

But  this  rule  can  be  (in  part)  evaded  by  dire(5ling  that  so 
much  only  of  the  fund  as  some  third  person,  (for  example, 
a  trustee,)  may  think  proper,  shall  be  expended  for  the 
benefit  of  the  donee  (/).  And  the  balance  may  be  given 
for  his  family  (g)  (if  any). 

Again,  a  restricflion  contained  in  the  limitation  of  a 
perpetual  (ii)  Estate,  and  providing  (in)  that  if  the  holder 

(i)  The  ground  of  the  latest  decision  on  this  point  (a  Scotch  case  (A))  seems 
to  have  heen  merely  that  the  commencement  of  an  action  hy  crediton  cannot 
preclade  the  trustees  from  exercising  an  authority  (conferred  on  them  by  tho 
trust-deed)  to  change  the  income  into  an  alimentary  provision.  The  question 
whether  creditors  can  take  an  alimentary  provision  was  not  raised  because  it  is 
clear  that  by  the  law  of  Scotland  they  cannot  (•*).  It  does  not  follow  thnt  l^ 
tho  law  of  England  they  cannot  do  so.  On  that  question  I  am  unable  to 
reconcile  the  cases  in  the  note  (j),  There  are  no  cases  since  the  5th  Ed.  ol 
Lewin  on  Trusts  except  Chambers  v.  Smith, 

(ii)  The  term  '^ perpetual"  as  here  used  includes,  when  the  Disponor's  estate 
is  a  Chattel  Interest,  a  limitation  for  the  whole  period  embraced  by  that  Interest 

(*)• 

(hi)  Although  questions  of  Construction  do  not  fall  within  the  scheme  of 
this  work,  I  will  add,  that  a  clause  restraining  alienation,  and  expressed  in 
general  terms,  has  been  held  to  extend  to  a  disposition  binding  only  in  honour 
(/),  to  a  charge  (m),  to  the  marriage  of  a  (n)  female  (even  as  regards  an  estate 
of  freehold  (n)  in  wlilch  of  course  tho  husband's  interest  is  limited  (o))  and  to 


(a)  Younghusband  v.  Gisborne,  I  Coll. 
400;  as  to  trusts  for  maintenance 
generally  see  Sander $ntCi  Tnut,  3  K. 
&  J.  497. 

(6)  Ante,  p.  59. 

(c)  Ante.  p.  138-9. 

(d)  Ke  Ridiey,  Buxton  v.  //ay.  L. 
R.  lie.  D.  645.  [98. 

(e)  E.  Lincoln  v.  Archdeckne,  I  Coll. 

(f)  ChamberM  v.  SmUh,  L.  R.  3  Ap. 
795. 

(g)  Lord  v.  Bunn,  2  Y.  &  0.  C.  C. 
98. 


(h)  Chambers  v.  Smith,  L.  R.  3  Ap. 
795. 

(t)  Stair's  Institutions.  (4th  Ed.)  424, 
429.  437. 

(j)  Godden  v.  Crowhurst,  10  Sim.  657; 
Younghusband  v.  (7b6oriic,   1  Coll.  400. 

{k)  Co.  Litt  223a J  Powell  v.  Biiggis\ 
Bradley  v.  l*eisoto.  [404. 

(/)  Oldham  v.  Oldham,  L.  R.  3   Eq. 

(m)  Montffiore  v.  Behrens,  L.  R.  I  Eq. 
171.  [296. 

(m)  Craven  v.  Bradg,   L.  R.  4  Ch. 

(u)  Ante,  p.  44,  55. 
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of  such  estate  should  dispose  (a)  of  it,  (or  that  if  he  should 

{b)  attempt  to  do  so,)  his  interest  shall  cease,  is  void,  and 

he  continues  entitled,  whether  the  subjecfl  be  a  Tenement 

(c),  or  a  Chattel  {d) ;  and  whether  it  be  Corporeal  (^),  or 

Incorporeal  (/");   and  whether,   (in  case  of  a   tenement,) 

the  disponor's  estate  be  a  Chattel  interest  (^),  or  not  (A); 

and  whether  the  restraint  extend  to  all  kinds,  of  alienations 

(i),  or  to  specified  kinds  only  (J) ;  and  whether  the  restricSl-   (Definitions  of 

ion  be  a  Condition  (k)  that  the  estate  shall  be  forfeited  to  the   ^^clatSS^  by^ 

Disponor  or  his  Representatives,  or  an  Accruer  clause  (I)  ^hich  estates 

are  limited 

that  it  shall  pass  to  the  other  members  of  a  class  to  whom  over. 

it  is  being  given ;  or  a  Clause  of  Cesser  (m)  that  it  shall  pass  «  a^^  """* 

to  the  person   next  entitled  under  the  limitations,  or  a  clanse". 

Shifting  Clause  (n)  that  it  shall  pass  to  some  other  person,  Cesser". 

or    a  Limitation  {o)    that  it   shall    only  continue    until  1?^*^^ 

alienation;  and  whether  the  disposition  be  Testamentary  "Limitation'*). 
(/),  or  not  (q);  and  though  the  restraint  be  confined  to  a 

a  liqnidadon  Petition  (r).  And  a  clanse  restraining  composition  with  Creditors 
has  been  held  to  extend  to  a  Trust  Deed  for  creditors  in  which  inability  to  pay 
the  debts  was  redted  (4).  But  of  course  much  depends  on  the  wording  of  each 
particular  clause. 

(a)  33  Ass.  11 ;  PoweU  y.  Boggis,  35  Bradley  v.  Peuoio, 

L.  J.  Cb.  472;  WWu  v.  Hi$€ox,  4  M.  (A)  Co.  Litt.  223a;  JP^npell  v.  Boggis. 

&  C.  201  Jm,  (0  PmoeU  v.  Boggu^  (m  which  the 

(6)  Bradlty  v.  Peixofo,  3  Yez.  325;  words  were  "sale   AJXD  disposition"; 

Ware  y.  Coim,  10  B.  &  C.  433.  Bradiey  ▼.  Peixoio. 

(e)  Co.  Litt.  233a;  Powell  y.  Boggie,  ^j)    Ware  y.  Coim,   questioned  (in 

(in  which,  though  the  Court  decided  pnnciple)  in  re  Maeleagj  L.  R.  20  £q. 

that  the  proyiso  was  yoid  eyen  if  it  189. 

applied  to  tenements,  it  seems  to  haye  {k)  33  Ass.  11;    Ca   Litt.  223a; 

l)een   intended  to  apply   to   chattels  PoweU  y.  Boggis, 

only);  WilHty,  Hiaeox;  Warey,  Conn,  (I)  Bradley  y.  Heixoto. 

{d)  Co.  Litt  223a;  Powell  y.  Boggis,  (m)  WiUis  y.  Hiscos. 

Bradley  y.  Peixoio.     In  the  case  of  a  (n)  Ware  y.  Conn, 

eorporeai  personal  ehaiiel  the   rule  is  (0)  Said  Poriington's  Case,   10  Co. 

peadiarly  applicable,  because  the  title  39a  /  6;  Said  13  H.  VII,  p.  24, 1.  0,  7. 

to  such  a  chattel  is  ordinarily  proyed  (p)  Co.  Litt  223a;  Tkiwell  y.  Boggis; 

hy  tiie  possession  of  it    This  is  pointed  Willis  y.  Miseox;  Ware  y.  Coim;  Brad-^ 

out  in  the  2  T.  R.  139.  ley  y.  Pmoto. 

(•)  Co.  Litt  223a;  Corporeal  Tene-  (9)  Co.  Litt.  223a. 

ment,  PoweU y,  Boggis;  WiHs  y.Hiseox,  (r)  Amherst's   Trusts,  L.  R.  13  Eq. 

(/)  Co.  Litt  223a;  Incorporeal  Chat-  464. 

ids,  PoweUy,  Boggis;  Bradley y.PeUoto,  (s)  BUlson  y.  Crofts,  L.  R.  15  £q. 

O)  Co.  litt  223a;  PoweU  y.  Eifiggis;  314. 
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limited  period  (i)  falling  within  the  perpetuity  period,  (for 
example,  the  Lifetime  of  the  disponee  (a),  or,  perhaps, 'the 
duration  of  a  Life  estate  preceding  his  (jb));  and  thou^ 
the  restraint  be  (by  the  disposition)  declared  to  be  a  para- 
mount consideration  with  the  disponor  (r),  and  though  the 
estate  to  which  it  is  annexed  be  limited  to  continue  only 
until  some  specified  event  (d). 
xception*.  'pj^g  ^.^1^  ^^^g  ^^^  apply  when  alienation  to  persons 

belonging  to  a  specified  class  {e),  or  even  (it  seems)  to  one 
specified  Individual,  is  allowed  (/),  much  less  when  the 
disponee  is  (by  the  condition)  bound  to  dispose  of  the  prop- 
erty to  a  specified  person  (g),  (although  I  apprehend  it 
would  extend  to  a  prohibition  of  alienation  by  any  other 
mode  than  sale  to  a  specified  person  (h),  and  to  a  prohibi- 
tion practically  restraining  all  alienation  (i));  nor  does  it 
apply  to  a  restraint  imposed  by  a  grant  from  the  King  (/); 
nor  to  such  alienations  by  a  Married  Woman  of  property 
settled  to  her  separate  Use  as  are  referred  to  above  (k); 
nor  to  restraints  on  inefiecflual  alienations  (/),  such  as,  an 
alienation  by  a  Married  Woman  otherwise  than  by  Deed 
Acknowledged  {m)  of  property  not  settled  to  her  separate 
use,  or  an  alienation  by  an  Infant  before  attaining  twenty- 
one  (m);  and  a  restraint  when  expressed  as  if  extending  to 

(i)  This  was  somewhat  questioned  in  one  case  (n),  and  is  contrary  to  one 
explanation  of  another  (o),  but  a  restraint  unlimited  as  to  time  would  (mdipm' 
daUly  of  Ihii  rule)  be  void  under  the  Rule  against  Perpetuities  (p),  except 
perhaps  in  case  of  a  Condition  strictly  so  called  (9). 


(a)  WafY.  Cmm;  BradkjfY.  Peixoto,  (i)  Said  L.  R.  20  Eq.  188-9. 

(6)  BtweU  V.  Bog^,  (but  see  below  0)  21  H.  VIII,  8. 

note  (0  ).  (*)  A  nte,  p.  246  (c).  and  see  p.  138-9). 

(je)  Bradkif  v.  F^isoio.  (/)  Co.  Litt.  223b. 

(d)  Said  IS  H.  VIII,  p.  24.  L  6.  (m)  Said  MUdmay's  dm,  6  Ca  41b. 

(«)  Re  Matltay,  L.  K.  20  £q.  186,  (n)  He  Machay,  L.  R.  20  £q.  189- 

orerruling  AttwaUr  v.  AUwtUsr,    18  90. 

Bea.  330.  (o)  SpUtte  v.  Dmmes,  Owen  8,  55. 

(f)  See  re  M^ukay,  L.  R.  20  Eq.  188.  (p)  L.  R.  20  Eq.  p.  19a 

(g)  Dmwl  T.  Uhky,  Ja  137.  {q)  See  the  Chapter  on  the  Role 
(A)   Probably  this  was    what  the  against  Perpetuities. 

Court  really  meant    in  AUwaUr   t* 
AitwaUr, 
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all  alienation  will  operate  upon  any  ine£fe(5lual  one  (a),  and 
perhaps  upon  any  alienation  falling  within  the  exceptions 
to  the  Rule. 

Nor  does  the  rule  apply  when  the  disponor's  estate  is   Caseifidling 
terminable,  (as,  a  leasehold  for  years  {b)  (i);)  nor  when  the  terms  of  tht 
limitation  subjedled  to  the  restraint  is  terminable  (r),  (or  is   5^?L.  *^ 
a  terminable  Annuity  (d)) ;  whether  the  subjecSl  be  a  Tene-   ovemdiM 
ment  («),  or  a  Chattel  (/) ;   and  whether  the   disponor's  ^^^ 
estate  be  Legal  (g),  or  merely  Beneficial  (A);  and  whether 
the  limitation  subje<5led  to  the  restraint  be  Legal  («),  or 
Beneficial  (/);  and  whether  the  restraint  be  {k)  a  Condition 
(/),  a  Clause  of  Cesser  (w),  a  Shifting  Clause  (n),  or  a  Limitation 
(p) ;  and  whether  the  disposition  be  Testamentary  (p),  or 
otherwise:  but  in  case  of  an  Annuity  the  exception  will  only 
hold  if  the  restraint  be  imposed  by  the  instrument  which 
creates  the  annuity  as  distinguished  from  the  instrument 
which  diredls  that  it  shall  be  purchased  (g),  a  distincSlion 
which  was  probably  introduced  to  prevent  purchasers  of 
the  annuity  from  being  imposed  upon.     And  even  before  it 
was  established  that  terminable  estates  might  be  subjected 
to  such  a  restraint  it  was  (as  it  still  is)  clear  that  a  Lease- 
hold may,  on  its  creation,  be  subje(5led  to  a  Condition 


(i)  In  tHe  case  In  the  note  {h)  the  shifUng  clanse  was  to  operate  if  the  party 
ahonld  mom  to  Ijm  on  the  premises,  but  tlus  shows  that  a  limitation  OTor  on 
aliemition  wonid  have  been  equally  valid,  because,  when  a  man  has  alienated 
premises,  he  cannot  insist  on  living  there. 

(fl)  Co.  Litt  224a;  said  6  Co.  41b.  (J>  l^oehford  ▼.  ffadtnum, 

hS  Do€  V.  HawU,  2  Ea.  481.  {k)  For  a  definition  of  the  italicised 

(c)  /o«/y.  UUU,  3  K.  &  J.  458;  Rock-  words  see  anta,  p.  776-7. 

ybrtf  ▼.  Haekman,  9  Hare475;  Parnkam's  (/)  /«•/  ▼.  MiUg, 

TnuU.  L.  R.  13  Eq.  418.  (m)  Rock  ford  v.  Haekwum\  Bgtton  re 

(4)  Exp.  Eyglom  re  Tkoekmorton,  L.  Tkoekmoriom;  HotUm  v.  May. 

B.  7  C.  D.  145;  and  see  Hailom  v.  Biay,  (n)  Do$r.  ffatdM. 

L.  R.  8  C.  D.  148.  (o)  Conceded  /m/v.  Midi;  Hecft/bnT 

(«)  Joti  T.  Mills;  Dos  y.  Hamko.  t.  Ucekmtm, 

(f)  Roek^mrd  ▼.  Haektium.  (p)  Joei  v.  MtlU;  Door,  Hawks',  Rock' 

Of)  Dos  y.  Hawks;  RockfordY.  Hack'  ford  y.  Hmekman, 

flMM.  (q)  Hunt'FouUtmT. Fmrritr;  L.  R.  8 

(K)  JosU  y.  MiUs .  C.  D.  285. 
(•}  Dos  y.  Hawks, 

89 
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Conditioni 
Precedent 


Glftoieeiitting 
ihortaneitate- 
tail  on  alien- 
ation, Toid. 


restraining  alienation  (a).  Nor  does  the  rule  extend  to  a 
Condition  PrecuUnt  (6),  and .  consequently  a  condition  that 
a  future  interest  shall  only  vest  if,  at  the  time  when  it 
falls  into  possession,  it  is  stiU  undisposed  of,  is  valid  {c). 
And  a  Condition  defeating  an  estate  in  the  event  of  the 
disponee  disposing  of  other  property  seems  to  be  valid  (i). 

Again,  a  restridlion  contained  in  the  limitation  of  an 
Estate  Tail,  and  providing  that  if  the  tenant-in-tail  shall 
bar  the  entail  {e)  or  the  estates  lying  behind  it  (/),  (or  that 
if  he  shall  attempt  {g)  or  conclude  (A)  to  do  so,)  his 
estate  tail,  (or  his  individual  interest  in  it  (i),)  shall  cease, 
is  void,  and  the  tenant-in-tail  and  his  issue  continue 
entitled,  whether  the  restri(5lion  (/)  be  a  Condition  (A),  a 
Clause  of  Cesser  (/),  a  Shifting  Clause  {m)  (i),  a  Limitaiion  (n), 
or  a  Charge  {o) ;  though  it  be  confined  to  the  first  tenant-in- 
tail  (p).    And  there  is  no  reason  to  doubt  that  the  circum- 


(i)  Such  a  olanie  will  not  operate  eren  after  the  expiration  of  the  entail  («). 


(«)  Sm  v.  OaOkrM,  2  T.  R.  133;  and 
Bee  22  &  23  Vic,  o.  35,  b.  1,  8;  23  & 
24  Vic.,  0.  38,  B.  6. 

(6)  For  definition  of  this  term  eee 
ma;  p.  224. 

(c)  CImrckiU  y.  Mffrb,  1  ColL  441; 
Ktartky  y.  Woodeotkt  3  Hare  185,  (in 
which,  moreoyer,  most  of  the  income 
was  giyen  to  the  party  nntil  the  time 
when  his  estate  in  the  corpus  was  to 
fall  into  possession);  admitted,  haargtit 
CoMg,  2  Leo.  182;  in  PowtU  y.  Boggi$, 
a  eontrarj  decision  was  pronounced, 
on  the  ground  that  the  condition  in 
that  case  was  snhsequent  while  that  in 
ChturchiU   y.    Marlu    was   precedent 
But  the  distinction  hetween  conditions 
subsequent  and  precedent  seems  tome 
to  eyanesce  when  the  condition  must 
he  broken  or  fulfilled  before  the  estate 
falls  into  possession.     In   FomM  y. 
BoggtM,  there  was  no  gift  oyer,    hi 
ChurekUl  y.  Marlu,  the  gift  was  to  a 
class,  and  there  was  an  accruer  clause. 
In  Ktartbjf  y.  Woodcock,  Uiere  was,  and 
in  Large* »  Com,  there  was  not,  a  limi- 
tation oyer. 
(<0  Co.  Utt  2S3a,  states  it  to  be  io^ 


but  Goke*8  opinion  on  thia  and  similar 
points  has  been  doubted  hj  modem 
text-writers. 

(«)  Omrwun  y.  Atni,  Moo.  364. 

(/)  Smda^a  Com,  9  Co.  40;  Foy  y. 
JTymlt,  Gro.  J.  697. 

(^)  MiUmay**  Com,  6  Ca  40;  Coriti* 
Com,  1  Co.  83. 

(A)  M4iry  I\»rtmgUm'4  Cam,  10  Ca  36. 
Omrwun  y.  Aaeoty  Moo.  364. 

( I)  For  definitions  of  these  italidBed 
w<Mrds  see  Mte,  p.  776-7. 

0)  Touchstone,  133. 

(Jk)  Ca  Litt  223-4. 

(0  Mary  Jtorimgtom'a  Cam; 
Cam. 

(m)  P«Dftrtr'«  Co,y.Ckrite» 
1  Yem.  161. 

(n)  Fojf  y.  Byuds,  Cra  J.  697. 

(o)  Kmg  y.  BwrchcU,  1  Amb.  379; 
Maummrmg  y.  Baxtar,  6  Yez.  557;  in 
both  which  cases  the  restriction  was 
firamed  to  applj  to  alienations  either 
within  or  beyond  the  perpetuity  period, 
but  in  the  former  only  of  which  Uie 
aUenatiun  was  inadis  within  that  period. 

(p)  ParoUreea  Co.  y.  ChM*  Bo^iaL 


RESTRAINTS  OK   ALIENATION.  251 

Stances  which  afFedl  the  application  of  the  rule  respecfling 
the  alienation  of  fee  simple  estates,  affecfl  equally  that  of 
the  rule  now  under  consideration.     Accordingly  this  rule 
does  not  apply  to  a  restraint  on  an  ineffedlual  alienation,  (as, 
a  disposition  by  a  tenant-in-tail  made  before  1834  without 
Fine  or  Recovery  (a),  or,  (I  infer,)  made  since  1833  without 
deed,  or  by  a  deed  which  for  six  months  continues  unen- 
rolled  (&),  and  not  being  such  a  lease  as  is  effecflual  without 
these  formalities  (c),)   even   though   an   estate  in   fee,   to 
commence  on  the  expiration  of  the  estate  tail,  be  limited 
by  the  same  disposition  and   to  the   same  person  as  the 
estate  tail  (i).     And  a  Shifting  Clause  (e)  to  operate  on  any 
alienation  by  the  tenant-in-tail  or  any  of  his  issue  while 
under  thirty  years  of  age  has  been  held  eflfecflual  to  carry 
over  the  estate  upon  a  Lease  for  three  years  made  by  the 
original  tenant-in-tail  while  under  thirty  (f)^  although  such 
lease  was  at  least  confirmable  (g)y  and,  if  conformable  to  the 
statute  (A)  (i),   was  valid:   but  whether  the  decision  was 
grounded  on  the  limited  duration  of  the  Condition,  or  on  the 
possibly  ineflfe<5lual  nature  of  the  Lease,  does  not  appear. 

(i)  Whether  it  was  so  is  not  stated. 

(a)  Litt   862,   explained   in   Mary         (rf)  13  H.  VII,  E.  T.  pi.  9. 
PorWtgUm's  Case,  10  Co.  39a.  (0 )  For  definition  of  Shifting  Claose, 

(b)  See  3  &  4  Wm.  IV,  c.  74,  end    see  onitf,  p.  777. 

of  s.  15.  (f)  SptttU  V.  DavUs,  Owen  8,  55. 

(c)  6  Co.  43a;  contra  Co.  Litt,  223b;        is)  Co.  Litt.,  45b. 

see  3  &  4  Wm.  IV,  c.  74,  s.  41.  (i)  38  Hen.  VIU,  0.  28. 
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CHAPTER  XXX. 

THE   RULE   AGAINST   PERPETUITIES. 


Introdnotory 
obserraiions. 


Rale  stated. 


Ciroomstanoes 
insiifSoient  to 
preclude  the 
role. 


In  the  preceding  Chapter  I  explained  the  Rules  by  which 
the  Disponor  of  property  is  prevented  from  unduly  re- 
stridling  his  Disponee's  power  to  alienate  it.  I  have  now 
to  explain  that  by  which  he  is  prevented  from  so  limiting  it, 
as,  (for  too  long  a  period,)  to  make  alienation  impossible  or 
diflScult, — I  add  **or  difficult,"  because  the  rule  invalidates 
many  interests  which,  though  not  readily  saleable,  might, 
if  valid,  be  legally  disposed  of  from  the  moment  when  they 
are  conferred  (a). 

The  rule  is  that  a  Limitation,  contingent  on  an  event 
which  may  (b)  happen  after  the  lapse  of  twenty-one  years 
from  the  death  of  some  person,  (or  of  the  survivor  of  some 
persons  {c),) — bom  {d)  (or  conceived  (e))  at  the  time  when  (in 
case  of  a  limitation  under  a  trust  (f)  or  special  power  (/),) 
the  disposition  containing  the  trust  or  power  was  made,  (or 
if  testamentary  became  irrevocable  (^),)  or  when,  (in  case 
of  any  other  limitation  (h))  the  limitation  itself  was  made  (A), 
(or  if  testamentary  became  irrevocable  (g)) ; — and  referred 
to  (0  in  the  disposition  containing  the  power  or  trust,  or  in 
that  containing  the  limitation, — or,  (if  no  such  person  be 
therein  referred  to,)  then  within  twenty-one  years  from 
the  said  time  0)>   ^s  void  {k)\   whether  the  subjedl  be  a 


(a)  See  below  p.  253  (o)  (p)  (q). 
(6)  Below  p.  253  (m). 

(c)  CatUU  y.  Palmer^  (in  which  there 
were  28  arbitrarily  chosen  Uves,)  I  C. 
&  F.  372. 

(d)  CadtU  V.  Polmtr^ 
Coveniry,2C,  &  F.  611. 

(«)  Long  V.  BlaekaU,  7 
(f)  See  below  p.  255. 
($)  See  below,  citing  Lord  thmganmm 
T.  Smiik  and  WUUmu  v.  Teak. 


Tollemaeho  v. 

[Vez.  406. 

T.  R.  100,  3 


(A)  Cadell  y.  Patmer;  TolUmmeho  y. 
Coventry. 

(i)  The  only  instances  in  which  this 
part  of  the  Rule  presents  any  difficul- 
ties is  that  of  the  exercise  of  powers. 
As  to  this  see  below  p.  255,  n.  (i). 

(j)  Said  Cadell  y.  Palmer,  1  C.  &  F. 
372;  accordingly  Curtis  y.  Lmkim,  5 
Bea.  147. 

{k)  Cadell  y.  Palmar ;  CaiUm  y.  Bnmm, 
11  Hare  372;  (both  leading  cases). 
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Tenement  (a)  or  a  Chattel  (b) ;  and  whether,  (in  the  for-  Jo  what 

mer  case,)  the  Disponor's  estate  be  a  Chattel   Interest  Umpplies. 

(c)  or  not  (d) ;  and  whether  the  disposition  be  testamentary  ^o  what 

(e)  or  not  (f);  and  whether  the  limitation  so  aflFe<5l  the  S?^®*if 

^  '  rill    A'i^Htion. 

Beneficial    estate    that  the  law    will  transfer    the  legal   To  what 
estate  to  it  {g),  or  afFedl  it  simply  (A),  or  aflfedl  the  Legal  ^^on. 
estate  (»);   and  though  the  Contingency  afie<5t  only  the   To  what 
Amount  to  which  the  party  is  to  be  entitled  (f\  especially  q'^^J^^'^ 
if  even  a  minimum  cannot  be  ascertained  within  the  period 
{k) ;  and  though  the  contingency  ultimately  happen  within 
the  perpetuity  period  (/);  and  though  the  limitation  be  for 
persons  who  must  be  Bom  (m)  and  Ascertained  (m),  (and 
therefore  capable  of  disposing  of  the  interest  limited  to 
them  (»),)  within  that  period  or  not  at  all,   or  even  for 
persons  bom  (o)  and  ascertained  (o),  (and  therefore  capable 
of  disposing  of  it  (i^),)  when  the  limitation  is  made  (^),  (or 
authorized  to  be  made  (q);)  and  though  (even  under  such 
circumstances)  the  subjedl  be  one  held  by  documentary 
evidence  the  perusal  of  which  would  enable  an  intending 
purchaser  to  discover  the  limitation  over,  (as,  a  Tenement 

(a)BaiiikMy.HoAM,Siigd.H.L.353.  cable,  to  speoify  as  individiials  the 

(6)  L.  ToUenuieh^y,  CoHniry,  2  0.  &  persons  who    are  intended    to  take, 

F.  611 ;  Makohn  y.  Taylor,  2  R.  &  M.  rather  than  to  refer  to  them  by  a  dass 

416;  htpim  y.  Fm'ardy  2  R.  &  M.  378.  description,  since,  if  the  latter  mode  be 

(c)  Ld,  Dwtgannon  v.Smiih;  WUKams  adopted,  and  there  be  any  possibility 
y.  LtwU.  that  the  description  may  not  be  an- 

(d)  B<mk$»Y,  HoImb.  swered  within  the  perpetuity  period, 
(«)  Ld.  ThmgoHmm  y.  Smiik,  12  0.  &    the  limitation  will  be  yoid. 

F.  546;  WUUamt  y.  Lciou.6H.L.1013.  (m)  Browm ^ Sikhg's CoiUraei,  L.  R.  3 

(f)  See  3  Day.  Cony.  154.  C.  D.  156,  (a  case  decided  since  contin- 

Q)  Brown  4-  Sibiy's  Coniract,  L.  R.  3  0.  gent  legal  estates  became  disponable 

D.  156.  withont  Estoppel);  /sty.  Audley,  I  Cox 

(A)  Ld.  Dtmgamwn  y.  Smiih,  12  C.  &  324;  contra,  said,  Gooeh  y.  Gfoodk,  3  D. 

F.546;  ITtOiaiiMy.  Lewis,  6  H.L.  1013.  G.  M.  Q.  384. 

(i)  Hardmg  y.  Nolt,  7  E.  &  B.  650;  (n)  AnU,  p.  225,  (c),  (d). 

BatJceM  y.  HoHhm,  1  Ross.  394  n.  (o)  Grty  y.  Montagu,  3  B.  P.  C.  314} 

U)  Curtu  y.  Litkm,  5  Bea.  147.  Harding  y.  Noit,  7  £.  &  B.  650;  Mol- 

(i)  As  in  Curtis  y.  Lukin,     See  on  cohn  y.  Taylor,  2  R.  &  M.  416  (as  to 

this  point  MoMhy^s  TrutU,  L.  R.  11  C.  the  plate);  Lepms  y.  Forard,  2  R.  &  M. 

D.  555.  378;  contra,  said,  /••  y.  Audky,  1  Cox. 

(/)  Harding  y.  Nott,  7  E.  &  B.  650;  326. 

Ld,  Dungamum  y.  Smith,  1 2  C.  &  F.  546 ;  ( p)  Oroy  y.  Montagu,  (an  appointment 

L   ToUanaehg,  y.  L.  Cwmdry,  2  C.  &  F.  under  a  ^msra/ power) ;  Mahilm  y.  Tay^ 

611,  a  case  which    shows  that  the  lor^Lg/nmy,  Forard, 

Draaghtsman  onght,  wheneyer  practi-  (q)  This  follows  on  principle. 
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(fl)  or  Fund  (b)) ;  and  though  the  contingency  coincide  with 
the  time  prescribed  by  a  preceding  limitation  for  the  expi- 
ration of  an  estate  thereby  limited  {c)  (i),  or  be  capable  of 
happening  before  it  so  that  the  limitation  in  question  will 
cut  short  such  preceding  estate  (d) ;  and  though  the  contin- 
gency merely  be  that  some  heir  of  a  specified  person  may 
attain  twenty-one  {e);  and  though  the  contingency  be  that 
a  party  may  become  entitled  to  another  property  under  a 
disposition  his  right  under  which  might  have  been  barred 
as  lying  behind  an  Estate  Tail  (f);  and  though  the  contin- 
Alternative.       gency  comprise  two  .Alternatives,  of  which  one  can,  while 

the  other  cannot,  happen  after  the  perpetuity  period  (^), 
(as,  on  a  limitation  to  such  member  of  a  series  as  shall  first 
fulfil  a  specified  condition  capable  of  being  fulfilled  by  one 
of  them  within  and  by  the  others  either  within  or  beyond 
the  perpetuity-period  (g))  (n),  and  the  latter  be  the  one  which 
ultimately  happens  {g\  (unless  there  be  a  preceding  limita- 
tion, which  would  commence  within,  but  terminate  beyond, 
the  perpetuity  line,  and  the  alternative  which  happens  be 

(i)  A  gift  of  any  tenement  (except  an  nnentailable  copyhold),  to  one  so  long 
as  his  descendants  may  continue,  and  on  their  failure  to  another,  confers  a  Tested 
estate  (A)  on  the  latter,  and  therefore  falls  within  one  of  the  exceptions  to  the 
Perpetuity  Rule  stated  below;  and  the  subsequent  limitation  in  such  a  gift  of 
any  hereditament  is  barrable,  and  therefore  falls  under  another  of  these  excep- 
tions. Bat  such  subsequent  limitation  of  a  Chattel  not  inheritable,  is,  (for 
historical  reasons,)  classified  differently,  and  therefore  fifills  under  that  Rule  (c). 

(n)  The  esprtMion  of  the  latter  altematiye  has  been  recently  (t)  held  to  make 
the  rule  inapplicable  to  it:  but  this  would  preclude  us  from  determining  at  the 
time  when  the  limitation  is  made  whether  it  be  valid  or  not,  and  would  enable 
us  to  do  by  express  words  what  we  cannot  by  implication,  and  seems  besides 
inconsistent  with  the  decisions  {g)  just  cited.  Nor  do  previous  authorities 
seem  to  attribute  any  further  force  to  the  double  phraseology  than  that  of  View- 
ing, in  the  case  excepted  in  the  text,  that  the  testator  &c.  did  not  intend  the 
subsequent  limitation  to  await  the  time  when  the  preceding  one  would  (if  valid) 
have  expired. 

(a)  Harding  v.  Noti.  (e)  Lord  Dwtgaimon  v.  Smithy  12  C. 

(6)  Chey  v.  Momiagu;  Ltpms  v.  Ftrard.  &  F.  446. 

(c)  Malcolm  Y.  Taylor^  3  R.  &  M.  454  (f)  Harding  v.  JVo«,  7  E.  &  B.  657. 
(as  to  the  gift  to  M.  Taylor  for  life  and  (g)  Ld.  Dtmgannon  v.  Smiih,  12  C.  & 
after  failure  of  her  issue  to  another,  F.  546;  TolUmaehe  v.  CovmUrg,  2  C.  & 
which  was  construed  as  agift  to  her  so  F.  61 1. 

long  as  her  descendants  shoidd  continue  {h)  AnU^  p.  49  (r),  50-1. 

and  then  to  the  other  person);  Leping  (•)  Miles  v.  Harford,  L.  R.  12  C  D. 

V.  Fmrard,  702-3. 

(d)  Hardmg  v.  Noit, 
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that  it  shall  never  commence,  the  other  alternative  being 
that  it  shall  terminate  (a));  and  though,  (when  the  limita-   Limitfttiooi 
tion  is  made  mider  a  Power  conferred  (ft),  or  Trust  imposed  ^  ^SeST"** 
{e)f  by  a  previous  disposition,)  the  contingency  be  inca-   Powew. 
pable  of  happening  after  the  perpetuity  period   reckon- 
ing from  the  time  when  the  limitation  was  made,  provided 
that  it  be  capable  of  falling  beyond  that  period  as  reckoned 
from  the  time  when  the  disposition  creating  the  power  or 
trust  was  made  (i),  (or  being  testamentary  took  eSe€t  {e) 
(i),)  and  that  the  Power  or  Trust  either  only  authorized  a 
limitation  depending  on  such  a  contingency  (/"),  or  only 
authorized  a  limitation  to  a  specified  Person  (g)  or  Class, 
(as,  "Issue"  (A)  (ii),  or  "Children"  («),  or  "Kindred"  (;),) 
or  by  a  specified  kind  of  disposition,  (as,  a  Will  (A),)  or  for 

(i)  Af  to  whftt  livet  are  deemed,  for  the  pnrpose  of  this  mle,  to  be  referred 
to  in  the  limitation :  it  seems  that  the  life  of  every  person  who,  being  alive  when 
the  disposition  creating  the  power  or  trust  was  made  (I)  (or  if  testamentary 
became  irrevocable  (i)  ),  is  by  it  authorized  to  exercise  the  power  (/)  or  trust, 
or  to  hold  any  estate  («),  interest,  or  authority,  in  or  respecting  the  property, 
if  io  deemed. 

(ii)  That  is,  *'  Children  or  remoter  descendants." 

(fl)  WUHamtv.  Lnou,  6  H.  L.  1013;  his  daughter's  marriage)  as  she  should 

Momjfpmmtif  v.  Dmimg,  2  D.  G.  M.  6. 1 88-  appoint,  were  together  equivalent  to  an 

4;  Modgtam  v.  Uaifirdt  L.  R.  11  C  D.  original  power  authorizing  her  to  make 

959,  (.as  to  Julius's  share).  The  ground  such  limitations,  to  take  effect  firom  her 

of  the  decision  in  Evaray,  CkaUia,  1  H.  marriage,  as  she  should  think  proper; 

L.  531,  was  different,  namely,  that  the  and  it  was  held  that  all  such  limitations 

limitation  was  a  Contingent  Remainder  must  be  void,  because  her  marriage 

M  defined,  &mU  p.  217.  might  have  taken  place  after  the  perw 

(h")  McrgoM  v.  Gronoio  (as  to  the  limi-  petuity   period,    reckoning  from   Uie 

tatlons  to  take  effect  on  marriage),  L.  date  of  the  original  power. 

B.  16  Eq.  1 ;  RmUMga  v.  Dorril,  2  Yez.  ($)  TngamtmU  v.  Sjfdenlum, 

J.  356;  Browm  v.  S^*s  Contract,  L.  R.  (i)  RmakdQ§y,  Dorrii;  Broun  tf  Sib- 

8  a  D.  156;  Hodgaon  v.  Halford,  U  G.  V*  Coniraei.                              {HalJMl, 

D.  959;  Wm  v.  PoOuU,  2  Yez.  259.  (0   Morgom  y.  Chmmno-,   mdgmm  v. 

(c)  Trtgonw§llY,  Sydenkmm,  3  Dow.  (;)  Att.'Om,  v.  OrtenkUL 

195;  AU.'Ogn.Y,GrmJaU,33  Bea.  198;  {k)  Morgan  v.  Gronow,  (as  to  the  de- 

Mlak  ▼.  Pern,  25  3ea.  337.  rivative  power  authoriziiig  the  daughter 

(d)  Morgmn  y.  Oromm;  Roniltdgo  v.  to  dispose  by  Will,  which,  when  oonsid- 
DorriB;  Brown  v.  Sibig'$  ContraeL  ered  in  combination  with  the  original 

(•)  Uodgmm  y^JECalford;  Wof  v.  PolU  power  under  the  authority  of  which  it 

Asff;  Tregonwallv,  Sydankami  Att-Oen,  was  conferred,  was  equivalent  to  an 

T.  OrmnkUl;  Bah  v.  Paw.  original  power  authorizing  her  so  to 

(/;Brufowv.Bool%,  2S.&St465;  dispose);  WolUuim y, King,  L,K.SEq. 

this  point  seems  also  to  be  involved  in  165. 

Jlforye»y.Oyoiioio,forthe  power  author-  (0  See  Lewis  on  Perpetuity,  554. 

izing  A  to  appoint  amongst  his  children.  Light  is  cast  on  this  question  by  Bm- 

aod  tlM  exercise  of  it  by  him  in  favour  mail  v.  Orakam,  33  Bea.  245. 

of  such  limitations  (to  takeeffect  from  (m^LaaUborgy,  CoKtr,  8E.&  J.709. 
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valuable  consideration,  (as,  in  case  of  a  power  to  Sell  (a), 
or  Lease  {b),  or  a  trust  to  Purchase  and  Settle  (c),)  unless 
the  case  falls,  (as  indeed  sales  under  powers  generally  do,) 
under  one  of  the  exceptions  stated  further  on ;  and  though 
the  Clause  which  the  rule  invalidates  be  a  power  (d)  or  trust 
(e)  to  Accumulate  the  income  until  an  event  which  possibly 
may,  (though  it  ultimately  does  not  (d)^  happen  beyond  the 
perpetuity  period,  unless  the  purpose  of  the  accumulation 
be  to  pay  debts  (e),  or  be  to  purchase  property  and  to  settle 
it  upon  such  persons  as  may  answer  a  description  which 
necessitates  their  being  bom  and  ascertained,  and  all  con- 
tingencies (except  that  of  the  accumulated  amount  being 
sufficient  for  the  purchase)  resolved,  within  the  perpetuity 
period,  reckoning  from  the  time  when  the  trust  is  imposed, 
(in  which  case  the  rule  is  inapplicable  even  to  purchases 
which,  because  the  amount  was  insufficient,  could  not 
consistently  with  the  trust,  have  been  made  within  the 
period, — a  qualification  which  is  probably  founded  on  and 
restridled  by  the  right  of  the  person  on  whom  the  fee  was 
to  be  settled  to  stop,  within  the  period,  all  further  accumu- 
lations, and  insist  upon  having  the  income  (e)).  But  when 
the  accumulation  is  diredled  to  take  place  during  every 
successive  minority,  the  fa(5l  that  its  obje<5t  is  to  purchase 
and  settle  property  does  not  avail  to  preclude  the  rule  (/), 
even  though  such  accumulation  be  more  than  the  Court 
itself  would  dire<5l  (/);  nay,  in  this  case,  the  trust  has  been 
held  invalid  even  as  regards  accumulations  made  within 
the  perpetuity  period  (/).    The  ride  applies  to  a  disposition 

(a)  Wan  y.  PoUdU;  Lewis  on  Per-  C^')   Said  in  effect,    Trmfomottt  t. 

petuities,  555-6.     But  JFare  y.  PotkUi  SptUmkam,  3  Dow.  194.*  But  this  seemf 

liasbeeudistingoifbed  on  other  grounds  contrary  to  one  of  the  points  in  Lord 

in  3  Day.  Cony.  570-1  and  in   Lewis  SoulhampUm  y.  Jkf.  Hertford,  2  V.  &  B. 

on  Perpetuity,  514,  579.    And  in  Halt  54.     It  would  seem,  from    Oddk  v. 

y.  Ptw,  the  Trust  for  Sale  was  not  to  Brown,  4  D.  G.  J.  186-7,  that  when  an 

oriit  until  the  perpetuity  period  was  accumulation  for  the  henefit  of  seyeral 

passed.    But  in  IVarev,  Potti//,  the  life-  person  is  directed,  each  one  may,  as 

tenant  had  died  and  21   years  had  soon  as  his  interest  yests,  stop  the  ao* 

elapsed  when  the  sale  was  made.  cumulation  as  to  hu  own  share  with* 

(^;See  TrtgoaweUy.  Sydmkam,  p.  207.  out  the  consent  of  the  others. 

i,  3  £u  &  u*  i6* 


(c)  TiirvM  T.  A 


(•)  runwi  y.  N9meom,3K.SQj.  1ft. 
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made  before  it  arose,  (as,  in  1539  (a),)  even  though  pos- 
session has  ever  since  been  held  under  such  disposition  (a), 
and  though  that  p>ossession  has  been  confirmed  by  Judicial 
Decision  (a),  unless  (perhaps)  the  question  of  perpetuity 
was  raised  (ft),  or  those  interested  in  disputing  it  were 
represented  (ft).     And  it  applies  though  the  clause  invali-   impo«odM 

dated  by  it  be  a  Trust  imposed  as  a  Consideration  for  a   Conaidewtion 

for  the 
gift  of  the  property  on  which  it  was  imposed,  as,  a  Trust  to    DispoaitiQiL 

grant  Leases  to  the  testator's  relatives,  attached  to  a  gift 
by  the  testator  to  a  College  (c).  And  the  rule  invalidates  a  To  Llmita- 
gift  to  a  Class  (i)  as  regards  any  share  whose  maximum  ca^^  * 
amount  may  remain  contingent  beyond  the  perpetuity 
period  (i),  although  such  gift  be  so  framed  that  the  mini- 
mum amount  of  the  share  is  necessarily  ascertainable,  and 
all  other  contingencies  affedling  it  are  necessarily  resolved, 
within  that  period  (d).  Consequently  it  invalidates  as  to 
all  the  shares,  a  gift  to  a  class  so  framed  that  one  of  the 
shares  may  remain  contingent  beyond  the  perpetuity  period 
{d),  unless  the  amount  of  each  share  be  independent  of  the 
number  of  members  (^),  (as  is  the  case  when  £^0  is  given 
to  each  member  of  the  class,  instead  of  ;^iooo  amongst  all 
(e)).  And  it  applies  to  a  limitation  for  one  of  those  purposes 
which  the  law  terms  ** Charitable  Uses"  (/),  unless  another  To  Chtritable 
limitation  for  such  a  purpose  {g)  immediately  follow.  '* 

And  the  rule  invalidates  a  Clause  restricSling  a  Married    Xo  Restrainti 
Woman  from  alienating  property  given  for  her  Separate   ^  Anticipa- 
Use  when  the  restraint  if  valid  would  continue  in  operation 

(1)  When  th«  cbus  designated  were,  the  "Children"  of  a  specified  woman, 
who,  when  the  limitation  was  made,  was  past  Child-bearing,  the  Conrt  refased 
to  take  this  fact  into  account  for  the  purpose  of  construing  ''Children**  as 
meaning  ** Children  already  bom"  (A). 

(a)  Hmpt  y.  C.  GkmusUr,  7  D.  G.  M.  plained  in  Bak  y.  Half,  L.  R.  3  C.  D. 

G.  647.  643. 

(6)  Consistent  with  Hope  y.  C.  Ghu-  («)  Said  BmiiekY,  D.  PoriUmd, 

eater,  7  D.  G.  M.  G.  647.  (f)  Said  CkamberlaymeY.  Broeketi,  L. 

(c)  A  tt.-Gen.  v.  GreenhiU,  33  Bea.  193.  R.  8  Ch.  2  U .    For  a  statement  of  these 

(d)  MoeeUys  Trusts,  L.  K.  11  Ch.  553,  purposes  see  below  Chap.  XXXIIL 
qnalitied  by  Bentirk  v.  D.  Portland,  L.  (g)  Chamberlaym  y.  Broekett. 

B.  7  C.  D.  693.    The  doctrine  is  ox-        (A)  Smgtr*e  TrusU,  L.  R.  6  £q.  319. 

33 
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beyond  the  perpetuity  period  {a).  And  it  invalidates  it  even 
as  regards  an  alienation  made  within  that  period  (a).  And 
it  has  been  held  to  invalidate  (as  to  all  the  Married  Women 
who  are  members  of  a  Class  so  defined  that  Married 
Women  capable  of  outliving  the  perpetuity  period  might 
have  become  members  of  it),  a  clause  restraining  them 
from  disposing  of  their  shares  (which  were  given  for  their 
separate  use),  although,  in  the  event,  no  one  capable  of 
outliving  that  period  did  become  a  member  (b).  But  the 
corre(flness  of  the  extension  of  the  rule  to  any  clause  for 
restraining  alienation  has  been  judicially  questioned  (b). 
When  the  rule  invalidates  a  restraint  on  alienation  the  gift 
which  was  subjecf^  to  that  restraint  continues  valid  (c). 

The  Rule  has  in  one  case  been  held  applicable  (d)^  in 
another  inapplicable  (^),  to  an  Accruer  Clause  (capable  of 
operating  beyond  the  perpetuity-period)  to  the  survivors  of  a 
class  so  described  that  the  limitation  to  it  must  vest  (if  at 
all)  within  that  period.  The  reason  given  for  holding  it 
inapplicable  is  that  the  members  of  the  Class  can  convey 
the  estate  within  the  period,  but  this  reason  would  prove 
that  no  limitation  to  a  person  of  age  and  ascertained  within 
the  period  is  invalidated  by  the  rule. 

The  rule  does  not  apply  when  the  only  contingency  cap- 
able of  happening  after  the  perpetuity-period  is  that  the 
description  of  the  person  to  whom  the  limitation  is  made 
may  be  answered  by  a  person  born  after  the  perpetuity- 
period,  unless  it  can  also  be  answered  by  a  person  begotten 
after  that  period  (/");  Nor  does  the  rule  apply  to  a  Clause 
changing  the  tnode  of  application  {g)  of  a   Charitable  gift, 


(a)  Re  Ttagui^t  Settlemeni,  L.  R.  10  (e)  Avtm  v.  Lhyd,  L.  R.  5  Eq.  3W« 

Eq.  564;  re  Cmmmgham*$  Settkmtmi,  L.  said  Oooch  v.  Gooch,  3  D.  G.  M.  G.  38a 

R.  II  Eq.  324.  (/)  Said  Cadeil  v.  Palmar,   I  C.  ft 

(6)  Re  RidUy,  BuckUm  v.  Hay,  L.  R.  F.  372. 

11  C.  D.  645.  (g)  Chamberlayw  v.  Broeketi,  L.  R. 

(c)  Re  Teague't  Sttijmeni;  re  Ri^,  8  C.  D.  211. 

(rf)  QarUmd  v.  Broun,  10  L.  T.  N.  S. 
292. 
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nor  to  a  limitation  following  or  cutting  short  a  limitation 

for  a  Charitable  purpose  (a)  at  least  if  such  subsequent 

limitation  be  itself  for  such  a  purpose  (b) ;  nor  to  a  Power   Power  or 

(c)  or  Trust  (d);  to  dispose  of  property  (i);  nor  to  a  limi-   IpJ^^itment 

tation  free  from  contingency,  or  depending  on  a  contin-   under  Tnist  or 

gency  which  cannot  happen  after  the  perpetuity-period, 

though  such  limitation  be  made  under  a  Power  or  Trust  so 

framed  as  to  authorize  limitations  {e)  which  would  be 

invalidated  by  the  rule,  or  be  combined  in  one  expression 

with  other  Limitations  which  would  be  invalidated  by  it 

(so  that  an  expression  referring  to  a  series  of  limitations  and 

providing  that  if  any  person  who  may  become  entitled 

under  those  limitations  should  die  under  twenty-one  the 

estate  shall  pass  to  the  next  in  succession  is  not  invalidated 

as  to  those  the  description  of  whom  requires  that  they 

should  be  bom  twenty-one  years  before  the  expiration  of 

the  perpetuity-period,  although  the  description  of  others 

amongst  those  who  are  to  take  admits  of  their  being  born 

later  (/)).     Nor  does  the  rule  invalidate  a  testamentary   Testamentary 

limitation  expending  on  a  contingency  which  cannot  hap-   ^po«ition 

pen  after  the  perpetuity-period  reckoning  from  the  death,   death. 

though  it  be  capable  of  falling  beyond  that  period  reckoning 

from  the  date  of  the  Will  (g);   nor  a  limitation  under  a   Appointment 

Power  authorizing  the  donee  of  the  power  to  limit  gratui-    2^^^  General 

Power* 
tously  (A)  at  any  time  (»)  and  to  any  person  (J)  he  pleases, 

(i)  But  it  applies  to  a  Power  to  Manage  property,  and  invalidates  an  exercise 
of  snoh  a  power  even  within  the  perpetaity -period  (f). 

(a)  By  the  terms  "Charitable  gift/'  (e)  Slark  v.  Dakyns;  AtUnbonmghv, 
''limitation  for  a  Charitable  purpose,"  Atttnborough;  said  TregomoeU  y.  Sjfdtn- 
I  mean  a  limitation  for  such  a  purpose    ham. 

as  is  (in  Chap.  XXXIII)  de»cribed  as        (/)  C  Horington  y.  E,  Harmgton,  L. 

fislling  under  the  exemption  of  **  Char-  R.  5  H.  L.  87. 
liable  iises*'    from  the  laws    against        (g)  IViUiams  v.  Teak,  6  Hare  239. 
Remoteness.  (A)  Antm,  p.  256  (a)  (6)  {e}. 

(b)  Chri$ei  Hospital  y.  Grainger,  1  (i)  See  ante  p.  255  (/)  (A;).  This 
Macn.  U  G.  460.  distinction  is  taken  in  PowelTa  Tnutt, 

(e)  Slark  Y.  Dakytu,  L.  R.  10  Ch.  35;  39  L.  J.  Ch.   188,  and  in  Morgan  y. 

Aitmborough  y.  Attenbotough^  1  K.  &  J.  Gronow,  L.  R.  16  Eq   1. 

W6.  .    0)  See  ante,  p.  255  Qf)  (A)  (•)  (jli 

(d)  Said  TrogonmU  y.  Syienhmm,  3  Sugd.  Pow.  (8th  Ed.)  994-6;  Lewii'f 

Dow.  194.  Perp.  483-4. 
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though  the  limitation  depend  on  a  contingency  falling 
beyond  the  perpetuity-period  reckoning  from  the  time 
when  the  power  was  conferred,  unless  it  fall  beyond  it 
reckoning  from  the  time  when  the  limitation  was  made  {a), 
and  this  is  often  taken  advantage  of  in  Settling  property  on 
a  Woman  so  as  to  give  her  an  absolute  power  of  dispo- 
sition and  ^^et  not  entitle  her  husband  to  any  interest 
ExeroiM  of  j^  ^j^g  event  of  her  dying  intestate  {b).  Nor  does  the  rule 
MortgagM,  &a  apply  to  a  limitation  always  capable  of  being  Redeemed 

(as  by  the  payment  of  money),  for  example,  a  trust  to 

Acciunulate  income  for  the  payment  of  incumbrances  by 

which  the  property  is  burthened  (f),  or  a  Sale  under  a 

Eitate  &c.         Power  in  a  Mortgage  (d).    Nor  does  it  invalidate  a  limi- 

%giSi  tation  which  is  {e),  (or  but  for  belonging  to  the   Crown 

would  be  (/),)  barrable  by  a  Disentailing  Deed  (g)  (i), 

(i)  Estates,  Interests,  &c.,  limited  to  commence  after  the  commencement  of  aa 
Estate-tail,  can  be  thas  barred  (A),  whether  they  are  to  commence  before  (i),  at 
0')»  or  after,  its  expiration;  and  whether  limited  by  ( ;),  or  under  the  auth<»ity 
of  (ifc),  the  dispostion  which  created  the  entail;  unless  they  be  tmsts  declared  of 
an  estate  which  itself  precedes  the  estate-tail  (/),  (in  which  case  they  cannot  be 
barred  even  though  not  exercisable  until  the  estate-tail  shall  have  fallen  into 

g^ssession  (0)>  But  a  Shifting  Clause  framed  to  operate  before  the  estate-tidl 
lis  into  possession  cannot  be  barred  (m).  Nor  can  a  limitation  which,  before 
the  estate-tail  falls  into  possession,  is  made  under  the  authority  of  a  power  con- 
ferred by  the  disposition  which  created  the  entail;  at  least  if  the  power  was  so 
framed  as  not  to  be  exercisable  afler  the  estate-tail  should  have  ffdlen  into  poa- 
aession  (n).  Nor  does  it  seem  clear  that  a  power  vested  in  Trustees  can  be 
barred  (o),  although  the  authorities  which  decide  that  a  Power  simply  CoUft- 

(a)  See  <mle,  p.  255  (g)  (h)  (i)  0');  see  "f*^-  P*  254  (f)  and  n.  (i). 

Sngd.  Pow.  (8th  £d.)  394-6;  Lewb's  (h)  3  &  A  Wm.  lY,  c  74,  a.  15;  Dm 

Perp.  483-4.  v.  k  Scarbonmgh,  3  A.  &  E.  897 ;  Cdt' 

(6)  See  ante,  p.  67  (6)  (c).  y«r  v.  Mtuon,  2  B.  &  B.  685  (in  which 

(c)  Briggs  v.  E.  Oxford^  1  D.  G.  M.  the  shares  to  be  taken  by  each  tenant 

G.  363,  in  which  the  power  (if  literally  in  tail  were  tobe  afterwards  detormined). 

construed )  extended  to  incumbrances  (t)  Said  Doe  v.  B,  Sewrborotigk. 

which  should  afterwards  be,  (as  well  0)  -^^  ^-  ColHtr,  11  £a  337 ;  mnd 

as  to  those  which  already  were,)  upon  as  to  a  Rent-charge  ilfioii,  12  Mod.  518. 

the  property.  ( k)  \V9ru1g  v.  Covtniry ,  1  M.  &  Ke.25SU 

(i)  Lewis's  Perp.  560  sqq,  (/)  Com  v.  DroBwr,  5  M.  &  Cr.  246; 

(c)  HeoMemoHY.  Pears*.  L.  R.  7  Ch.  275 ;  Sykes  v.  Sgket,  L.  R.  1 3  Eq.  56 ;  Fb^ 

Goodwm  v.  Clark,  1  Lev.  35,  1  Eeb.  73;  v.  BankM,  L.  R.  8  £q.  115. 

JFaring  v.  Coventry.  I  M.  &  K.  252;  (m)  Doe  v.  E, Scarborough,  3  A.  &  S. 

Page  y.  Hayward,  Pigot  on  Recoveries;  897. 

176;  GuUhery.  Askby,  4  Burr.  1929.  (n)  Roper  ▼.  HaUfaa,  8  Tan.  845; 

(f)  Lewis's  Perp.  7 10  tqy.  Bill  v.  Pritehard,  Kay.  394, 

(g)  For  a  modification  of  this  doctrine  (o)  Turvm  v«  Neweome,  3  E.  &  J.  18. 


THB  RULB  AGAINST  PERPETUITIES.  261 

whether  such  limitation  be  made  under  a  Power  {a)  or  not 
(i),  and  whether  it  be  framed  to  fall  into  possession  before 
{c)  or  at  (d)  or  (I  assume)  after  {e)  the  termination  of  the 
Estate-tail,  unless  the  limitation  depend  on  a  contingency 
capable  of  happening  after  the  perpetuity-period  as  reck- 
oned from  the  expiration  of  the  estate-tail  (^),  or  (perhaps) 
capable  of  happening  after  the  perpetuity-period  considered 
as  made  up  partly  of  the  estates  preceding  and  partly  of 
the  period  following  the   Estate-tail.     Nor  does  the  rule   ^sMbUityof 
apply  to  a  Possibility  of  Reverter,  because  it  also  can  be 
barred  (/),  and  because  before  tjie  rule  arose  such  p>ossibil- 
ities  were  allowed  though  they  always  necessarily  depend  on 
contingencies  capable  of  happening  after  the  perpetuity- 
period.     Nor  does   it  apply  to  a   possibility  of  Escheat,   Escheat, 
because  Escheat  only  occurs  when  the  last  holder  of  the 
legal  estate  (g)  {not  the  original  feudatory)   dies  intestate 
without  heirs,  and  is  therefore  merely  a  kind  of  devolution 
on   intestacy,    and  because   before  the    rule  arose  such 
possibilities  were  allowed.     Nor  does  it  apply  to  a  Rever-   Ref^nion. 
sion  (A),  (that  is  the  portion  of  ownership  which  remains  in 
the  owner  after  he  has  parted  with  a  terminable  interest  in 
the  property,)  for  if  the  terminable  interest  be  a  fee  Condi- 
tional («)  a  mere  possibility  of  reverter  remains,  if  it  be  an 
Estail-Tail  the  case  falls  under  the  exception  just  discussed 
(/),  if  a  Life-interest  the  cases  which  establish  the  validity 

ten!  cannot  be  released  or  extingnished  by  the  Donee  of  it  have  no  bearing  on 
this  question.  Nor  can  a  Profit  or  Elasement,  (for  example,  a  Rent  (ikh)  be 
Iwrred  nnless  it  was  derived  out  of  some  estate  which  the  disentailing  deea  bars 
(I).  When  a  Husband  and  Wife  are  tenants  in  tail  by  entireties  they  must 
j<nn  in  the  disentailing  deed  (m). 

(a)  Wmrmg  v.  CovmUry,  1  M.  &  E.  252.  II  Ch.  12;  13  &  U  Y\c,  o.  60,  s.  15, 

(h)  HtoMman  ▼  Ptarf,  L.  R.  7  Ch.  46;  and  as  to  the  Beneficial  estate  see 

275;  Goocfcsm  y.  Clark,  1  Lev.  35;  Pag%  Lewin  on  Trusts,  583;  13  &  U  14  Vio., 

T.  Bayward,  Pig.  Rec.  176;  Gfd&otr  y.  o.  60,  s.  47. 

AMy.A  Burr.  1929.  (Jk)  Sugd.  H.  L.  351,  pi.  10;  said 

(e)  Pag€  V.  Maymard^   GmASmt  v.  Goock  v.  Gooek,  3  D.  G.  M.  G.  383. 
AAhf.                                          [Clark,  (i)  In  the  sense  defined. aMte,p.49  (6). 

(if)  Huueman  v.  PtarMt,  Goodmm  y.         (j)  AnU,  p.  260  (g), 
{a)    Involved  in  the  discussion  of        {k)  WkiU  v.  Wut,  Cro.  EL  792. 
BanktM  V.  Holme,  Scgd.  H.  L.  351.  (OJSaid  Wkita  v.  Wesi, 

(f)  AnU,  p.  49  (c)  {d),  \m)  C^tSka**  Cam,  3  Ck>.  5b.;  9 
(^)  Stephens's  Commrs.  Bk.  II,  pt  &  4  Wm.  IV,  o.  74,  8. 40. 
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of  a  life-interest  capable  of  lasting  beyond  the  perpetuity- 
period  (a)  shew  that  the  rule  does  not  apply,  if  it  be  such 
an  Estate  for  years  as  must  end  at  a  fixed  time  there  is  no 
contingency  (A),  if  it  be  an  Estate  for  Years  terminable 
with  the  death  of  a  person  in  existence  when  the  dispo- 
sition is  made  (c)  or  to  commence  on  the  death  of  such  a 
person  (d)  there  can  be  no  contingency  except  during  the 
perpetuity-period,  if  it  be  a  Term  of  Years  terminable  by 
performance  of  some  a<5l  (for  example  payment  of  money) 
(e)  it  falls  within  another  exception  (/)  to  the  rule,  and 
even  if  it  be  for  years  terminable  on  some  other  event  its 
validity  has  never  I  believe  been  doubted  though  it  has 
been  thought  that  the  limitation  of  a  tenement  to  one  for 
years  to  cease  when  his  descendants  fail  will  nevertheless 
not  cease  until  the  years  have  expired  (g).  These  limi- 
tations also  were  allowed  before  the  Rule  arose.  Nor  does 
Tatted  the  rule  invalidate  a  limitation  which,  when  made  (A),  is, 

(or,  it  seems,  is  certain  within  the  perpetuity- period,  to  be 
(/))  free  from  all  contingency  except  as  to  the  time  of 
falling  into  possession,  and  which  is  intended  to  fall  into 
possession  whenever  a  preceding  interest,  limited  by  the 
same  disposition,  shall  either  come  to  an  end  or  turn  out  to 
be  void;  whether  such  preceding  interest  be  an  Estate-Tail 
(in  which  case  the  exception  already  (;)  stated  applies),  or 
a  Life-interest  {k),  or  a  Chattel  Interest  (/).  But  the  rule 
applies  if  the  preceding  interest  be  a  Fee  (w),  or  be  carved 
out  of  a  Chattel  Interest  (w),  besides  which  if  it  be  a  non- 

(a)  Especially  HampUm  ▼.  Hobatm,  (A)  As  in  B^mMfl  y.  Loiot »  7  Bisg. 

L.  R.  5  C.  D.  189,  overruling  Haya  y.  535. 

Hmi€»,  4  Russ.  311.  (i)  See   TTalmesIey  y.  PUkimgUm,  35 

(6)  See  below,  citing  Wood  y.  Drew,  Bca.  362,  in  whichjthe  duration  of  the 

33  Bea.  610.  subsequent  limitation  was  not,  tl\oug^ 

Sc)  Accordingly,  Feame  C.  R.  22.  its  commencement  was,  certain  when 

if)  Accordingly,  Sykea  y.  Sykes,  L.  the  disposition  was  made. 

R.  13  Eq.  56.  (j)  Ante,  p.  260  (g). 

(c)  Accordingly,  Anderton  y.  Pignei,  {k)  Bennett  y.  Lowe;  inyolved  also  In 

L.  R.  8  Ch.  180.  Wahneeley  y.  Pitkmgton, 

(f)  Anu,  p.  260  (e)  (i).  (/)  For  the  reasons  stated  respeoting 

(g)  See  6  Fraror^s  Coke's  Reporte,  a  Reversion  in  p.  262  (6)  (9). 
404,  n.  F.  (Lone't  Cost);  Butter's  note  (m)  Smith  C.  R.  s.  126. 
to  FMrne  C.  R.  460. 
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testamentary  limitation  of  the  legal  estate  direcflly  (a)  it  is 
void  by  other  Rules  (ft).  Nor  does  the  perpetuity-rule  Contingeiit 
apply  to  such  a  Contingent  Remainder  as  is,  and  until  ^•™"°""^' 
either  the  contingency  happens  or  the  remainder  becomes 
void  must  continue  to  be,  barrable.  Therefore  it  does 
not  apply  to  a  remainder  of  the  class  above  (c)  described 
if  the  contingency  happened  before  ist  0(5lober  1845  (i), 
nor  if  the  remainder  immediately  followed  an  Estate-Tail 
(e)j  or  a  life  interest  limited  to  a  person  who  was  alive 
when  the  remainder  was  created  (/).  But  the  recent 
ena(5lment  (g)  which  protecf^s  contingent  remainders  limited 
since  2nd  August  1877  against  the  technical  rule  already 
(A)  stated  does  not  extend  to  those  which,  if  they  were 
shifting  clauses,  would  be  invalidated  by  the  rule  against 
perpetuities.  And  that  rule  is  generally  considered  appli- 
cable to  Contingent  Remainders  even  of  the  above  class, 
when  preceded  by  a  limitation  of  a  Life  interest  to  an 
Unborn  person  (1).  At  all  events,  a  contingent  limitation 
to  the  child  of  an  unborn  person,  so  framed  as  to  offend 
against  this  rule,  will  be  void  either  by  it  or  by  the  rule 
against  double  possibilities  (J),  And  the  Rule  against  Per- 
petuities applies  to  Contingent  Remainders  affedling  merely 
the  Beneficial  interest  (k).  Nor  can  the  Rule  (on  principle)  Conditioii. 
invalidate  the  avoidance  (within  the  perpetuity-period)  of 
an  estate  by  force  of  a  Condition  (/),  even  though  the 
Condition  purport  to  be  operative  also  beyond  that  period 

(a)  As  to  chattels,  Malcolm  v.  Taylor^  tation  tenninates).     And  see  the  di»- 

2  K.  &  M.  445;  Lepine  v.  Ferrard^  2  R.  CQ»sion  of  the  question  in  Theobald  on 

&  M.  378.  WUls,  288  tqq. 

(6)  Stated  tmte,  p.  215  (k)  220  (f).  (j)  Ante,  p.  223;  Theobald  290  ^9. 

(Op.  217;  Pici:«r*^i//v. Grey, 30  Bea.  In  Cadeil  y.  Palmer,   1  C.  &  F    372, 

352.  Contingent  limitations  to  the  Children 

{d)  See  8  &  9  Vic,  c.  106,  s.  8.  of  Unborn  persons  were  held  valid,  but 

(e)  CoU  V.  Sewell,  2  H.  L.  C.  186.  they  were  not  contingent  remainders 

(f)  Evers  v.  Challis^  7  H.  L.  531.  of  the  above  class,  and  they  were  so 
(1/)  40  &  41  Vic,  c.  33.  framed  as  to  exclude  children  born 
(h)  Ante,p.2\7.  after  the  perpetuity-period. 

(i)  Assumed  in  CaUlht  v.  Brown,  II  (k)  Theobald  292. 

Hare  3  (which  also  decides  that  these  (/)  For  definition  of  a  condition,  see 

r  emainders  need  not  vest  when  the  first  amis,  p.  247  (k), 
bnt  only  when  the  ntxi  preceding  limi- 
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{a),  nor  the  avoidance  (at  any  time)  of  an  estate  by  force 
of  a  condition  requiring  performance  of  specified  acts  ((), 
such  as  the  payment  of  mortgage  money  (^ ),  or  of  rent  (i), 
or  other  Annual  Sum  (^),  or  the  performance  of  husbandly 
covenants  in  leases  (  f) ).  Nor  does  the  rule  seem  to  invali- 
date an  avoidance,  (even  after  the  perpetuity-period,)  of 
an  estate  by  force  of  any  condition,  when  the  original 
disponor,  (or  his  heirs,  executors,  or  administrators,)  is  the 
party  avoiding  it,  for  such  conditions  were  usual  before 
the  rule  arose,  and,  being  reserved  to  persons  known  and 
ascertained,  are  only  in  part  within  the  reason  of  the  rule . 
(g).  Nor  does  it  seem  to  invalidate  the  avoidance  of  an 
estate  by  force  of  a  (^ndition  annexed  to  a  Reversion, 
though  the  Assignee  of  the  reversion  be  the  party  avoiding 
it  (A).  However,  only  Conditions  that  Rent  shall  be  paid 
and  Covenants  proper  to  Leases  performed  will  pass  with 
the  reversion  (»),  except  testamentarily  (j).  If  the  above 
reasons  for  holding  the  rule  inapplicable  to  Conditions  in 
Leases,  respe(5ling  the  mode  of  using  the  demised  premises, 
be  thought  insufficient,  yet  the  importance  to  the  common* 
wealth  of  securing  the  performance  of  such  covenants  may 
be  thought  sufficient  to  warrant  the  exception ;  and  this  is 
the  only  ground  on  which  reentry  by  an  assignee  of  the 
reversion  who  was  unborn  when  the  lease  was  made  can 
be  supported.  And  indeed  the  validity  of  conditions  is 
implied  in  the  validity  of  conditional  Covenants  for  the 
perpetual  Renewal  of  Leases  (A).     Nor  does  the  rule  seem 

(a)  By  analogy  to  the  rale  respect-  years  (substituting  the  word  "hetn* 

ing  powers  stated,  a$U€,  p.  259  («).  for  the  word  '*  Executors"),  do  doabi 

(6)  By  analogy  to  the  rule  respecting  of  the  yalidity  of  the  conditions  if 

Powers  of   Sale  redeemable    by   the  entertained.     Nor  in  England  is  any 

payment  of  money,  atOe,  p.  260  (c)  (d).  doubt  entertained  as  to  the  validity  of 

(r)  See  Litt,  s.  334^  336.  conditions  reserved  in  Leases  for  terms 

(d)   Litt,  s.  337  (as  to  a  reentry  exceeding  2 1  years. 

until  the  amount  be  levied).  (g)  See  Lewises  Perp.,  599,  6U. 

(«)  Litt.,  s.  345.  (A)  AnU,  p.  208  (c)  (g), 

(f)  In  the  North  of  Ireland,  where        (•)  Co.  Utt,  215b,  pi.  12. 

Fee-form  Grants  subject  to  such  con-        0*)  7  Wm.  IV  &  1  Vic,  c  26,  s.  3. 

ditions  are  very  oommon,    and    are        {k)  See  below. 

drawn  on  the  precedents  of  Leases  for 
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to  apply  to  a  Lease  for  years  to  a  Bom  and  Ascertained  Lease, 
person  (a);  nor  to  a  creation,  in  favour  of  such  a  person,  of  Creation  of 
an  Incorporeal  hereditament,  (for  example,  a  Rent-Charge  Eaaemottt 
(ft),  or  a  Right  to  Purchase  Minerals  (c));  nor  does  it  pre- 
vent the  creation  of  an  Easement  enjoyable  at  specified 
times  only,  (as  the  first  ten  days  in  each  month  (i)). 

A  Limitation  which  is  free  from  contingency  cannot  (e)  QoalifioationB. 
transgress  the  rule  merely  because  it  is  Executory  (/) ;  nor  interert/ 
can  any  limitation  transgress  it,  merely  because,  by  giving  J^i^^ili^ies. 
interests  to  Infants  (^),  Lunatics,  &c.,  it  prevents  alienation ; 
or  because  it  splits  up  the  property  into  terminable  or  Partial 
partial  interests  (h);  nor  can  a  limitation  of  a  Share  which  ^*«'«**"' 
must  necessarily  be  ascertainable  within  the  perpetuity- 
period  (0  transgress  the  rule  merely  because  it  forms  part 
of  a  limitation  to  a  Class,  the  shares  of  some  of  whose 
members  may  not  be  ascertained  until  after  that  period  (t;; 
nor  can  any  limitation  transgress  the  rule  if  the  disponor's    SettlemenU 
interest  be  such  as  must  terminate  within  the  perpetuity-   ^^w^oWi» 
period  (/),  (as,  when  it  is  a  Leasehold  for  Lives  in  being 
(A),  or  for  twenty-one  Years,)  unless,  either  he  has  a  right 
to  Renewal  (/)  (in  which  case  his  beneficial  interest  is  per- 
petual), or  the  lease  &c.  is  a(5lually  renewed  and  the  contin* 

(a)  OoodUr  y.  Ctark$,  I  Ke.  73,  78,  definitioii  of  "'Executory"  tee  mU,  p. 

169, 246, 462,  Sid.  102,  wlvpre  the  Lease  224. 

wai  held  valid.    It  was  not  howeyer  (g)  Said  Fwrard  y.  Wihom,  4  Han 

on  the  ground  of  perpetuity  that  its  874-5;  Tunmy.  Nmocwm,  3  K.  &  J.  19. 

yiliditywasimpugned;  Lewi8Perp.6l3.  (h)  Said  Oooch  y.  Oooeh,  3  D.  6.  M. 

(h)  OiOmUom  y.  RicKardt,  4  H.  &  N.  G.  383-4;  and  many  of  the  cases  dted 

S77,  afterwards  appealed,  and,  in  5  H.  in  this  Chapter. 

&  N.  453.  affirmed  on  the  ground  that  (i)  Catilm  y.  BnNon,  1 1  Hare  372. 

the  limitation  was  redeemahle    and  0)  lovolyed  in  CadM  y.  Ptdmtr,  1 

therefore    fell    within    the    principle  C.  &   F.  372,  ezpluned,  under  the 

stated  ahoye  p.  260,  (6)(c).  But  the  Ap-  name  of  Btngongk  y.  Edritfgi,  in  Lewii 

pellato  Court  thought  there  was  some  Perp.  678.    These  questions  are  dis- 

ponnd  for  the  position  in  Uie  text  and  cussed  in  Lewis  Perp.  673-687,  and  I 

it  has  been  unequiyocally  approved  in  haye  not  found  any  later  authority 

Skwmgkam  Ctmtd  Co,  y.  CwiBngU,  L.  except  the  affirmation  of  Bngtrngh  y. 

R.  II  C.  D.  42L  Binig9.    The  mlesstated  in  the  text, 

!e)  Birmmgham  C.  Co,  y.  Cartmrigki,  though  dear  on  principle,  seem  doubtc 

d)  Northam  v.  Hwrkg,  1 E.  &  B.  665.  fnl  as  to  authority. 

(«)  See  rule  stated  onIs,  p.  252.  (k)  Butler's  Mote  to  Fetme^  C.  IL 

(/)  Wood  y.  Vrom,  38  Bea.  610;  for  500.                                             £602. 

(0  Botleff  Note  to  Jtmant,  G.  B. 

S4 
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Limitation  for 
Lif«,&o. 


Limitation 
following  Toid 
Limitation. 


gency  in  question  does  not  happen  within  the  period  to 
which  the  original  lease  &c.  would  have  endured;  nor  can 
a  Limitation  (a)  incapable  of  lasting  beyond  the  perpetuity- 
period  transgress  the  rule  though  it  be  incapable  of  com- 
mencing imtil  an  event  which  may  happen  after  that 
period,  because,  if  the  event  does  not  happen  within  the 
period,  the  limitation  &c.  cannot  commence  at  all.  But 
when  a  Chattel  (corporeal  {b)  or  incorporeal  (c)),  or  a 
Chattel  Interest  (^ ),  is  limited  to  one  for  life,  to  commence 
on  the  dying  out  of  the  descendants  of  one  to  whom  a 
preceding  estate  therein  is  limited,  such  limitation  for  life 
is  void»  for  what  reason  it  is  impossible  to  say.  But  this  is 
confined  to  cases  in  which  the  words  conferring  the  pre- 
ceding estate  are  such  as  would  have  conferred  an  estate 
tail  if  the  subje<5l  had  been  a  tenement  and  the  disponor 
had  been  owner  in  fee  (i),  and  does  not  hold  if  the  limi- 
tation for  life  is  to  commence  within  the  life  of  some  other 
person  already  in  existence  when  the  limitation  is  made,  or, 
being  testamentary,  takes  effecSl  {e).  Nor  can  a  limitation 
be  held  to  transgress  the  rule  merely  because  it  follows  one 
which  the  rule  invalidates  (/),  imless  this  fa(5l  leads  the 
Court  to  construe  the  limitation  in  question  as  meant  to 
take  effe<5l  only  when  the  preceding  limitation  would,  if 
valid,  have  expired  (g).  But  a  limitation  to  a  younger 
Child,  following  (in  course  of  Settlement)  a  prior  limitation 
to  an  elder  or  his  issue,  is  construed  as  contingent  on  the 
event  which  would  terminate  the  prior  limitation  if  that 


(a)  Soi  y.  /c/cry,  7  T.  R.  589,  as 
interpreted  in  L.  R.  7  Eq.  867.  The 
doctrine  in  the  text  is  contradicted  by 
the  head  note  of  Fisher  v.  Webiter,  L. 
B.  14  Eq.  283,  bnt  not  hy  that  case 
itself  (for  S  was  dead  before  the  ques- 
tion arose),  nor  by  Hardcasth  v.  Hard' 
cattle^  I  H.  &  M.  405,  (where  the  word 
"oonclnde"  in  the  hcsad  note  shonldbe 
"commence." 

(»)  if  aM»  Y.  Ti^lor,  a  B.  &  M. 
444-5. 


(c)  E.  Cktakam  y.  Toim,  7  B.  P.  C. 
453. 

(<f)  Soutkfy  y.  SomervUle,  1 3  Yez.  493, 
as  to  the  plate,  which  was  to  ^  to  J. 
S.  for  life  on  either  l)raDch  of  a  contin- 
gency, one  branch  of  which  might  haye 
happened  after  the  perpetuity-period. 

(«)  Howard  y.  D,  Norfolk,  2  Swan.  464. 

(f)  Goring  y.  Nash,  16  Sim  395,  and 
see  Longhead  y.  Phe^,  3  BL  704. 

(g)  Ante,  p.  254  (^),  (A),  (a);  255  (•> 
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limitation  were  valid  (a).  Consequently  such  following 
limitation  may  fail  (b)  by  force  either  of  this  rule,  or  of  that 
already  (c)  stated  respecfling  Legal  Contingent  Remainders 
(d).  Nor  does  the  Perpetuity-rule  invalidate  a  Covenant  (in 
a  Lease)  to  perpetually  Renew  it  to  those  who,  when  each 
renewal  is  made,  would,  if  the  lease  subsisted,  be  entitled 
to  the  leasehold  estate  (e),  for  such  a  Covenant  is  equiva- 
lent to  a  fee-farm  grant  of  the  beneficial  estate.  But  it 
invalidates  a  Covenant  to  renew  to  any  other  person  (/). 
A  covenant  to  renew  for  a  limited  nimiber  of  times  is  not  a 
perpetual  estate,  and  its  validity,  perhaps,  depends  on  the 
same  principles  as  that  of  a  succession  of  remainders.  It  is 
not  invalidated  by  the  perpetuity-rule,  at  least  when  con- 
fined to  one  renewal  (g).  Nor  does  the  rule  invalidate  a 
dire(5lion  to  settle  estates  as  nearly  pursuant  as  may  be  to  a 
course  of  devolution  referred  to,  though  this  course  be 
expressed  as  comprising  limitations  forbidden  by  the  Rule, 
ibr  such  dire(5lion  will  be  understood  as  meaning  that  the 
Settlement  is  to  be  as  near  the  course  prescribed  as  the  rule 
will  permit  (A);  and  this  holds  even  when  the  dire<5lion  to 
settle  is  merely  implied  (A). 


Benewablt 
LetMbolds. 


Ezeont^iy 
Tnul 


(a)  Mmttfpmmf  y.  Dtring^  2  D.  G.  M. 
G.  182;  BrutkmeliY,  Ekou,  1  £a.  442; 
RmAkig€  v.  Dorril,  2  Vez.  J.  356 ;  case 
dted  in  Note  to  2  Bl.  705. 

(6)  Momffprnutf  y.  Dermg;  RouMg9 
w.  DorrU. 

(c^  BmdmMy.  BIwu, 

^d)iUl«,  p.  217. 


(c)  Han  y.  Burget,  4  K.  &  J.  57, 1 
11-15. 

(f)  Hop*  y.  C.  OloueuUr,  7  D.  G.M. 
G.  647. 

{g)  WalausUy  y.  Pilkmgtw,  35  Boa. 
362 

{h)  MiUt  y.  Har/ori,  L.  R.  18  C.  D. 
6dl. 
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CHAPTER  XXXI. 

POINTS  BEARING  ON  THE   RULE  AGAINST  PBPBTUITIES. 


How  far  Rnle  It  has  been  argued  that  the  law  ought  to  be' administered 
^C«Mtrnl>^  on  the  assumption  that  every  one  is  cognizant  of  it,  and 
turn.  that,  therefore,  a  Clause  must  be  considered  as  meant  so 

to  operate  that  the  Perpetuity  Rule  shall  not  invalidate  it. 

But  it  is,  (on  the  contrary,)  settled,  that  even  an  ambiguous 

limitation  must  be  construed  in  exacflly  the  same  way  as  if 

the  rule  were  unknown  to  the  Draftsman  (a).  But  this  does 

not  prevent  the  application  of  the  various  rules  of  law  or 

construdlion  which  for  other  reasons  so  mould  the  effe<5l  of  a 

limitation  as  to  make  the  perpetuity  rule  inapplicable ;  nor 

does  it  prevent  that  of  the  Cy  pres  dodlrine,  which  assumes 

that  a  limitation  has  been  so  Construed  as  to  be  invalidated 

by  the  perpetuity  rule,  and  then  restores  its  validity  by 

V  making  it  operate  in  a  different  way  from  that  which  was 

(admittedly)  intended  (b). 

Whether  A  limitation  by  which  an  attempt  is  made  to  cut  short 

aSSne^iatise  (^^  ^  specified  event)  a  preceding  estate  limited  by  the 

prevents  pre-      same  disposition  is  construed  as  indicating  an  intention 

fromoetoDg.     that  the  preceding  estate  shall  cease  on  the  event  even 

though  the  limitation  prove  invalid.  This  intention  the 
law  carries  into  effe6i  in  cases  in  which  the  disponor  was 
entitled  to  make  satne  limitation  to  take  effecfl  on  the  event 
in  question,  as,  when  the  cause  of  the  invalidity  of  the 
limitation  is  that  it  is  made  imder  a  Power  which  (indeed) 
authorized  a  limitation  to  be  made  on  the  event,  but  not  to 
the  person  designated  (c).    But  the  law  makes  the  prece- 

(a)  Eiomum  v.  iVar«f,  L.  R.  7  Ch.    y.  ElEtom,  19  Bea.  565. 
888.  (e)  Dm  ▼.  Efn,  5  C.  B.  713;  Rmd  y. 

(&)  i<irf«,  p.  S41  (e),  243  (0;  I«Um    iittd;  85  Bea.  469. 
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ding  estate  continue  as  if  there  had  been  no  intention  to  cut 
it  short  in  cases  in  which  the  disponor  was  not  thus  entitled ; 
as,  when  the  event  was  one  which  might  have  happened  after 
the  perpetuity-period  (a),  or  when  it  was  the  same  event  on 
which  the  property  would  have  devolved  by  operation  of 
law  (so  that  the  limitation  is  void  (b)  under  the  rule 
explained  above  (c)).  And  this  holds  good  whether  the 
disposition  be  testamentary  (d)  or  not  (e);  and,  (at  least  if 
the  invalidity  arises  from  the  Perpetuity  Rule,)  though  the 
words  plainly  indicate  an  intention  that  the  earlier  estate 
shall  cease  (/);  or  the  effe(5l  be  to  give  to  some  members  of 
a  Class  what  was  meant  for  all,  (as,  when  a  limitation  to  the 
members  of  a  Class  to  vest  in  each  on  the  happening  with 
respe(5l  to  him  of  an  event  capable  of  happening  after  the 
perpetuity-period,  is  construed  as  a  limitation  to  them  all, 
with  proviso,  that  if  any  of  them  shall  die  before  the  hap- 
pening as  to  him  of  the  specified  event,  his  share  shall  pass 
over  to  the  others  {g). 

Some  of  the  cases  which  seem  to  bear  on  the  question  Dnration  of 
whether  the  perpetuity  rule  invalidates  a  limitation  imder  P^^*"* 
a  Power,  cannot  be  understood  without  a  knowledge  of  the 
rule  that  a  Power,  conferred  by  a  disposition  which  limits 
undivided  shares  or  a  terminable  estate,  or  which  limits  an 
estate  to  a  person  under  disability,  is  construed  as  meant 
to  be  exercisable  only  while  it  is  necessary  for  the  purposes 
of  the  disposition  (A),  and  is  held  to  become  unnecessary 
when  the  fee  or  perpetual  interest  falls  into  possession  (»). 
That  rule  holds  good  whether  the  power  be  to  Sell  (;*),  or 

(a)  Sngd.  Pow.  fSth  Ed.)  514;  Candy  (f)  Hodgson  v.  Hatford. 

▼.  Campbell,  2  C.  &  F.  42 1 ;  Hodgson  v.  (g)  Re  Edmonson's  Tnuis,  L.  R.  5  Eq. 

Balford,  L.  R.  1 1  C.  D.  963 ;  Drown  fy  389 ,  Taylor  y.  Frobishtr,  5  D.  G.  S.  201 ; 

SiMys  Contract,  h.  R.  3  C  D.  156.  Knapping  v.  Tomlinson,  L.  R.  3  Ch.  2; 

(6)  Holmss  y.  Godson,  8  D.  G.  M.  G.  Cattltn  y.  Brown,  1 1  Hare  372. 

152;  WUeoeks's  Settlement,  L.  R.  1  C.  D.  (A)  Doneaster  y.  Doneaslmr,  3  E.  &  J. 

229.  38. 

(0  Ante,  p.  221  (/).  (i)  Wolky  y.  Jenkins,  23   Bea.  53; 

(d)  Candy  y.  Campbell;  Hodgson  y.  Wheats  v.  Hall,  17  Vez.  86;  conceded 
Batford;  Holmes  y.  Godson.  Mortbck  y.  Duller,  10  Vez.  314,  /.  21-25. 

(e)  Brown  4*  Sibly's  Con/rocf ;   WU-  U)  As  in  Mortlock  y.  BuUtri  WoUty 
coMs  StttkmmU  y.  Jtnkmsi  WksaU  y.  HalL 
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Exchange  (a),  to  Lease  (b),  to  Eledl  (<;),  or  otherwise ;  and 
whether  the  disposition  by  which  it  is  conferred  be  Testa- 
mentary (i),  or  not  {e) ;  and  though  the  power  would  not, 
even  independently  of  this  rule,  be  exercisable  after  the 
perpetuity-period  (/) ;  and  though  there  be  still  subsisting 
in  the  property  a  Jointure  rent-charge  (^),  or  a  Charge  (*) 
(if  it  can  be  conveniently  realized  without  the  exercise  of 
the  power  (/)),  or  a  Term  of  years  securing  such  a  charge 
(/);  or  a  Term  "Attendant*'  (a)  (that  is  in  trust  for  the 
persons  who  would  be  entitled  if  there  were  no  such  term); 
or  a  limitation  in  trust  to  preserve  Contingent  Remainders 
{k)';  and  though  (when  the  disponor*s  estate  was  a  Chattel 
Interest)  the  limitation  (by  the  falling  into  possession  of 
which  the  power  is  terminated)  be  such  as  (in  a  freehold) 
would  create  an  Estate-Tail  (/)  and  would  (therefore)  not 
put  an  end  to  the  power  (f»);  and  though  the  power  be 
Fiduciary  (n);  and  though  the  person  entitled  to  the  per- 
petual interest  desires  that  the  power  may  be  exercised  {o) 
(so  that  the  docflrine  is  stricflly  one  of  construction^  and  does 
not  depend  on  the  principle  that  the  exercise  of  the  power 
without  the  consent  of  the  party  so  entitled  would  be  a 
breach  of  trust).    But  this  rule  does  not  (i)  apply  while  any 

(i)  The  Court  indeed  eaid  (p)  that  this  was  not  generally  so;  hut  probably 
what  the  Court  meant  was,  that,  notwithstanding  the  subsistence  of  undiyided 
Shares,  the  power  could  not  be  exercised  after  the  perpetuity-period.  For  (on 
principle)  there  is  as  much  reason  why  the  power  should  continue  exercisable 
80  long  as  two  persons  own  the  property  concurrently  as  there  is  why  it  should 
continue  exercisable  so  long  as  two  persons  own  it  successively. 

(a)  As  m  Mortlock  ▼.  Butkr,  WoUey  (9)  Woiley  y.  Jenkins, 

y,  Jenkmt;  WluaU  v.  Hall,  (A)  WoUey  y.  Jenkins;  WksaU  v.  ffoit 

(6)  Hinted  in  Trmaer  y.  KnightUy,  6  (t)  In  Woiley  y.  Jenkins  (23  Bea.  58) 

Madd.  134.  this  was  said  to  be  essential. 

(c)  Doncaster  y.  Doncasier,  (j)  WoUey  y.  Jenkins.                 [292. 

erf)  As  in  Trower  y.  Knightley.  {k)  As  in  Mortlock  y.  BuUer,  10  Vex. 

(•)  As  in  Morfhdey,  BtUler;  Woiley  (/)  Doncaster  y.  Doncaster,  3  K.  & 

V.  Jenkins;  Wheats  y.  HalL  J.  26;  Ware  y.  Potttff,  II  Vex.  283,  as 

(f)  As  in  Mortlock  y.  BulUr,  10  Vez.  explained  in  1  D.  G.  M.  G.  370,  and 

292;  Wheats  y.  Hall;  Woiley  v.  Jenkins,  in  Sugd.  Pow.  (8th  Ed.)  847,  pi.  80. 

p.  61.    That  a  power  of  Sale  is  invali-  (m)  See  below  p.  271  (*). 

dated  by  the  perpetuity  rule  if  not  (n)  All  the  cases  cited. 

Accompanied  by  limitations  for  life  or  (o)  Involyed  in  iro%|y.  Jenkins,  23 

otherwise  restricted  is  laid  down  in  Bea.  58-9. 

TaiU  y.  Suwuiead,  26  Bea.  529.  (p)  Totte  y.  Sufinstead,  26  Bea.  529. 
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undivided  share  subsists  in  the  property  (a)  (at  least  if 
a  life  estate  still  subsists  in  one  of  the  shares  (b)^  and  espe- 
cially if  the  disposition  contained  a  clause  diredling  the 
donee  of  the  power  to  divide  the  property  amongst  the 
parties  entitled  (r));  nor  while  any  terminable  interest 
subsists  (d)  (whether  created  by  (#)  or  under  the  authority 
of  (/)  the  disposition  by  which  the  power  was  conferred, 
and  though  being  an  estate-tail  (g))]  nor  while  any  person 
entitled  by  (a)  the  disposition  by  which  the  power  was 
conferred  continues  under  Disability.  Nor  does  it  seem  to 
extend  to  powers  which  the  donee  may  at  any  time,  and 
without  the  consent  of  any  other  person,  exercise  in  his 
own  favour  (h) ;  nor  to  authorities  which  the  parties  upon 
whom  they  are  conferred  are  hound  to  exercise. 

(a)  C«oJbi'j  Comiraeif  L.  R.  4  C.  D.  (•)  As  in  LamUAwy  y.  Cofticr. 

454;   TVomr  ▼.  Kn^Al/ty  (in  which  (J)  BnmnCi  SettUmeni,  L.  R.  10  Eq. 

Ifinon  were  interested  in  one  share),  353. 

6  Madd.  134.  (g)  Said  LanUhwy  ▼.  CoOit^,  lK,h 

(5)  TtdU  Y.  SwkuUad,  26  Bea.  552;  J.  722;  and  the  cases  cited  abore  p.  260 

Tnwtr  ▼.  Kmghibjf.  (•)  Mqq. 

re)  Ccok^a  Comiraei.  (A)  Anie,  p.  259  (A);  260. 

[d)LmiUbtry  ▼.  ColKer,  2  K.  &  J.  709. 
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CHAPTER  XXXII. 

THE  THBLLUSON   ACT  AGAINST  ACCUMULATION. 


Aocamulations       A  trust  for  the  Accumulation  of  income  is  void  («), 
tliiB  Act.     ^    whether  the  property  be  a  Tenement  («)  or  a  Chattel  («), 

and  whether  the  trust  be  imposed  Testamentarily  (a)  or  not 
(a),  if  it  was  imposed  since  28th  July  1800  (a),  or  by  a 
testator  who  was  alive  and  of  sound  mind  after  28th  July 
1 801  (b),  and  the  8ubje<5l  was  a  Tenement  situate  in  England 
or  Wales  (^),  or  a  Chattel  (i)  belonging  to  a  person  there 
domiciled  (c).  But  the  rule  does  not  apply  to  an  accumu- 
lation confined  to  (i)  one  of  the  following  periods,  namely, 
the  Life  of  the  disponor  (a),  21  years  from  his  death  («), 
and  the  minority  of  any  person  who,  at  his  death,  is  already 
bom  (a)  or  begotten  (a),  or  who  would,  (if  of  full  age,)  be 
entitled  under  the  disposition  to  such  income  (a);  nor 
does  it  apply  to  so  much  of  the  acciunulation  (dire(5led 
for  a  period  including  but  exceeding  one  of  these)  as  may 
take  place  within  the  period  so  included  (e);  nor  to  accumu- 
lation for  pa3anent  of  any  Debts  of  any  person  (/);  or  for 
raising  Portions  for  any  child  of  the  disponor  (g);  or  of  any 
person  taking  an  interest  under  the  disposition  (g);  nor  to 
any  accumulation  of  the  produce  of  Timber  (h)  or  Wood  (h). 

AoonmnlationB       Such  diredlions  for  Accumulation  as  are  not  invalidated 
inyalidated  hj 

the  role  (i)  Chattel  interests  in  tenements  are  not  in  this  sense  chattels  (c). 

against 

Perpetoities.  («)  89  &  40  Geo.  HI,  0.  98,  s.  I,    tended  hy  WUUanu  y.  Lewu,  6  H.  L. 

explained  by  Tmush  y,  Chtut^  6  D.  Q.    1018. 
M.  6.  453.  (/)  s*  2,  explained  by  Maithem»  t- 

(6)8.4.  K«6b,  L'R.3  Ch.691;  Tench  y.  Chmm, 

(c)  EUu  Y.  MwnotH,   12  Bea.  104;    6  D.  6.  M.  G.  453. 
discussed  in  Frcit  y.  L,  Carbery,  L.  R.        (9)  s.  2,  explained  by  MdUkemt  t. 
16  Eq.  461.  Kehk'y  Temch  ▼.  CAmw ;  Bvama y.  HUBm, 

[i)  Wiltomw.  WVtom,  1  Sim.  N.S.  288.  5  C.  &  F.  126;  Theobald  on  WiUa, 

[•)  GriJUhM  y.  Fcrv,  9  Yes.  127,  ex-    806-7. 

(k)  s.  2. 
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by  the  above  enacflment  are  nevertheless  restrained  by  the 
Rule  against  Perpetuities  to  the  period  allowed  by  that 
rule  (a),  and  that  rule  is,  in  such  cases,  the  only  restri(5lion 
upon  Accumulation  (b). 

The  income  dire<5led  to  be  accumulated,  but  the  accumu-   Who  entitled 
lation  of  which  this  ena(5lment  forbids,  belongs  to  the  person   ineffectuallj 
who  would  have  been  entitled  to  it  if  the  disposition  had   ^®°*^*SLS^ 
not  been  made  (c), 

A  direcflion  for  acciunulation  is  construed  in  the  same   Construction  of 
sense  as  if  the  above  enadlment  (i)  had  not  been  passed,   AccomalAtion. 
although  it  might  be  thought  that  the  Testator  must  have 
meant  to  dire(5l  such  an  accumiilation  as  the  A(5t  woiild  not 
invalidate  {e),  the  principle  being  similar  to  that  adopted 
respedling  the  Perpetuity  Rule  (/). 

(«)  Ant§,  p.  256;  Iheobald  on  Wills,  L.  R.  12  Eq.  559;  Matlhe»$  y.  KMt, 

304.  t  1.  L.  R.  3  Ch.  691 ;  Simmmu  y.  PUi,  L.  R. 

{b)Th»UummY.  Woodford, UYqz.S  12.  8  Ch.  978. 

(c)  39  &  40  Geo.  Ill,  c.  98,  s.  1,  ex-        (</)  39  &  40  Geo.  Ill,  o.  98. 
pUuned  by  Wt^keraU  y.  Thornkirgk,  L.         («)  Evmu  y.  HiUmr,  5  C.  &  F.  1 13. 
R.  8  CD.  261 ;  H^ukm  y.  MmsUrmoM,        (/)  Anlt,  p.  268  (a)  (6). 
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CHAPTER  XXXIII. 

LAWS   AGAINST   DISPOSITIONS   IN    MORTMAIN   OR   FOR  OTHBR 
PURPOSES   OF  A   PERMANENT  CHARACTER. 


Introdnctory 
remark. 


Trust  for 
durable  pur- 
pose Toio. 
Rule. 
Exceptions. 


Purposesfall- 
uig  under  the 
1st  exception 
as  Conducive 
to  tLe  Public 
welfare. 


The  Rules  discussed  in  the  two  preceding  Chapters 
invalidate  limitations  which,  for  too  long  a  period,  remain 
contingent,  but  dispositions  are  sometimes  made  for  pur- 
poses whose  nature  precludes  alienation,  and  it  is  to  the 
rules  framed  to  keep  these  within  bounds  that  we  must 
now  direcfl  our  attention. 

A  trust  to  apply  income  to  a  purpose  of  a  durable 
characfler  is  void  (a)  if  so  framed  that  it  might  endure 
beyond  the  Perpetuity-period  (b);  but  not  if  the  purpose 
be  one  which  the  law  favours  as  conducing  more  to  the 
public  welfare  than  does  the  power  of  alienation  {c) ;  nor  if 
it  be  merely  a  gift  to  a  Corporation  for  its  corporate 
purposes  (i)  (i),  which  indeed  is  not  stricflly  a  trust  {») 
except  in  case  of  a  Municipal  Corporation  (/).  And  of 
course  a  gift  to  the  persons  who  happen  at  the  Donor's 
death  to  compose  a  specified  Community  will  not  fall  under 
the  rule  unless  burthened  with  a  trust  for  their  official 
purposes  (ii). 

The  purposes  which  the  law  favours  comprise  "purposes 

(i)  Other  rules  however,  (which  are  stated  below,)  exist  for  keeping  theae 
forms  of  Perpetuity  within  bounds. 

(ii)  A  gift  to  a  Convent,  the  inmates  of  which  did  not  undertake  the  active 
administration  of  Charitj,  was  construed  in  this  sense,  although  the  gift  pur- 
ported to  be  simplj  to  the  "D.  Convent*'  (p);  but  in  the  same  case  a  gift  to 
another  Convent,  the  inmates  of  which  wore  bound  to  perform  words  of  Charity, 
was  construed  as  therefore  given  upon  a  Charitable  Trust,  and  consequently 
falling  under  the  provisions  of  the  Act  (h)  discussed  in  a  former  page  (i). 
Money  seems  to  have  been  the  subject  of  both  gifts,  though  some  of  it 
charged  upon  Land. 


(a)  Re  Duilon,  L.  R.  4  Ex.  D.  54. 
(6)  Suggested,  re  Vuiton. 
(.c)  See  below. 

(<0  Lewin  on  Trusts,  (5th  Ed.,)  28- 
9 ;  Vin.  Ab.  «  Corporation  "  G.  6. 


(e)  See  Colchester  v.  LowloHy  1  V.  & 
B.  226. 

f/j  5  &  6  Wra.  IV.  c.  76. 

(g)  Cocks  V.  Masmers,  L.  R.  12  Eq.  574. 

ih)  9  Geo.  II.,  c  26. 

(•)  AnU,  p.  135. 
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useful  and  beneficial  to  the  Public,  and  which,  in  the  wide 
sense  of  the  term,  are  called  Charitable  Uses"  (a);  namely, 
Public  Charities  {b);  the  promotion  of  Religion  (r),  or 
learning  {d);  Public  Works  (e)\  and  the  like;  and,  in  par- 
ticular, certain  grants  for  Churches  (/),  Churchyards  (/), 
Parsonages  (/),  Glebes  (/),  or  certain  other  Religious  (g) 
or  similar  purposes  (g) ;  or  for  certain  Parks  (A),  Schools  (A), 
Museums  (A),  or  Libraries  (A);  and,  (it  seems,)  the  settle- 
ment of  an  Advowson  upon  trust  to  present  such  Clergyman 
as  the  trustees,  or  as  some  elecflive  body,  may  determine  (i), 
and  the  printing  and  publishing  of  Writings  advocating 
the  tenets  of  a  se<ft,  (such  as  the  writings  of  Joanna 
Southcote  (/);)  but  not  the  saying  of  Masses  for  the  Dead 
(A);  nor  the  repairing  of  Private  Tombs  (/),  or  Private  Burial 
Places  (m);  nor,  save  so  far  as  the  above  A<5ls  apply,  the 
maintenance  of  a  Library  (w);  nor  the  preservation  of  a  great 
man*s  former  residence  as  a  Museum  in  his  memory  {o). 

Some  of  the  trusts  which  fall  under  the  above  rule  fall   Trusts  for 
also  under  a  stricfler  statutory  one;   for  a  trust  (p)  for  a  cfrtainReli- 

■^  ^^  gious  pnrpoaes 

Church  or  Brotherhood,  or  to  pay  for  Religious  Services,   void. 

(a)  Said  Neo  v.  Neo.  L.  R.  6  P.  C.  (A)  34  &  35  Vic  ,  c.  18. 

394;  and  see  43  El.,  c.  4,  by  analogy  (i)  This  subject  is  discussed  in  Lewis 

to  which  the  Courts  have  been  guided  Pcrp.  694-707.    But  the  Court  seems 

in  deciding  what  are  such ;  and  for  a  to  have  thought  in  Carter  r.  Cropiey, 

list  of  such  purposes  see  Lewis  on  Per-  26  L.  J.  Ch.  246,  and  in  Shaw  v.  Thorn' 

petuity,  692-3.  mn^  L.  R.  3  C.  D.  233,  that  such  limi- 

(6)  As  to  what  are  so  deemed  see  the  tations  are  valid. 

extreme  case  of  Oiiiam  v.  Taylor^  L.  R.  O)  Thomlon  v.  Howe,  31  Bca.  14. 

16  Eq.  581;  qualified  by   ThomoM  ▼.  {k)  West  y.  Shuttleworth,  2  M,  6l  Ke^ 

Boweli.  43  L.  J.  Ch.  799.  684;  re  BiuwieWs  Trusts,  30  Bea.  860. 

(c)  West  ▼.  ShuitUworth,  2  M.  &  Ke.  (0  Richard  v.  Robson,  31  Bea.  234; 

684;  IToor*  v.  Osborne,  L,  R.  1  Eq.  585;  re  Birkett,  L.  R.  9  C.  D  676. 

Btmtmont  ▼.  Olheira,  L.  R.  4  Ch.  309;  (m)  Neo  v.  Neo,  L.  R.  6  P.  C.  395. 

If  t£h'ii«oM  V.  Lingreu,  L.  R.  6  Ch.  570;  (n)  Came  v.  Long,  2  D.  G.  F.  J.  75 

reMiehers  TriMa (Judaism),  28Bea.39.  (decided  in  1853,  16  Vic)   The  limits 

(<f)  Whicker  v.  Hume,  1  D.  G.  M.  G.  of  this  doctrine  are  discussed  in  HoT" 

506.  rison  v.  M.  Southampton,  2  S.  &  G.  387. 

(•)  Att.-General  y,  Eastlake,  11  Hare  (o)  Thomson  y.  Shakesp^ar,  1  D.  G. 

205.  F.  J.  399 

(f)  Statutes  cited  in  the   Govern-  (p)  23  H.  VIII,  c.  10,  s.  2.  not  affeo- 

ment  Index  (4th  Ed.)  659.  ted  by  the  Act  for  relief  of  Roman 

(jg)  30  &  31  Vic,  c  133^  36  &  87  Catholics,  31  Geo.  Ill,  c.  82,  s.  17. 
Vic,  c.  50. 
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or  the  like  (i),  or  anjrthing  done  to  evade  this  ena<5linent  {a), 

is  void,  though  within  the  perpetuity-period,  if  so  framed  as 

to  exceed  twenty  years  from  its  commencement  (6),  imless 

it  be  created  by  Will  and  relate  to  tenements  situate  in  a 

locality  where  the  Custom  of  making  such  testamentary 

gifts  has  immemorially  prevailed  (b). 

Co-owners  Co-owners  are  permitted  freely  to  dispose  each  of  his 

to  diTOsTof      share  without  the  consent  of  the  other  (c),  and  to  require 

his  share  that  the  property  thus  owned  be  sold  (d)  (ii)  or  partitioned 

concnrrence  of    (0  ("0»  ^^^  ^^^V  ^^ve  these  rights  whatever  the  technical 

the  others.         nature  of  the  ownership  may  be  (/);  except  that  when  it 

exists  between  Husband  and  Wife  the  concurrence  of 
both  is  necessary  (g)  subjecfl  to  the  husband's  rights 
as  stated  in  a  former  chapter  (A);  and  except  that  Part- 
ners cannot  dispose  of  the  Partnership  property  while 
the  Partnership  continues  {i)  unless  all  concur,  but  any 
single  partner  can  at  his  pleasure  compel  a  Dissolution 
(y),  unless  the  contrary  was  provided  by  the  Partnership 
articles  (A),  and  the  death  of  any  Partner  creates  a  Disso- 
lution (/),  though,  if  the  Executors  of  the  deceased  Partner 
be  willing  to  sell  his  share  to  the  survivors  (m),  the  latter 
often  form  a  renewed  Partnership.  It  is  however  doubtful 
(»)  whether  the  death  or  retirement  of   one  (or   some) 

(i)  The  Statute  is  expressed  as  applying  only  to  trusts  declared  by  the  Tmt- 
tees,  bnt,  as  the  word  "by  "  then  meant  "by  means  of"  we  must  understand  it 
as  applying  to  trusts  which  the  settlor  directs  to  be  carried  out  6y  wieami  ^ 
trustees. 

in)  That  is  as  a  Rule,  but  the  Court  has  a  discretion  (o). 
lu)  That  is,  except  when  a  Sale  is  granted  under  note  (o). 

id)  23  H.  VIII,  c.  10,  s.  4.  23  Vic.  c.  43,  s.  11. 

(6)  s.  5.  (f)  Authorities  cited  io  the  three 

(c)  Joint  Tenants —  Wiscoi's  Caa§^  2  preceding  notes. 

Co.  60b.  {g)  Smith .  Heal  and  Personal,  240 (o> 

(<0  31  &  32  Vic.,  c.  40,  amended  in  (A)  AnU,  p.  54-59. 

detail  by  39  &  40  Vic.,c.  17.  (i)  1   Lindley  on  Partnership,  (4th 

(«)  31  H.  VUI,  c.  1 ;  32  H.  VIII,  c.  Ed.)  58  pi.  3,  L  4. 

32.    And  as  to  partitions  by  the  aid  of  (j)  1  Lindley  218,  220-1. 

the  Inclosure  Commissioners  see  the  (Jk)  1  Lindley  218. 

acts  stated  in  the  Government  Index  (/)  1  Lindley  231-2;  2  Lindley  1044. 

(4th  Ed.),  "Inclosure,"  especially  the  (m   2  Lindley  1046. 

11  &  12  Vic,  c  99.  s.  13,  14;  the  15  (»)  1  Lindley  232-4. 
&  16  Vic,  c  79,  8.  17;  and  the  22  & 
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of  the  partners  in  an  unincorporated  Company  will 
cause  its  dissolution  (so  that  any  continuance  of  it  shall 
be  deemed  a  new  Partnership),  or  whether  the  advantages 
derivable  by  the  public  from  the  existence  of  such  Com- 
panies will  not  outweigh  the  advantages  derivable  from  a 
stricfl  application  of  the  rules  devised  to  prevent  Partner- 
ships being  so  managed  as  to  create  a  perpetuity  (regard 
being  had  to  the  fa<5l  that  each  share  in  such  a  Company  is 
freely  disponable).  And  Companies  formed  under  the 
Companies  A<5ls  {a)  are  Corporations  (i),  and  therefore  fall 
under  an  entirely  different  rule. 

A  number  of  persons  associated   together  for  a  lawful   Communities 
purpose  can  accomplish   that  purpose  much  more  effecfl-   ^^  Associa- 
ually  when  the  purpose  is,   itself,   regarded  as  a   person,   recognized  as 
a(5ling  by  the  Association  as  its  representatives,  and  such   fxcepUn*^^' 
an  Association,  when  the  law  thus  regards  their  purpose,   certain  cases, 
is  called  a  "Corporation."     It  is  usual  for  Partners,  Reli- 
gious communities,  and  others,   to  regard  themselves  as 
thus   incorporated,   and  to  keep  their  accounts  on  that 
principle,   but  our  law,   (lest  perpetuities  should  be  thus 
created,)  refuses  to  recognize  any  such  incorporation  except 
when   some  Adl  of  Parliament,  or  Royal  Charter  (r),  or 
Crown-grant  (i),  has  santflioned  it,  in  which  case  the  law 
infers  that   the  benefits  derivable  from  the  purpose  for 
which  the  Corporation  has  been  formed  outweigh  the  evils 
of  perpetuity.     The  Legislature  has  authorized  any  person 
having  a  fee-simple  estate  to  found  and  incorporate  an 
Hospital,  or  Abiding  place,  or   House  of  Corre<5lion,   for 
the  Poor  (/) ;  and  any  seven  or  more  persons,  associated  for 
a  lawful  purpose,  may  incorporate  themselves  by  comply- 
ing with  the  Companies'  Acfls  1862  to  1879  (/).    I*  ^o^s  not 

(a)  25  &  26  Vic,  c.  89,   and  the  Vin.  A b.  "Corporation"  B   1,3 

other  acts  specified  in  the  42  &  43  Vic.  (d)  Tom  Conserwitor$  y.  Ash,  10  B. 

c  76,  s.  3.  &  C.  349;  said  Ckilton  y.  C.  London,  L. 

(6)  25  &  26  Vic,  c  89,  s.  6.  R.  7  C.  D.  735. 

(c)  I  Lindley  on   Partnership  (4th  («)  39  EI,  c.  5,  s.  1  (5). 

Ed.)  4,  and  see  an  extreme   case  in  {f)  25  &  26  Vic,  c.  89,  s  6. 
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however  follow  that  when  a  Corporation  has  been  formed, 

and  thus  enabled  to  acquire  property,  it  will  be  allowed  to 

hold  it  as  freely  as  an   individual.      Chattels    Personal, 

indeed,  it  may,  but  as  regards  interests  in  Tenements,  a 

number  of  Statutes  have  seriously  impaired  this  right. 

Corporations  A  Corporate  body  (i)  forfeits  any  tenement  (which  it  may 

menteacquired   ^^^^  acquired)  to  the  Lord  of  whom  that  tenement  is  held 

by  them.  (a)  (ii),  if  he  enter  {b)  within  a  year  {a),  and  to  the  Lord  of 

whom  he  holds  if  the  former  neglecfl  to  enter  for  a  year  and 
the  latter  enter  within  a  half-year  following  (a),  and  so  on 
(a),  and  in  case  of  slackness  on  the  part  of  the  Lords  (a),  or 
if  the  property  be  not  held  of  any  Lord  (as  in  case  of  an 
Incorporeal  tenement  (r) ),  the  King  may  have  it,  but  must, 
in  case  of  land,  give  it  to  some  private  person  to  hold  of 
the  former  lord  (a);  in  addition  to  which  the  King  himself 
is  presumed  to  be  the  lord  of  whom  it  is  holden  till  the 
contrary  appears  (i).  And  these  rules  apply  (as  far  as 
their  nature  admits)  thoiigb  the  estate  of  the  Corporation 
be  merely  Beneficial  (e) ;  but  they  do  not  apply  to  property 
which  the  Crown  has  Licensed  the  donor  to  grant,  or  the 
corporation  to  acquire  or  hold  (/),  nor  to  certain  cases  in 
which  certain  corporations  are,  to  a  greater  or  less  extent, 
authorized  by  statute  to  hold  lands.  These  include  Com- 
panies (g);  the  Ecclesiastical  Commissioners  (A);  Poor-law 
Guardians  (*);  Burial  Boards  (/);  Charity  Trustees  (k);  the 

(i)  Lilerally^  the  tenements  which  the  Statute  subjects  to  forfeiture  are  thoee 
conveyed  to  a  "dead  hand,"  that  is,  a  hand  incapable  of  performing  feudal 
services.     The  Statute  specially  mentions  gifls  to  Monasteries. 

(ii)  The  reason  why  these  Statutes  were  passed  was  to  prevent  the  feudal 
Lords  being  cheated  of  their  services;  but  the  reason  they  are  rttained  on  the 
Statute  Book  is,  I  think,  to  prevent  Perpetuity. 

(a)  7  Ed.  I,  St.  2;  13  Ed.  I,  c  32;  (g)  Especially  25  &  26  Vic,  c.  89, 

explained  by  15  R.  II,  c.  5;  31  Geo.  s.  18,  21,  191. 

Ill,  c.  32.  s.  17.  (A)  6  &  7  Wm.  IV,  o.  77,  s.  1. 

(6)  Sec   Vigera  v.  D.  St.  Pours,  19  (i)  5  &  6  Wm.  IV,  c.  69,  s.  7. 

L.  J.  Q.  B.  86-7.  O)  15  &  16  Vic, c  85,  s.  24;  16  & 

(f)  21  Ed.  Ill,  5.  17  Vic,  c.  134,  s  7. 

(d)  Wms'.  Ii.  P.  (6th  Ed.)  115.  (k)  33  &  34  Vic,  c  34;  16  &  17 

(<)  15  R.  II,  c.  5.  Vic.c  137,  s.  27;  18  &  19  Vic,  o.  124, 

(/)  7  &  8  Wm.  Ill,  c  37.  s.  35,  41 ;  35  &  36  Vic,  c  24. 
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Board  of  Works  {a);  Universities  (b)  and  Colleges  (b); 
Drainage  Boards  (c);  Highway  Boards  (i);  Local  Boards 
(e);  Sanitary  Authorities  (/);  the  Prison  Commissioners  (g); 
the  Foundling  Hospital  (A);  the  Surgeons*  and  Barbers* 
Company  (i);  the  British  Museum  (j);  the  Marine  Society 
-{k);  the  Clergymen's  and  Widows*  Association  (/);  the 
Seamen's  Hospital  (w);  Greenwich  Hospital  («);  the 
Science  &  Art  Department  ((?);  Queen  Anne's  Bounty  (/>); 
and  Hospitals,  Abiding  Places,  or  Houses  of  Correcflion, 
for  the  Poor  (q). 
There  is  no  rule  prohibiting  a  series  of  limitations  to  one.    Limitation  of 

Chftttol 

and  his  son,  his  son's  son,  and  so  on,  each  to  take  a  chattel  interesto  to 
interest  terminable  with  his  death  (r).  S^f^^d?"" 

As  an  example  of  the  anxiety  of  the  Courts  to  ensure   ^^^  to 
that  every  kind  of  property  shall  be  alienable,  I  might  add,   master  alien- 
that  even  the  right  which  the  founder  of  an  Institution   *^^®" 
reserves  to  himself  and  his  heirs,  to  nominate  the  Master  of 
it,   may  be  disposed  of  by  him  or  his  heirs  (s),   or  their 
assigns  (5). 

(a)  18  &  19  Yic^  o.  120,  8.  42-43;  (ik)  12  Geo.  Ill,  c.  67,  8.  1. 

40  &  41  Yio.,  c.  35.  h)  15  Geo.  Ill,  o.  24,  s.  1. 

(6)  19  &  20  Vic,  c.  88,  8.  51 ;  20  &  (m)  3  &  4  Wm.  IV,  c.  9,  8.  1,  2. 

21  Vic.,c25,  8.4;40&4l  Vic,  0.48,  («)  28  &  29  Vic,  c  89,  8.  42,  44;  12 

8.  60;  4  &  5  Vic,  c.  39,  8.  13.  k  13  Wm.  Ill,  c  13;  25  Geo.  II,  c  42. 

(c)  24  &  25  Vic,  c  133,  8.  66.  (o)  38  &  39  Vic,  c  68;  21  &  22 

(<0  25  &  26  Vic,  c  61,  8.  9.  Vic,  c  36,  8.  2. 

(e)  38  &  39  Vic,  c  55,  s.  7.  (p)  2  &  3  Ann.,  c  20,  (in  Rnffhead 

(/)  89  &  40  Vic,  c  56,  s.  8.  c.  1 1,)  8.  4,  5. 

(g)  40  &  41  Vic,  c  26,  8.  6.  (v)  39  El.,  c.  5,  made  perpetual  by 

(A)  13  Geo.  II,  c  29.  21  Ja.  I  c  1. 

(0  18  Geo.  II,  0.  15,  8.  1,  12.  (r)  Cadell  v.  Pa/iiwr,  1  0.  &  F.  872. 

O)  26  Geo.  II,  c  22,  8.  14;  5  Geo.  (*)  Att-Gen,  v.  M.  Brtntwood  School, 

lY.,  0.  39,  8.  3.  3  B.  &  Ad.  59. 
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CHAPTER  XXXIV. 

MISTAKEN   BELIEF  AS  AFFECTING  THE  VALIDITY  OP 

CONTRACTS,   &C. 


Definition  of 
the  kind  of 
Mistake  here 
discussed. 


Mistake 
invalidates  the 
Contract,  &c 
Role. 

Mistake  of 
Fact. 


In  this  Chapter  we  have  not  to  deal  with  the  cases  in 
which  dispositions  are  re(5lified  because  at  vanance  with 
the  intention,  for  that  is  an  enquiry  subordinate  to  the  rule 
already  {a)  discussed  respecfling  the  necessity  of  an  inten- 
tion to  dispose  to  the  validity  of  the  disposition  (i).  Nor 
are  we  here  concerned  with  that  kind  of  mistake  which 
occurs,  when  two  contracfling  parties,  by  the  same  words, 
understand  different  things,  so  that  there  is  in  fa<5t  no 
contracfl.  We  have  here  to  deal  only  with  Ignorance  or 
Mistaken  belief  as  to  fa<5ls  or  law;  and  even  this,  when 
arising  from  misrepresentation,  will  form  the  subje<5l  of  a 
distin(5l  chapter,  in  which  several  cases  of  mistake  induced 
(intentionally  or  otherwise)  by  the  conduct  of  the  opposite 
party  are  discussed,  as  being  instances  in  which  conceal- 
ment of  the  truth,  with  conducfl  substantially  amounting  to 
misrepresentation,  was  the  efficient  cause  in  invalidating 
the  Contracfl  (6). 

A  Mistaken  belief  (or  Ignorance),  such  as  makes  a  contradt 
{c)  or  disposition  (d)  appear  more  advantageous  to  a  con- 
tra<5ling  or  disposing  party  than  it  really  is,  entitles  him  to 

(i)  It  appears  however  that  even  in  case  of  mistake  of  this  kind  the  party 
benefitted  hy  the  mistake  may  give  rescission  instead  of  rectification  if  he  prefers 
it  («);  and  so  the  insertion  in  a  contract  of  a  clause  not  intended  will  disentitle 
the  party  favoured  by  it  to  specifically  enforce  the  contract  (/). 


(a)  AnUf  p.  94. 

(6)  See  especially  Denny  v.  Hancock, 
Torrance  v.  Bolton ,  ^.,  as  cited  in 
the  next  Chapter,  where  I  treat  of 
Concealment. 

(c)  Jones  V.  CUford,  L.  R.  8  C.  D. 
779;  Cockransy,  IViUie,  L.  R.  1  Ch  58; 


Robinson  y.  Dickenson.  3  Rass.399,  41 S. 

(</)  HUckeock  T.  Oiddings,  4  Pri.  135; 
R^inson  y.  Dickenson.  3  Russ.  413-14. 

(«)  Bloouur  V.  Spittle,  L.  R.  17  £q. 
427. 

(/)  Watson  v.iiariton,  4  D.  G.  K. 
G.  230. 
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treat  it  as  void  and  obtain  Restitution;  for  example, 
Ignorance  of  a  fa(5l  by  force  of  which  all  that  the  party 
coiild  obtain  under  the  Contracfl  is  already  his  (a),  or  of  a 
fa<5l  which  renders  invalid  a  marriage  which  forms  the 
consideration  for  the  disposition  in  question  {by  And  this 
holds,  though  the  party  seeking  rescission  has  some  Colla- 
teral motive  {c) ;  and  though  the  disposition  affe<5led  by  the 
mistake  be  Testamentary  (i),  (at  least  if  the  mistake  appear 
on  the  face  of  it  (d));  and  though  the  disposition  be  a 
Family  Settlement  (^),  (at  least  if  the  opposite  party 
caused  the  mistake  {e);  and  though  the  mistaken  party 
could  have  discovered  the  truth  by  examining  his  own 
Title  Deeds  (/),  (at  least  if  they  be  old  ones  (/));  and 
though  a  Long  period  elapsed  before  discovery  of  the 
mistake  {g) ;  but  only  if  either  the  transadlion  was  Gratui- 
tous (A),  or  the  mistake  was  Common  to  both  parties  (i)  (i), 
or  (when  one  of  them  a<5led  through  an  Agent)  common  to 
that  agent  and  the  other  party  (;),  or  the  mistake  was  caused 
(intentionally  or  otherwise)  by  the  party  who  seeks  to  treat 
the  agreement  as  valid  (k)  (for  it  is  not  sufficient  that  he 
kfuw  of  the  other's  mistake  (/)),  or  the  mistake  consisted  in 

(i)  The  reason  of  this  seems  to  be,  that  the  Contract  or  disposition  is  consi- 
dered eomlUumal  on  the  correctness  of  the  belief  under  which  it  is  made  (mi), 

(«)/<Mif  T.  CUford;  Cockrafie  y.lFt/Kf.  mistake  was  Common  to  both  in  Rob* 

(6)  Rofmuon  v.  Diekemon.  mson   ▼.  Dickenson;   Jonu  y.  CUfcrd; 

(c)  Dctmy  ▼.  Hancock,  L.  R  6  Ch.  1.  HUckcock  ▼.    Giddingf;  E*   B§auchamp 

l^  CamfMl  y.  Frmck,  3  Yes.  821.  y.  Wwn  (see  p.  233);  Cooper  y.  PAi66«, 

The  so  called  mistake  in   TioweU  y.  L.R.  2  H.L.  1 49-,  and  l>aoiMy.  Jforitr, 

Momehett,  6  Madd.  216,  and  in  some  2  Coll.  303. 

similar  cases,  consisted  in  the  omission        (J)  Cochrane  y.  fTtUit,  L.  R.  1  Ch.  58. 
of  something  which  the  Testator  had        {k)  Said  E.  Beamchamp  y.  Wvm,  L.  R. 

intended  to  include,  and  therefore  falls  6  H.  L.  233.    This  was  the  case  in 

imder  a  different  rule.  Bmgham  y.  Bmgkam,  Hoy.  Sup.  to  Vez. 

<•)  Fane  r-  Pane.  L.  R.  20  Eq.  698;  81 ;  Fane  y.  Fane,  L.  R.  20  £q.  698; 

Gordon  y.  Gordon^  3  Swan.  467.  Harvey  y.  Cooker  4  Russ.  34;  7%oifi|>fOfi 

(/)  Said  E,  Beaackamp  y.  Wmn,  L.  R.  y.  Eoituaood,  L.  R.  2  Ap.  231-2;  and 

6  H.  L.  233-4.  the  Court  seems  to  haye  also  considered 

(g)  S.  C.  232.  it  the  case  in  Dunnagey,  White,  1  Swan. 

(Jb)  Campbell  y.  French,  (Testamen-  151;  Gordon  y.  Gordon,  3  Swan.  467. 
tary  disposition),  3  Voz.  321.  {I) Smithy. Hughes,  L.R.  6  Q.  B.597. 

(t)  Said  E.  Beauehamp  y.  Winn,  L.  R.         (m)  Cochrane  y.  WiUie,  L.  R.  1  Ch. 

6  H.  L.  233,  dtmg  seyeral  cases.    The  63, /.  29-30;  see  also  ante,  p.  150  (6). 

86 
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Exceptions. 
Mistake  in  Law 


Mistake  in 

Calonlation. 

Objection 

stipulated 

against. 


Sale  under 
the  Court. 

Death  of  the 

mistaken 

party. 


Part  Perform- 
ance. 


ignorance  by  a  party  of  his  rights,  or  of  a  plain  Rule  of  Law 
by  which  those  rights  were  conferred  {a)  (i);  and  not  if  the 
point  mistaken  be  a  matter  of  Law  {b),  (or  even  the  interpre- 
tation of  a  written  document  (c))j  unless  it  be  a  clear 
simple  point  (i),  or  be  as  to  a  Private  Right  (e)  (especially 
when  depending  on  the  interpretation  of  a  document  (/)), 
or  was  made  by  a  Fiduciary  in  his  own  favour  against  his 
beneficiary  (^)  (ii);  nor  (it  seems)  if  the  mistake  be  on  a 
matter  of  Calculation  (h) ;  nor  if  the  Contra<5l  preclude  the 
party  who  seeks  relief  from  objecfling  on  a  ground  which 
includes  the  point  as  to  which  the  parties  were  mistaken  (i), 
unless  the  fa<5l  (if  known)  would  have  shewn  that  all  which 
that  party  could  obtain  under  the  Contra<5l  was  already  his 
(J),  Nor  does  mistake  now  form  a  ground  for  Opening  the 
Biddings  on  a  Sale  under  the  Court  {k). 

Nor  (it  seems)  does  mistake  afford  a  ground  for  relief 
after  the  death  of  the  mistaken  party,  unless  he  would 
probably  have  sought  the  relief  if  he  had  been  alive  (/) ;  nor 
(of  course)  if  the  circumstances  be  such  that  even  a  mis- 
representation would  not  entitle  the  deceived  party  to  relief 
(m).   A  mistaken  party  seems  to  be  precluded  from  resisting 

(i)  It  must  not  be  inferred  that  these  restrictions  extend  to  mistakes  in  the 
framing  of  legal  documents  (n). 

(ii)  A  Fiduciary  also  who  neglects  to  take  proper  professional  adTioe, 
and  consequently  mistakes  the  legal  rights  of  the  beneficiaries,  is  bound  to 
compensate  those  injured  thereby  (o),  though  he  is  not  entitled  to  reimburse- 
ment (o). 

(a)  Pu$mf  y.  DesbowrU,  3  P.  W.  316.  afterwards  compromised),  3  P.  W.  816. 

(6)    JEaghsfield  ▼.    M,   Londtmdtrry,  (f)  E,  Bsaiekamp  v.  Wmn,  6  H.  L. 

(Purchase  of  Shares)  L.  R.4  CD.  693;  231-2;  Earvey  v.  CooIm,  4  Russ.  34. 

Rogtrs  y.  Ingham  (Payment),  L.  R.  3  C.  (g)  Dames  y.  Morier,  2  ColL  303. 

D.  351;  X^i<cAtiiy.£/aioHM  (Acceptance  (A)  See  Grifitks  y.  /onc#,  L.  R.  15 

of  CJomposition),  L.  R.  2  C.  P.  22 ;  Cwr.  £q.  279. 

fie  y.  GooU  (payment  of  taxes  by  a  Fi-  (i)  Bui  y.  Bamamd,  L.  R.  12  C.  D.  I. 

duciary)  2  Madd.  163.     In  Smith  y.  (j)  Jomm  y.  CUfford,  L.  R.  3  a  D. 

illfrop,  13  PrL  823,  the  mistake  was  779;  Cochrane  y.  WUBe,  L.R.  I  Oh.  58. 

one  of  fact.  (i)  30  &  31  Vic.,  c.  48,  s.  7 ;  Qr^jUha 

(c)  Bmett  y.  Sndih,  L.  R.  14  Eq.  85.  y.  /ohm. 


(cf)  Thompton  y.  Baitwood,  L.  R.  2 
Ap.  23 1-2 ;  Pveeg  y.  Degbomrie,  3  P.  W. 
316;  LanMbNOR  y.  Lamadwan.  Mos.  364; 
said  Naglor  y.  IfmcJb.  1  S.  &  St.  564. 

(«)  Cooper  y.  FhMa,  (Executory 
Agreement),  L.  R.  2  H.  L.  149;  Puaeg 
y.  Deaboiwrk,  (Release),  (the  case  was 


(0  Said  ChofmondBley  y.  C/inf  on,  1  BIL 
101-2. 

(m)  This  follows  a  fortiori,  Aa  to 
such  cases  see  next  Chapter. 

(«)  Harris  y.  P^pperell,  L.  R.  5  Eq.  1. 

(0)  BiiBardY.  Fuljord,  L.  R.  4  C.  D. 
389. 
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(on  the  ground  of  the  mistake)  an  Acflion  for  damages  (for 
breach  of  the  Contracfl  induced  by  the  mistake)  by  the 
fa<5l  that  he  has  accepted  a  Part  Performance  of  it  (a)..  And 
a  purchaser  is  precluded  by  Conveyance  from  resisting  on 
on  the  ground  of  mistake  as  to  the  title  (i)  &c.,  an  a<5lion 
for  Specific  Performance  (b),  at  least  if  the  purchase  money 
has  been  paid,  (though  only  by  a  cheque  afterwards  stopped 
(c),  or  by  payment  into  Court  before  appropriation  (i)).  And 
the  inability  to  restore  what  be  acquired  under  the  mistake, 
(as,  by  reason  of  his  having  sold  it,)  precludes  him  even 
from  restitution  (^),  at  least  if  the  sale  was  subsequent  to 
the  discovery  of  the  mistake  (tf),  unless  the  Crown  be  the 
mistaken  party  (/),  or  the  parts  which  cannot  be  restored 
are  trivial  (g\  or  (it  seems)  are  capable  of  being  compen- 
sated for  by  money  (g). 

Yet  when  parties  who  intended  to  intermarry,  (but  who 
were  ignorant  of  a  fa(5l  which  rendered  a  consent  necessary 
to  the  marriage),  made  a  settlement  in  consideration  of  the 
marriage,  and  married  without  the  consent,  the  Settlement 
was  held  to  be  invalidated  by  the  mistake,  although  cohab- 
itation had  taken  place,  and  although  the  settlement  con- 
ferred interests  on  such  children  as  might  be  born  (h). 
However,  in  that  case  both  the  parties  agreed  to  rescind 
the  settlement,  and  no  children  had  then  been  born  (so 
that  no  third  person  interested  under  the  settlement  had 
come  into  being,  though  the  parties  afterwards  solemnized 

(i)  A  miBtake  on  a  qnei^tion  of  Private  Right  stands  on  the  same  ground  as 
one  of  Fact  (•)•  It  has  been  held  (c)  that  aoonveyance  which  purports  to  give 
the  Purchaser  all  that  he  expected  to  obtain  may  be  rectiiied  at  the  Vendor's 
suit,  and  that  the  purchaser  is  as  fully  precluded  by  accepting  it  as  by  accept- 
ing  a  conveyance  giving  him  merely  what  was  comprised  in  the  contract. 

(a)  See  discussion  in  Freeman  v.  /e/-  ance  of  a  Fraud. 
frief,  L.  R.  4  Ex.  189.  (/)  Said  Cmnmmgr,  ForresUr,  2  J. 

(6)  AtUn  V.  likhardson,  41  L.  T.  N.  &  W.  348. 
S.  615 ;  Thomat  v.  Powell,  2  Cox.  394.  (g)  Said  in  effect  Beauchamp  v.  JFmm, 

(c)  ALen  v.  Rkhardson,  L.  R.  6  H.  L.  232  med. 

(d)  Thomoi  v.  PowelL  (h)  liobineom  y.  Dickenson,  3  Ross.  413. 
(«)  SkUbeck  V.  HiUoH,  L.  R  2  Eq.  587,        (t)  Ante,  p.  282  (c). 

where  the  mistake  consisted  in  ignor- 
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Legal  estate. 


Miitt,aVfl  pre- 
sents an 
implioation 
of  intention. 


Mistake  does 
not  entitle  the 
party  to  re- 
model Uie 
Contract 


a  valid  marriage  and  issue  were  bom).  And  compensation 
has  been  granted  for  a  mistake  discovered  after  restitution 
had  become  impossible  (a). 

But  of  course  the  mistake  does  not  re-transfer  the  Legal 
estate  without  re-conveyance  (b). 

Again,  a  mistaken  supposition  by  a  Tenant-in-tail  who 
has  satisfied  a  Charge  that  he  is  the  Owner  in  fee  will 
prevent  the  implication  of  an  intention  to  perpetually 
extinguish  the  charge  {c). 

Of  course  a  party  induced  by  mistake  to  contracfl  cannot 
(without  the  consent  of  the  other  party)  substitute  for  the 
adlual  contra(5l  such  a  contra(5l  as  he  would  have  made  but 
for  the  mistake.  For  example,  a  vendor,  selling  under  the 
belief  that  the  extent  (d)  of  the  subje(5l,  or  the  duration  (d) 
of  his  interest  in  it,  is  greater  than  it  really  is,  is  not 
entitled  to  recover  back  the  excess,  nor  {e)  to  enforce  the 
contradl  as  it  would  have  stood  supposing  the  excess  had 
been  omitted  (i).  He  can  at  most  require  that  specific 
enforcement  by  the  purchaser  shall  be  conditional  on  his 
allowing  a  compensation  for  the  excess  (/)• 


(a)  DatTM  y  Gorgei,  2  S.  &  St.  454.  Swan.  186. 

(6)  Boughitm  y.  SandUamdi,  3  Tanot.  (d)  OkUl  y.  WhUtaktr,  2  Ph.  330. 

376.  («)  Said  OhU  y.  Whktaktr. 

(c)  E.  BmMighamshin  y.  Eobari,  3  (/)  See  Chapter  XXXVIU. 


(  285  ) 


CHAPTER  XXXV. 

MISREPRESENTATION   AND    CONCEALMENT  AS   AFFECTING   THE 

VALIDITY  OF   CONTRACTS,   &C. 


Misrepresentation  entitles  the  Representee  to  relief  in  Representatce 

several  different  ways,  and  I  will  discuss  these  separately,  ^^^^  y^^^^  ^,f 

but  I  must  premise  that  each  would  probably  be  held  in  all  relief  under 

cases  (except  where  I  state  the  contrary)  to  entitle  him  to  circumstance* 
relief  of  one  kind   under  the   same  circumstances  under 
which  it  will  entitle  him  to  Relief  of  another  {a). 

When   a   Representation  amounts   to  a   Contracfl   it  is  Reprcsentatee 

binding  under  the  same  circumstances  as  other  contracfls  Si^a^es  ^ 

(b).     In  other  cases  it  is  subjetfl  to  its  own  peculiar  rules  Specific  reali- 

which  have  been  already  {c)  alluded  to  and  must  now  be  Beneficial 

more  carefully  considered.     A  Representation  is,  in  effe(^,  estate,  as  a 

•*  ^  '  ^       »    promisee 

a  contradl  that  the  fa(5ls  are  as  represented,  and  conse-  would  be. 
quently  the  representee  is  entitled  to  Damages  (d)  and 
Specific  Performance  (e)  (or  realization),  and  (of  course)  to 
the  beneficial  interest  (/),  in  the  same  cases  in  which  a 
promisee  would  be.  And  this  holds  whether  the  represen- 
tation be  expressed  {g)  or  implied  (/i);  and  though  it  be 
made  to  the  Public  generally  and  not  particularly  to  the 

(a)    See  accordingly  the  dicta    in  («)  Nenlk  y.  WHkmsom,  1  B.  C.  C. 

SmaliT,  Attwood,  6  C.&  F.  232,  and  in  543;  New  Bnauwick  Co.  y.  Conyheart, 

Fmlkr  y.  Wilmm,  3  Q.  B.  58.  9  H  L.  711;  re  LimV«  Trmst*,  L.  R.  4 

(6)  MmuoH  y.  ThacUr,  L.  R.  7  C.  D.  Ch.  591 ;  Sharp  y.  Foy,  L.  R.  4  Ch.  35; 

620.  Freeman  y.  Cook^,  2  Ex.  654 ;  qualifying 

(c)  See  Chap.  XI.  Pkard  y.  Seara,  6  A.  &  £.  469;  and 

(d)  Maekajf  y.  Commercud  Bank,  L.  R.  dicta  in  Jorden  y.  Money,  5  H.  L.  213- 
5  P.  C.  394;  Gerhard  y.  Bates  (2nd  15;  and  in  Mamuell  y.  WhUe,  5  H.  L. 
Count).  2  E.  &  B.  476;  Foiter  y.  Char-  1055;  and  in  CiiiMena*  Bank  y.  Fint 
lea,  9  B'lng.  396,  7  Blng  105;  Fulier  y.  Notional,  L.  R.  6  H.  L.  352. 

Wilson,  2   G.  &    D.  460;    Wright  y.  (f)  Cases  in  preceding  Note;  and 

Crookes,    1  Sc.    N.  R.  685;   PasUy  y.  Ante,  Cha,^.  X. 

Freeman,  3  T.R.  51 ;  Manson-v,  Thacker,  (g)  See  the  Cases  cited  in  this  ohap- 

L.  R  7  C.  D.  620  ;  Legge  y.  Croker,  (as  ter  on  Representation. 

regards  the  inquiry  y.  d)  I  Ba.  &  B.  5 1 3 ;  ( Jb)  See  the  Cases  cited  in  this  chap- 

^oens  y.  Beyworth,  10  M.  &  W.  147.  ter  on  Concealment 
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individual  deceived  by  it  (a);  and  though  there  was  no 
malicious  intention  {b);  and  though  the  representor  believed 
the  representation  to  be  true  (c)  (if  he  had  the  means  of 
ascertaining  the  truth  (d));  and  though  it  was  true  literally 
(e);  and  though  the  obje<5l  of  the  representation  was  to 
induce  the  representee  to  enter  into  a  Written  contracfl 
(which  he  accordingly  did)  whereas  the  representation 
itself  was  Oral  (/);  and  though  no  Benefit  to  the  repre- 
sentor accrue  from  the  transacftion  (g);  and  though  the 
representation  was  made  by  an  Agent  without  any  conni- 
vance by  the  principal,  (because  the  authorization  of  an 
agent  implies  an  undertaking  that  he*shall  adl  vnthout 
fraud  {h) ),  and  this  whether  the  Agent  believed  the  repre- 
sentation (0  or  not  (j),  at  least  if  the  pricipal  derived  from 
the  transacflion  a  benefit  exceeding  the  damages  sought 
against  him  {k).  But  trustees  do  not  seem  to  fall  under 
the  same  rule  as  agents.  At  least  the  opposite  party,  when 
specifically  enforcing  the  contracft  against  trustees,  is  not 
entitled  to  be  compensated  out  of  the  trust  fund  for  the 
misrepresentation  (/).  However,  the  Agent  (m)  and  Trustee 
(n)  alike  are  liable  personally  to  pay  damages;  although  an 
intermediate  Agent  is  not  (o). 

The  doubts  which  exist  resped^ing  the  binding  force  of  a 
Representation  of  Intention  do  not  extend  to  a  Represen- 


(a)  Gerhard  v.  Bales.  foot  v.  Fowke,  6  M.  &  W.  358;  but  ^W- 

(b)  FoMttr  V.  Charles,  ler  v.  WiUon  was  reversed  on  another 

(c)  Rtese  River  Big.  Co.,  L.  R.  4  H.  point,  3  Q.  B.  78. 

L.  67,  79-80,  as  qualified  by  the  dicta         (J)  Mackay  v.  Commereuii  Bmnk,  L. 

in  Smaily.  Altwood,  6  C.  &  F.  232,395,  R.  5  P.  C.  393;  qualified  by  WeMtern 

444.  Bank  v.  Addie,  L.  R.  1  So.  145,  as  ex- 

(<0  As  in  Reese  River  Mg.  Co,     That  plained  in  L.  R.  5  P.  C.  413;  said  Wekr 

this  is  essential  appears  from  Legge  y.  y.  Bell, 
Croker,  as  regards  the  issue  q.  d,  (ib)  As  in  Ftitter  y.  WiUom;  Madu^ 

(«)  Moens  v.  Heyworth,  10  M.  &  W.  y.  Commercial  Bank, 
158-9.  (/)  White  y.  Cuddom,  8  C.  &  F.  766. 

(f)  Wright  y.  Crookes.  (m)  See   Morthek  y.  Butter,   10  Vei. 

(g)  Pastey  y.  Freeman.  304.  312,  approved  2  Dow.  518. 

(A)  Said  Weir  y.  Bell,  L.  R.  3  Ex.         (n)  Said  CuUen  y,  Thompson  tTrmgleta, 

D.  245.  4  Macq.  424 ;  qualified  by  Weii  y.  BdL 
(i)  FuU^  v.  Wilson,  over-ruling  Corn-         (o)  rdr  v.  Bell, 
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tation  of  Facfl  {a) ;  but  such  a  representation  is  only  binding 
if  either  it  be  false  to  the  Knowledge  {b)  or  Belief  (c)  of  the 
representor  (gross  Negligence  being  insufficient  (r)),  or  the 
representor  had  the  means  of  ascertaining  the  truth  (i),  or 
the  a<5ls  done  in  reliance  on  it  were  adls  which  if  it  had  been 
true  the  representee  would  have  been  legally  bound  to  do 
(e);  and  only  if  acfls  in  reliance  on  the  representation  have 
been  done  either  by  the  representee  (/),  or  by  some  person 
whom  the  representor  meant  to  a(5l  upon  it  (^),  or  (in  case 
of  a  representation  addressed  to  the  Public  generally)  by 
any  person  (h);  and  only  (in  case  of  a  representation  made 
to  the  Public  generally  or  made  to  one  person  but  acfled  on 
by  another)  if  the  Damage  sued  for  be  the  Immediate 
Consequence  of  the  representation  (i). 

And  a  misrepresentation  of  a  matter  of  Law  is  (j)  not    Exception*, 
binding,  except  I  suppose  in  those  cases  in  which  a  mistake   ^fj]^  matter 
in  law  is  sufficient  to  invalidate  a  Contracfl  (k).     And  even    (As  to  a  Mar- 
fraud  does  not  entitle  to  relief  against  Separate'estate  of  a  oman;. 
Married  Woman  which  she  is  Restrained  from  anticipating 

(0. 

A  Representee  from  whom  property  has  been  obtained   Representee, 

for  a  less  sum  than  it  could  have  been  obtained  for  if  he  '"^'^^^^  ^7 

nusrepresenta- 

had  known  the  truth  has  been  held  to  be  entitled  to  the   tion  to  contract, 
sum  for  which,  if  he  had  known  the  truth,  he  would  pre-   the  oonside^ 

sumably  have  parted  with  it,  if  he  prefer  this  to  Specific   f'*^'*  ^^^  yrhidh 
^       .       .        ,    .  he  would,  if 

Restitution  (m).  aware  of  truth, 

have  contract- 
ed. 
(a)  House  of  Lords*  Cases  cited  p.    said  Barry  y.  CrotHuy,  2  J.  &  H.  21, 

285  (f).  qnaURed  by  PoUtiU  y.  WaiUr,  3  B.  & 

(6)  AfanJOM  y.  Thaekmr,  L.  R.  7  C.  D.  A.  1 14. 

620;  CollmM  y.  Evam,  5  Q.  B.  805;  Pas-  (k)  Gerhard  y.  Baiet,  2  E.  &  B.  476. 

fay  y.  Prtemam,  3  T.  R.  51 ;  sud  Tayhr  (i)  Colluuon  y.  Cave,  6  H.  &  M.  131 ; 

y.  AtksUm,  11  M.  &  W.  401 ;  Behn  y.  and  cases  cited  aboye  in  n.  (jf). 

Kembie,  7  G.  B.  N.  S.  260.  O)  Beattie  y.  Ebmy,  (Specific  En- 

(c)  Taylor  y.  Ashton.  forcement),  L.  R.  7  Ch.  777;  BagUs/Uld 

(if)  As  in  Reese  RwerMg.Co,    That  v.  Bi»  Londonderry ,  (Specific  Enforce- 

tbis  is  necessary  appears  from  Legge  y.  ment  and  Damages),  L.  R.  4  C.  D.  693. 

CrokeTf  (as  regards  the  inquiry  q.  d,)  (k)  See  Anie,  p.  282. 

(e)  Humphrsy  y.  Pratt,  5  Bli.  N.  S.  1 54.  (0  Stanley  y.  SianUy,  L.  R.  7  C.  D. 

(/)  Said  Aitmood  y.  Small,  6  C.  &  F.  589. 

444;  Barry  y.  Croduy,  2  J.  &  H.  21.  (m)  fi.  Abmgion  y.  Butler,  I  Yez.  J. 

(9)  Behm  v.Kemble,  7  C.  B. N.  S. 260;  206. 
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Representeo, 
induced  by 
misrepresen- 
tation to 
contract,  is 
exonerated : — 
From  liability 
to  Damages 
f.)r  breach  of 
the  Contract. 


From  liability 
to  Perform  it. 


A  Representee  induced  by  the  representation  .to  enter 
into  a  Contra(5l  is  exonerated  from  paying  Damages  for 
breach  thereof  (a) ;  but  only  if  the  representation  was  Ma- 
terial (even  when  knowingly  untrue  (b) ) ;  and  not  (it  seems) 
if  it  was  made  by  an  Agent  who  believed  it  to  be  true  {c), 
unless  authorized  by  a  principal  who  knew  it  to  be  untrue 
(d) ;  and  not  after  the  representee  has  accepted  Part  Per- 
formance (e),  unless  he  obtains  restitution  (/),  which  how- 
ever he  can  now  do  by  counterclaim. 

And  he  is  also  exonerated  from  Specific  Performance  (g) 
of  any  p^rt  (h)  of  the  contradl,  even  though  the  representor 
was  ignorant  of  the  truth  (t) ;  or,  (he  being  aware  of  it,)  the 
representation  was  immaterial  (j) ;  and  though  the  matter 
misrepresented  was  an  objedl  of  sense  (7);  and  though  the 
representation  was  true  literally  {h) ;  and  though  it  was  made 
some  time  before  the  Contradt  was  entered  into  (/);  and 
though  the  point  misrepresented  was  one  admitting  of  pecu- 
niary compensation,  as  when  the  Income  (m)  or  Value  (») 
of  the  subje<51  of  sale,  or  the  value  assigned  to  it  by  compe- 
tent judges  {o)y  was  overstated  (i),  (at  least  if  the  truth  was 
within  the  Knowledge  of  the  representor  and  liot  within 


(i)  This  does  not  seem  to  exonerate  him  from  liability  to  pay  Damages  (0); 
and  does  not  entitle  him,  (after  performance,)  to  Restitution  (p). 


(a)  Fuller  v.  WUaon,  2  G.  &  D.  46a 
(6) Re  Universal Nontarif  Co.  {Forbes' 
Claim),  L.R.  19  Eq.  485. 

(c)  Comfoot  y.  Fowke.  6  M.  &  W.  358, 
afterwards  overruled  by  Fuller  v.  Wil- 
son, 3  Q.  B.  58,  which,  however,  was  an 
action  to  recover  Damages  for  the  mis- 
rfprtftmlalion,  and  was,  besides,  appealed 
and  reversed  on  another  point,  the  Ap« 
peal  Court  being  silent  on  fAu  question. 
In  Udell  V.  Atherton,  7  H.  &  N.  172, 
which  was  also  an  action  to  recover 
Damages  for  the  misrepresentaiion  the 
Court  was  equally  divided. 

(d)  Conceded  Comfoot  v.  Fowke, 

(«)  Cole  V.  Bishop,  E.  B.  &  E.  151; 
and  cases  cited  there,  pp.  150*1. 

(/)  Dimmoctv,  HaUet,  L.  R.  2  Ch,  21. 
(y)  Cfcrmon/v.  r^turyA,  IJ.&  W.112. 


(h)  See  dicta  in  Eeete  Rimr  Mg.  Co. 
L.  R.  4  H.  L.  79,  60. 

(t)  Harris  v.  Kembh,  5  BU.  N.  S.  78a 

O)  Stamion  v.  TaitersmO,  1  S  &  6. 
529.  That  this  does  not  extend  to  mers 
silence  implying  absence  of  a  defect  see 
Bowles  y.  Romtd,  5  Yez.  J.  508  (disap- 
proved I  Ba.  &  B.  249-50);  WkiU  r, 
Bradshaw,  16  Jur.  738. 

(ib)  Dimwu^ck  v.  HaUeiU 

(0  Smith  V.  Kay,  7  H.  L.  750. 

(m)  Breretunv.Cowper,  1  B.  P.  Clll. 

(a)  Watts  y.  Stubbe,  I  Mad.  80;  Bag- 
garth  v.  Wearing,  L.  R.  12  Eq.  SSO; 
Cadman  v.  Bomer,  18  Yes.  10. 

(•)  Sibbald  Y.  HiU,  2  Dow.  262,  866. 

(f>)  See  remarks  in  Cadman  y.  Bor- 
ner,  18  Vez.  11. 

(9)  Sd.  Vigerty.  Pike,  8  C.  &  F.  562. 
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that  of  the  Representee  (a);  and  though  the  Gontracfl 
provided  that  misstatements  should  not  annul  it  but  be 
compensated  for  {b)  (this  being  understood  is  confined  to 
unintentional  misstatements);  and  though  the  Represen- 
tation be  one  of  Intention  only  (c)  and  be  not  such  as  the 
Court  would  enforce  nor  as  would  exonerate  the  representee 
from  paying  damages  for  breach  of  the  contradl  induced  by 
it  (c);  and  though  he  has  Accepted  Benefits  under  the 
contracfl  after  having  access  to  the  means  of  discovering 
the  fraud  though  without  having  adlually  discovered  it  (d) ; 
but  not  if  he  inquired  into  the  matter  for  himself  (e) ;  nor  if 
(in  case  of  a  matter  depending  on  opinion)  he  had  the 
means  of  enquiring  (f) ;  and  not  if  he  has,  with  knowledge 
of  fraud,  required  the  opposite  party  to  proceed  with  the 
Contradl  (g). 

The  representee  is  also  entitled  to  Restitution  of  what-  Representee  ia 
ever  part  of  the  contract  he  may  have  performed  (A),  and  j^^g^^tiwu 
to  Repayment  of  whatever  money  he  may  have  paid  under 
it  (0»  though  the  representor  was  an  Infant  (J) ;  and  though 
(even  when  the  disposition  induced  was  a  Family  Arrange- 
ment (Jt) )  he  was  ignorant  of  the  truth  (/),  and  known  to  the 
representee  to  be  so  (f»),  (if  he  had  the  means  of  ascertain- 
ing it  (»));  and  though  the  misrepresentation  was  only 
made  by  an  Agent,  and  the  principal  was  innocent  (o),  and 

(a)  WaiU  V.  Siubbt,  I  Mad.  80;  Hay-  Fane,  L.  R.  20  Eq.  698;  Cbugh  y.  Lon" 

garth  v.   Wearwg,  L.  R.  12  £q.  320;  don  4*  S.  W,  Ry.  Co.,  L.  R.  7  Ex.  26. 

Cadman  y.  Horner,  18  Yez.  10.  (t)  Swire  v.  Francis,  L.  R.  3  Ap.  U)6. 

(6)  Stewart  y.  AltuUm^  I  Mer.  26.  0')  Lemprierey,  Lange, 

(c)  Lamare  y.  Dison,  L.  R.  6  H.  L.  {k)  Fane  y.  Fane. 

428;  TraU  y.  Baring,  4  Giff.  48S;  Beau-  (/)  Hart  y.  Swaine;  Reeee  River  Mg, 

MOfil  y.  Dvkes,  1  Joe.  422.  Co.^  L.  R.  4  H.  L.  79-80;  Fane  y.  Fane, 

(J)  HarrisY.Kemble,  SBIL  N.  S.730.  (m)  Rawtme  y.  Wiekham,  3  D.  G.  J. 

(e)  Clarke  y.  Macintosh,  4  Giff.  134.  304. 

(f)  Smith  y.  Watts,  4  Drew.  338  («)  Mansan  y.  Thacker,  L.  R.  7  C.  D. 

(g)  MacbrydsY,  Weeks  22  Bea.  533.  620;  Legge  v.  Croker,  1  Ba.  &  B.  513; 
Ih)  Lempriere  y.  Lange,  L.  R.  12  C.  Jttwood  y.  Smalt,  6  C.  &  F.  444.  com- 

D.  675;  Barry  v.  Croskey,  1  J.  &  H.  I ;  pared  with  Hart  v.  Swaine,  and  with 

Reese  River  Mg.  Co.,  L.  R.  4  H.  L.  64;  Reese  Hioer  Mg.  Co, 

Legge  y.  Croker,  I  Ba.  8c  B.  506;  Hart  (o)  Swire  y.  Francis;  New  Bmnswick 

V.  Swaine,  L.  R.  7  C.  D.  42;  Scholejuld  ^,  Co.  y.  Conybeare,  9  H.  L.  711. 
▼.  Templar,  4  D.  G.  J.  429;    Fane  v. 

37 
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the  agent  misappropriated  the  advantages  derived  under  it 
^  so  that  the  principal  obtained  no  benefit  (a),  (if  it  was 
within  the  scope  of  the  agency  (b) ) ;  and  though  the  matter 
misrepresented  admitted  of  pecuniary  compensation,  (as, 
when  the  Income  of  the  subjedt  (r),  or  the  amoimt  of 
Incumbrances  charged  upon  it  (d),  was  misstated);  and 
though  the  representee  has  some  Collateral  jobje<5l  in  seek- 
ing for  rescission  (e);  and  though  the  Contra<5l  provided 
that  specified  deeds  should  be  accepted  as  Conclusive 
Evidence  on  the  jx)int  misrepresented,  (namely,  Acreage 
(e));  and  though,  (in  a  case  in  which  Two  persons  are 
liable,)  the  representee  has  recovered  damages  against  one 
of  them,  the  other  being  dead  (^),  (in  which  case,  however, 
any  net  sum  recovered  must  be  allowed  in  account  (e) ;  and 
though  an  implied  Representation  of  Intention  to  perform 
the  Contrad^,  when  no  such  intention  really  existed,  be  the 
only  misrepresentation  in  question  (/) ;  and  though  a  Long 
period  has  elapsed  during  which  the  representee  had  the 
means  of  ascertaining  the  truth  {g),  if  he  did  not  ascertain 
it  (g).  And  restitution  is  granted  even  after  an  unsuccessful 
Adlion  for  that  purpose,  if  fresh  Evidence  has  been  obtained 
(h) ;  and  even  against  a  Third  Person  who  has  acquired  an 
interest  under  the  representor  («),  unless  he  acquired  it  for 
Valuable  Consideration  («),  in  ignorance  of  the  fraud  («). 
But  Restitution  is  only  granted  if  the  Representation  was 
Material  (J) ;  and  not  if  it  was  obviously  merely  conjedlural 
{k) ;  nor  if  the  representee  was  aware  of  the  truth  (/) ;  or 

(a)  Swire  v.  Franeit.  short  period,  Abtraman  Iromworkt  Co. 

(6)  BumM  y.  Pennell,  2  H.  L.  497.  ▼.  Wickens. 

(c)  Dicta  in  Moent  v.  H§yworth,  10         (A)  Cotter  v.  E.  Barrymore,  3  B.  P. 

M.  &  W.  166.  C.  203. 

(if)  Rawing  v.  Wickham,  3  D.  G.  J.         (t)  Schol^d  y.  Templar,  4  D.  6.  J. 

304.  429. 

(e)  Aberaman    Iron    Worke    Co.   y.         (J)  Jennwgs  y.Broughtonf  5  D.Q.M* 
Wkkene,  L  R.  4  Ch.  101.  G.  130,  qualified  by  Smith  y.  JTay,  7  H. 

(f)  Cbngh  y.  London  ^  N,  W.  Ry*  L.  750. 

Co.,  L.  R.  7  Ex.  26.  (*)  J^nningt  y.  Broughion,  5  D.  G.  M. 

(o)  Raio&M  y.  Wickkam-  and,  as  to  a     G.  136,  /.  26  28. 

(0  S.  C,  p.  131. 
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used  means  by  which  he  might  have  become  so  (a) ;  nor  if 
the  representor  believed  the  representation  on  reasonable 
grounds  (i),  unless  he  had  the  means  of  ascertaining  the 
truth  (c) ;  (though  in  these  three  last  cases  it  does  not  seem 
clear  that  the  representee  would  be  exonerated  from  paying 
Damage  for  breach  of  the  Contracfl  induced  by  the  misrepre- 
sentation  (d));    nor  after  the   Representor    has  become 
unable  to  restore  what  he  had  acquired  under  it  (e)  nor 
after  rights  in  what  he  had  derived  under  the   Contracfl 
have  been  acquired  by  Innocent  Persons  (/)  for  Valuable 
Consideration   (g),  unless  the  representee  claimed  resti- 
tution  before  they  were   so  acquired  (h);   nor  after  the 
representee  has  long  Acfted  on  the  fraudulent  contrad^  (i) 
with  Knowledge  of  the  fraud  (J) ;  or  has  Attempted,  with 
such  Knowledge,  to  exercise  rights  which  he  is  only  entitled 
to  exercise  if  the  transacflion   be   valid   (k).      But  these 
circumstances  do  not  preclude  the  Crown  from  obtaining 
restitution  (/)  on  this,   (or,  probably,   on  any   allowable,) 
ground.     Of  course  the  exercise  of  the  right  to  restitution 
does  not  revest  Ahe  Legal  Estate  without  Reconveyance  (m). 

Concealment  of  a  facfl  is  equivalent  to  a  representation    Concealment  is 
that  it  does  not  exist,  alike  for  the  purpose  of  entitling  the   mount  to  mis- 
party  from  whom  it  is  concealed  to  recover  Damages  for   representation, 
fraud  (»),  to  resist  an  adlion  for  Damages  for  breach  of  a 
contradl  induced  by  it  ((?),  or  for  Specific  Performance  of 


ii 


fo)  AUtoood  V.  Small.  6  C.  &  F.  232.  (A)  Retse  Rioer  Ug,  Co,  y.  Smith,  L. 

[h)  Jennings  v.  Jiroughton,  5  D.  6.  M.  R.  4  H.  L.  64. 

G.  132-3.  (t)  Seltey  v.  Rhoades,  1  Bli.  N.  S.  1; 

(O  Ante,  p.  14,  n.  (g).  Vigera  v.  Pike,  8  C.  &  F.  652. 

((f)  Jennings  v.  Broughtou,  5  D.  G.  M.  (j)  This  is  essential,  Brown  y.  Me, 

G.  132-3.  Clmlock,  L.  R.  6  H.  L.  456;  Bonen  y. 

(e)  Urquharl  y.  Maqpherson,  L.  R.  3  Evans,  2  H.  L.  237 ;  and  see  Colger  y. 
Ap.  83d.  qualified  by  the  dicta  in  Alt-  Fmeh,  5  II.  L.  905. 

ufoodv.  Small,  You.  407,  which  howeyer  (ib)  Exp.  Briggs,  L.  R.  1  Eq.  483. 

was  appealed,  and  was,   on   another  (/)  Said  Cauniirai^  y.  Pifrrester,  2J,Sc 

point,  reversed.  W.  342. 

(f)  Oakes  y.  Turquand,  L.  R.  2  H.  L.  (m)  Ferei  y.  BiU,  15  C.  B.  207. 
325 ;  Sheffield  Skhel  Co.  y.  Unwin,  L.  R.  (n)  Clarke  y.  Uoskma,  37  L.J.  Ch. 561. 
2  Q.  B.  D.  223.  (o)  Gardiner  y.  TaU,  Ir.  R.  10  C.  L. 

ig)  This  is  essential.   SckolefieU  y.  460. 
Templar,  4  D.  G.  J.  429. 


292  MISRBPRBSBNTATION  AND  CONCBALMBNT,  &C. 

such  a  Contradt  (a),  and  to  obtain  Restitution  (5),  or  to  Set 
aside  a  disposition  induced  by  it  {c).  But  this  only  holds  if 
either  the  conceahnent  be  Ad^ive(i);  or  be  accompanied  by 
a  Rental  (e)^  a  Plan  (/)  or  a  Stipulatioi^  {g)j  implying 
(intentionally  or  otherwise)  that  the  fad^  concealed  does 
not  exist,  (in  which  latter  case  however  it  does  not  hold  if 
the  party  who  concealed  the  truth  is  able  and  willing,  by  an 
appropriate  stipulation,  to  put  the  other  in  the  same  posi- 
tion as  if  the  fadt  had  been  as  he  supposed  (h));  or  the 
representor  be  a  Fiduciary  and  the  representee  his  benefi- 
ciary (t)  (or  perhaps  a  Life  tenant  and  the  representee  a 
party  interested  under  the  settlement  (J)) ;  or,  (on  a  sale,) 
a  defedl  in  the  Title  be  the  matter  concealed  (A),  and  the 
Conditions  of  Sale  imply  that  it  does  not  exist,  and  preclude 
the  purchaser  from  enquiries  by  which  he  might  discover  it 
(/);  or  that  which  is  concealed  be  a  Wrong  which  the 
party  who  conceals  it  had  done  to  the  other  (m) ;  or  be  an 
alteration  of  the  circumstances  from  what  he  had  previously, 
(perhaps  truthfully,)  represented  («) ;  or,  (in  the  case  of  a 
Gratuitous  disposition,)  the  disponee  be  the  party  guilty 
of  concealment,  and  the  subjecfl  of  the  concealment  be 
Information  which  he,  (but  not  the  latter),  possesses 
aflfedling  the  value  of  the  property  (o) ;  or  if  the  conceal- 

(a)  PhUHps  V.  Homfray^  L.  R.  6  Ch.  and  the  cases  cited  in  the  preceding 

770;  Hameti  v.  Baker,  L.  R.  20  Eq.  50;  Note.                         , 

Boyd  y.  Dickson,   Ir.  R.  10   Eq.  239;  (d)  Meade  y.  WM, 

Edwardt  v.  Wickwar,  L.  R.  I  Eq.  68;  (e)  DeHny  v.  Hancock. 

Denny  v.  Hancock,  L.  R.  6  Ch.  1 ;  Har-  (f)  Harvey  v.  Cooke, 

vey  V.  Cooke,  4  Russ.  34;  Drytdah  y.  (g)  Torrance  y.  Bolton;  Drysdak  y. 

Mace,  5  D.  6.  M.  G.  103;  Baekcombe  y.  Mace;  Baskcombe  y.  BeckwUh;  Higym- 

y.  Bechaiik.  L.  R.  8  Eq.  100;  Higguuon  eon  y.  Clowes. 

y.  Cfowea,  15  Yez.  516;  and  (in  effect)  (A)  Baekcombe  y.  BeckwUh. 

re  Bamueler,  (Broad  y.  MunUm),  L.  R.  (i)  Tait  y.  WitHamson. 

12  C  D.  181.  (j)  See  the  remark  in  Dicooiuoii  y. 

(6)  Meade  y.  Webb,  1  B.  P.  C.  314;  Talboi,  L.  R.  6  Ch.  38  L  2-5. 

Take  y.   WUHnmeon,  L.  R.  2  Ch.  65;  (*)  Re  Banmster;  Harnett  y.  Bofar; 

Taylor  y.  Baring,  4  Giff.  485;  Orooes y.  Boyd  y.  Dickaon;  Gardiner  y.  Tole;  Ed- 

Perkine,  6  Sim.  576;  Torrance  y.  Bo/-  wards  y.  Wickwar. 

ton,  L.  R.  8  Ch.  1 18;  Ewen  y.  Banner-  (l)  JPIuU^  y.  Horn/ray,  L.  R.  6  Ch. 

man,  2  Dow.  &  C.  74;  in  effect  Me.  770. 

Cartky  y.  Decais,  2  R.  &  M.  614.  (m)  TraUl  y.  Baring. 

(c)  Wilkinson  y.  Jovghin,  L.  R.  2  Eq.  («)  Me.  Cartky  y.  Deems;  Groom  y. 

3 19,  (a  case  of  inyalidating  a  Bequest) ;  Perkins. 
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mcfnt  be  accompanied  by  conducfl  which  would  only  be 
proper  in  case  the  concealed  fadl  did  not  exist  (a) ;  or  if  the 
thing  concealed  be  a  right  or  interest,  and  that  which  is 
obtained  by  the  concealment  be  a  Release  so  framed  as  to 
include  that  right  or  interest  (6).     But  mere  silence  does 
not,  except  in  these  cases,  and,  perhaps,  in  a  few  other 
exceptional  ones,  aflford  any  ground  for  relief,  (whether  in 
Damages  for  the  fraud  (r),   or  in  the   exoneration   from 
Damages  for  breach  of  a  contracft  induced  by  it  (i),  or  from 
Specific  Performance  thereof  (^),  or  by  restitution  (/),  or 
otherwise) ;  even  when  it  was  observed  by  a  Vendor  with 
reference  to  the  quality  of  the  goods  he  was  selling  (/), 
and  with  Knowledge  of  the  Purchaser's  misapprehension 
(/),  unless  (perhaps)  the  latter's  belief  on  the  point  was  what 
led  him  to  enter  into  the  contracfl  (g) ;  nor  even  when  it  was 
a  violation  of  a  Public  duty  (A),  at  least  if  the  party  stated 
that  he  did  not  mean  to  Warrant  anything  (A).     And  even 
when  concealment  would  otherwise  be  considered  fraudu- 
lent it  seems  that  it  will  not  be  considered  so  when  the 
person  guilty  of  it  is  merely  an  Agent  («),  at  least  if  Resti- 
tution be  the  relief  sought  (i). 

(a)  WUkmmm  ▼.  Joughm;   Clarh  y.  (d)  Smiih  y.  Buglmt,  L.  R.  6  Q.  R 

HaMiu;  and  said  in  effect  as  to  resti-  597. 

tntion  in  WhiitaUr  re  Skaekkton,  L.  R.  (e)  Bowtu  y.  Stewart,  1  S.&  L.  209; 

10  Ch.  446.  WiUt  y.  Gibton,  1  H.  L.  605. 

(6)  Bwoen  y.  Batmerman,  (f)  Smith  v,  Hugkti;  Keats  y.  Cadogam, 

(O  AdawMon  y.  Eviit,  2  R.  &  M.  66;  {$)  Hinted  in  KeaU  y.  Cadogan, 

Ward y.  Hobba,  L.  R.  3  Q.  B.  D.  150;  (A)  Wordy.  Hobbe. 

KeaU  y.  Cadogan,  10  C  B.  591.  (0  Said  WiUk  y.Qibmm,  1  H.  L  605. 
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CHAPTER  XXXVI. 

CONDITIONS  PRECEDENT,   AND  ESSENTIAL  TERMS,   IN  CONTRACTS. 


Introductory 
remarks. 


Rule  that 
breach  of  a 
stipulation 
exonerates  the 
opposite  party. 


Two  problems  form  the  chief  subje<5l  of  the  present 
chapter, — the  question  whether  a  stipulation  is  such  that 
breach  of  some  part  of  it  will  exonerate  the  opposite  party, 
and  the  question  what  part  is  thus  "essential."  Of  these 
questions  the  former  generally  arises  in  conne<5Uon  with 
Merchant  Shipping  and  therefore  will  not  be  fully  discussed 
here,  and,  while  I  will  try  to  give  the  best  statement  of  it 
which  the  cases  bearing  at  all  on  Conveyancing  admit,  I 
must  warn  the  reader  that  there  is  scarcely  any  branch  of 
the  law  in  which  the  older  decisions  are,  at  the  present 
day,  so  little  reliable  as  in  this.  The  latter  question,  (which 
more  frequently  comes  before  the  Conveyancer,)  is  not  open 
to  this  observation. 

The  breach  of  a  Contracfl  {a)  or  binding  Representation 
{b)  (i)  by  one  of  the  parties,  exonerates  the  other  from 
liability  to  perform  {c),  or  pay  damages  for  not  performing 
(i),  the  stipulations  of  which  it  formed  a  consideration  or 
inducement,  and  entitles  him  to  restitution  (e)  of  anything 
given  in  performance  of  it ;  and  this,  though  he  may  have 
some  collateral  objecft  in  taking  advantage  of  the  rule  (/); 
and  though,  (in  case  of  a  Representation,)  it  was  innocently 
made  (g)  and  (as  regards  restitution)  the  truth  was  not  dis- 
covered until  the  contracfl  had  been  performed  (g)  (unless  it 

(i)  A  misleading  stipulation  in  Conditions  of  Sale  seems  to  be  considered,  at 
the  Vendor's  option,  either  a  warranty  or  a  fraud  (A ). 

(a)  As  in  the  cases  below  marked  C.  («)  As  in  the  cases  below  marked  Res. 

(6)  As  in  the  cases  below  marked  R.  (f)  Denny  y.  Hancock,  (R.  P.)  L.  B. 

(those  in  which  the  representation  was  6  Ch.  1. 

definitive  and  part  of  a  contract  being  (g)  Ewrt  v.  Swauu,  (R.  Res.  D.)  L. 

marked—if  express  R.c.,— if  implied  R.  7  C.  D.  42. 

Ric.)  (A)  Leyland  v.  Illingworth,  L.  J.  29 

(c)  As  in  the  cases  below  marked  P.  Ch.  611. 

(d)  As  in  the  cases  below  marked  D. 
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was  merely  implied  (a)),  and  though,  (when  the  breath  con- 
sists in  inability  to  make  good  a  misstatement,)  he  knew  cir- 
cumstances suggestive  of  the  truth  (b).  And  this  docflrine  is  (In  distinct 
extended  even  to  cases  in  which  the  stipulation  broken  is 
contained  in  one  Contracfl  and  that  from  which  the  breach 
exonerates  is  in  another,  if  both  were  made  by  the  same 
party,  on  the  same  occasion,  for  the  sale  of  different  lots  in 
the  same  or  adjoining  property  {c).  But  the  rule  only  holds 
when  the  intention  disclosed  by  the  contracft  is  considered 
accordant  with  it  (d).  It  is  generally  so  considered  if  the 
stipulation  broken  was  the  only  consideration  for  the  oppo- 
site party's  engagement  which  was  beneficial  to  him  (^),  or 
was  something  without  such  consideration  could  not  be 
enjoyed  (/),  or  but  for  which  he  would  probably  not  have 
contracfled  (g),  or  was  that  the  party  guilty  of  the  breach 
should  give  security  for  the  performance  of  his  part  of  the 
contract  (A),  (save  that  in  this  case  it  does  not  exonerate 
the  opposite  party  from  a  similar  engagement  on  his  part 
(A),)  or  if  the  loss  accruing  from  the  breach  cannot  he  esti- 
mated (i),  or  if  the  stipulation  broken  was  intended  to 
facilitate  the  performance  of  the  stipulation  from  which  its 
breach  is  held  to  exonerate  («);  or  if  the  engagement  from 
which  the  breach  is  held  to  exonerate  be  an  undertaking 
not  to  enforce  an  existing  right  (J).  And  the  rule  only 
applies  if  the  breach  occurred  in  an  "Essential"  (that 
is  an  important)  point  (A),  unless  that  from  which  the  other 
party  is  exonerated  be  an  agreement  not  to  enforce  an 
existing  right,  in  which  case  every  part  of  the  consideration 

(i)  In  this  case  the  distinction  between  the  breach  of  a  stipulation  and  that 
of  an  essential  part  of  a  stipulation  seems  to  evanese,  and  as  the  cases  on  this 
point  arose  in  specific  performance  suits,  I  have  ranged  them  where  I  treat  of 
the  essential  parts  of  stipulations  further  on  in  this  chapter. 

(a)  Mmuon v.Thacker^  (R.i.c.  D.  M.)  L.  (e)  Below  p.  295. 

R.  7  C.  D.  620.  (/)  Below  p.  296. 

(6)  Cabaliero  v.  ffenty,  (R.Lc.  P.)  L.  R.  (g)  Below  p.  297. 

9  Ch.  447.  (*)  HoUrU  v.  Brett,  (C.  D),  11  H. 

(c)  Cases  cited  below  p.  297  (d)  («).  L.  337. 

((/)  CkriMtU  V.  Borelly,  (C.  D.)  7  C.  B.  (i)  Below  p.  297. 

N.  S.  567.    And  see  the  note  on  this  (j)  Below  p.  298. 

subject  in  Willes,  157.  {k)  Below  p.  298,  sqq. 
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Partionlar 
examination  of 
some  of  the 
conditions  of 
the  rnlOi 
Breach  of  a 
stipulation 
forming  the 
sole  consider- 
ation. 


is  considered  essential  (a).  And  even  then  it  does  not 
apply  when  the  defe(5l  is  an  Incumbrance  imposed  by  Law 
and  the  purchaser  knew  of  the  fa<5ls  which  give  rise  to  it  (6), 

And  of  course  breach  of  a  Contra<5l  will  not  be  imputed 
to  a  party  until  the  time  for  its  performance  has  arrived,  if 
he  has  throughout  the  interval  been  Ready  and  Willing 
and  able  to  perform  it  (c). 

Since  Breach  of  a  stipulation  which  formed  the  only  part, 
beneficial  to  the  other  party,  of  the  consideration  for  his 
promise,  exonerates  him  (d), — ^the  Breach  of  a  stipulation  to 
make  a  Conveyance  {e)  or  Release  (/)  exonerates  the  pur- 
chaser (e)  or  relesee  {g)  from  damages  (h)  or  penalty  (i)  for 
withholding  or  delaying  payment  of  the  purchase  money: 
but  this  only  holds  if  the  purchaser  prepares  the  convey- 
ance in  the  usual  way  (;),  and  has  been  held  not  to  apply 
if  the  agreement  was  by  deed  (k)  (i)  (in  which  case  a  total 


(i)  The  statement  in  the  text  is  the  most  accurate  of  which  the  oases  admit, 
hut  the  principles  on  which  they  were  decided  are  inconsistent  with  each  other 
so  that  the  question  must  still  be  considered  open  (m).  In  one  case  (u)  tlM 
Court  relied  on  the  distinct  frame  of  the  agreement  to  ttf,  but  in  another  (o) 
this  was  disregarded. 


(a)  Aihooody.  Taylor,  (C.  D.),  1  M.  & 
G.  279.  And  see  other  cases  cited 
below  p.  298,  n.  (d), 

fb)  Barraud  y.  Archer,  2  Sim.  433. 
c)  KembU  y.  MilU,  (C.  D.),  I  M.  & 
Gr.  757;  F«rry  y.  Wittiams,  (C.  D.),  8 
Tau.  62;  DideerY,  Jacluon,  (G.  D.),  6 
C.  B.  103;  Pordag»  y.  Co&j,  (C.  D.),  1 
Sand.  319;  Maitock  y.  Kmglake,  (C.  Dj 
10  A.  &  E.  50;  Blackwell  y.  Nath,  (C. 
D.),  8  Mod.  105;  Bankarty.Bowerg,  (C. 
D.),  L.  R.  1  C.  P.  484.  That  Readiness 
and  Willingness  are  essential,  see  the 
cases  in  the  next  note  and  Bankari  y. 
Bowers. 

(d)  Said  Boone  y.  Eyre^  1  H.  Bl.  27Sn. 
This  also  appears  from  the  rule  giving 
the  yendor  a  lien  on  the  subject  of  sale, 
as  stated  in  Chap.  XXXIX. 

(e)  Marsden  v.  Moort,  (C.  D.),  4  H. 
&  N.  500;  Glazebrook  y.  Woodroto,  (G. 
D.),  8  T.  R.  366;  Heard  y.  Wadham,  (G. 
D.),  1  Ea.  619;  Manby  y.  Crewumimf 
CD.),  6  Ex.  808;  Goodison  y.  Nunn, 
C.  D.i  4  T.  R.  761;  Lock  y.  Wright, 


I 


(G.  D.),  8  Mod.  40.    Generally,  Willes 
157n. 

(J)  Coi/uu  y.  Gibbs,  (G.  D.),  8  Burr. 
900. 

(g)  Marsden  y.  Moore\  Olaaehrook  y. 
Woodrom;  Heard  y.  Wadham;  Manhy  ▼. 
CremonmL 

^A)  Goodison  y.  Smm, 

(t)  Poole  y.  Hill,  (in  whioh  the  agree- 
ment was  by  deed  but  this  was  not  a 
groimd  of  decision),  (G.  D.),  6  M.  & 
W.  835. 

0)  Caton y. Dixon, (G.  D.),  1  Ro.  Ab. 
415  pi.  8;  Pordage  y.  Cole,  (G.  D.),  1 
Sand.  819,  especially  p.  320;  MetUodt 
y.  Kinglake.  (G.  D.),   10  A.  8t  E.50; 
Sibthorpe  y.  Brunei,  (G.  D.),  3  Ex.  826. 

(h)  In  Bagallay  y.  PetUt,  (G.  D.),  5 
G.  B.  N.  S.  637,  (in  which  the  agree- 
ment was  not  by  deed,)  the  Court  oon- 
sidered  the  question  open,  and  thought 
the  pleadings  did  not  raise  it.  The 
marginal  note  is  incorrect. 

(/)  Sibthorp  y.  Brunei, 

(m)  Mattock  y.  Kinglake. 
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failure  of  consideration  does  not  seem  in  general  to  exon- 
erate a  party  (a)),  though  the  purchaser's  covenant  be 
ex^H'essly  "in  consideration  of"  the  Vendor's  (6),  and  the 
Vendor  be  not  competent  to  perform  the  latter  {c):  However 
some  of  these  cases  seem  rather  to  depend  on  the  princi- 
ple that  a  time  was  fixed  for  payment  and  no  time  or  a 
later  one  for  conveyance  (rf)  (so  that  Readiness  and  Wil- 
lingness were  equivalent  to  performance),  or  that  the 
Conveyance  was  to  be  made  ^^upon"  payment  {e).  But  no 
doubt  a  purchaser  may  now  in  such  cases  make  a  counter- 
claim (/).  And  an  agreement  to  give  a  Release  of  Claims 
in  consideration  of  a  sum  assessed  as  the  value  of  those 
claims  is  construed  as  meaning  that  the  release  need  not 
be  given  imtil  the  payment  has  been  made  (g). 

Since  breach  of  a  stipulation  without  fulfilment  of  which   Breach  of  a 

ftipalatiuii 
the  main  consideration  moving  from  the  promissor  could   without  which 

not  be  enjoyed  exonerates  the  promisee,  the  breach  of  a  atS)nmoTk' 
Lessor's    covenant   for   Quiet   enjoyment   (h)  (unlike  the  from  the 
breach  of  his  other  covenants  («))  exonerates  the  Lessee  SJJ  be eiyoved. 
from  his  covenant  to  pay  rent ;  and  the  stipulation,  (always 
implied  on  a  sale  of  land  for  building,)  that  it  is  free  from 
rights  of  way,  water,  or  the  like,  exonerates  the  purchaser 
from  his  contra<5l  as  to  both  that  (j),  and   an  adjoining 
lot  (A). 

Since  the  breach  of  a  stipulation   but  for  which  the   Breach  of  a 
opposite  party  would  probably  not  have  contra<5led  exon-   for^wWch  tfie 
erates  him,  the  breach  of  an  undertaking  to  purchase  from   opposite  party 

would  not 
harecon- 
(a)  See  in  Rose  v.  Poultom,  (C.  D.),        (f)  36  &  37  Tic,  c.66,  8.24  (3);  G.   tracted. 
2  B.  &  Ad.  822;  and  contra  in  Pordagt    O.  XIX,  Rule  3. 
y.  CoU,  1  Sand,  319-20.  (j)  Smith  v.  WoMoum,  (C.  D.),  2  N. 

(6)  Ibrdage  v.  CoUs ;  Maitock  v.  Khtg-     R.  233. 
Iak§;  Sibthorpe  v.  Brunei  (&)  Dalston  y.  Reeve,  I  Ld.  Ray.  77. 

Cc)  Sibthoqfe  y.  Brimel.  (s)  ^^  NewUm  y.  AUen^  1  G.  &  D. 

(a)  Dicker  y.  Jackson,  (C.  D.)}  6  C.    44,  where,  howeyer,  the  eyiction  was 
B.   103;   Furdage  y.  Cole-y   Mattock  y.     only  partial. 

Kinglake;  Sibthorpe  y.  Brunei]  ante,  p.         Q)Sheckkionyr,  SnUKffe,  (R.c.  P.  M.), 
296,  (c>  1  D.  G.  S.  609. 

(e)  Sibthorpe  y.  Brunei  (k)  Dykes  y.  Blake,  (R.c.  Res.)  4  Bhig., 

N.  C.  463.  * 
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him  whatever  coals  the  promissor  may  require,  exonerates 
him  from  engagement,  in  consideration  thereof,  to  purchase 
from  that  promissor  certain  coal  mines  {a) ;  and  the  breach 
of  an  undertaking  to  employ  him  as  manager  of  a  specified 
wharf,  exonerates  him  from  an  engagement  to  let  that 
wharf  to  the  promissor  {b) ;  and  the  inability  of  a  vendor, 
(who  has  contracted  to  sell  two  lots  to  the  same  purchaser,) 
to  convey  one  which  is  essential  to  the  enjoyment  of  the 
other,  exonerates  the  purchaser  from  his  purchase  as  to 
both  (c);  and  his  inability  to  convey  a  strip  of  land  sold 
with  a  house  and  lying  between  the  house  and  the  high- 
way (i),  or  to  convey  an  unqualified  fee-simple  to  one  who 
has  purchased  for  a  purpose  only  capable  of  being  carried 
out  by  such  an  estate  («),  exonerates  the  purchaser.  How- 
ever breach  of  an  agreement  to  sell  an  estate  does  not 
exonerate  the  vendor  from  an  engagement  to  purchase 
from  the  purchaser  another  estate  (/),  though  both  estates 
be  situate  in  the  same  manor  (/),  and  both  agreements  be 
on  the  same  writing  (/),  (whence  it  was  argued  that  the 
transacflion  was  an  exchange  (/),)  unless  the  former  is 
necessary  to  the  enjoyment  of  the  latter  (g). 
Breach  of  a  Since  breach  of  a  stipulation  the  performance  of  which 

performance  of  ^^^  intended  to  facilitate  the  performance  of  a  stipulation 
which  was         on  the  part  of  the  opposite  party  exonerates  him,  the 

Jiitended  to  ivr  ...  . 

facilitate  that     breach  of  a  stipulation  by  an  underlessee  to  contribute  to 
sitcM^.^       the  fines  and  expenses  of  the  renewal  of  the  superior  lease 

seems  to  exonerate  the  middleman   from  a   covenant  to 

renew  the  underlease  (A). 
Breach  of  a  The  rule  that  breach  of  any  stipulation  exonerates  the 

Stipulation 

which  forms 

the  consider-           («>  Baniart  v.  Bowers,  (C.  D.),  L.  R.  («)  Wright  v.  Hotmrd^  (C.  P.).  1  S.  & 

ation  for  the        I  C.  P.  484.  St  190. 

relinquishment        (*)  Ogdm  v.  Fottieh,  (C.  P.),  L.  J.  32  (f)  Croome  v.  Lediard,  (C.  PA  2  M. 

of  a  Right          Ch.  73.  &  K.  251. 

(e)  Chambers  v.  GriffithM,  (C.  Res.),  I  (g)  AnU,  n.  (c). 

Esp.  150;  Gibson  v.  Spurrier,  (C.  Res.),  {h)  See  Cheslemum  v.  Mann,  (C.  P.) 

Peake's    Add.  Ca.  49,   confirmed   in  9  Hare  206,  in  which  it  was  upresdg 

part  hy  Dykes  ▼.  Blake.                 [193.  conditional. 
(<0  Perkins  v.  Ede,  (C.  P.),  16  Bea. 
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opposite  party  from  an  engagement  to  forego  an  existing 
right  (a)  only  extends  to  stipulations  by  the  party  liable, 
not  stipulations  made  by  another  for  his  sake  {b). 

Since  breach  of  a  stipulation  only  exonerates  the  opposite  Essential 
party  if  it  occur  in  an  essential  point  we  must  now  consider  distinguiahed. 
the  meaning  of  that  term  and  what  parts  of  a  stipulation 
are  deemed  "essential."  It  is  not  accurate  to  say  that  an 
"essential'*  term  is  one  which  the  law  considers  as  not 
having  been  really  intended;  it  is  merely  one  which  it 
regards  as  a  proper  subjecfl  of  compensation.  Consequently 
the  general  rule  is  that  a  term  but  for  which  the  opposite 
party  would  probably  not  have  contradled  is  essential. 

The  Time  appointed  for  performance  is  essential  if  the   Essentiality  of 

purpose  of  the  opposite  party  would  be  frustrated  by  delay,   if.™®*  . 

X  lulO  IS  essen* 

as,  the  time  for  giving  possession  of  a  house  bought  &c.  tial  when 

for  immediate  Residence  (c) ;  or  that  for  advancing  money  frusfnoe  the 

to  disincumber  an  estate  {d),  purpose. 

A  Time  fixed  to  ensure  expedition  is  essential,  as,  the  Time  essential 

time  for  sending  in  Requisitions  on   Title  (i)  (e)  if  it  be  ensure  expe- 

added  that  requisitions  not  sent  in  within  the  time  will  be  dltion. 
deemed  waived  (^),  or  the  time  for  taking  advantage  of  an 
oflfer  by  one  to  pay  the  debts  of  his  relative  (/). 

The  Time  for  performing  a  stipulation  meant  to  enable  m.  .. , 

the  Promissee  to  perform  his  part  is  essential,  as,  that  for  of  stipulation 

performing  a  covenant   by  an  underlessee  to  contribute  t^te  opposite  ' 

within  a  reasonable  period  after  demand  to  the  expenses  of  parjy's 

^  ^  performance. 

Renewing  the  headlease ;  consequently  delay  exonerates  the 
Sublessor  from  a  covenant  to  renew  the  Underlease  {g), 

(i)  As  to  what  will  he  deemed  a  waiver  of  such  a  stipulation  see  the  case  in 
the  note  (0).  This  time  only  runs  as  to  each  requisition  from  the  delivery  of 
an  Abstract  capable  of  suggesting  it  (A). 

(a)  AtltBOod  V.  Taylor,  (C.  D.),  1  M.  <6y,  2  S.  &  L.  603-4. 
&  Gr.  279 ;  see  Thompson  v.  Hudaon,  (C.        («)  Oakdtn  v.  FUu,  1 2  L.  T.  N.  S.  527. 
D.  P.),  L.  R.  4  H.  L.  15;  and  Stgme  v.        (f)  WiUianu  v.  Mo$iyn,  9  L.  T.  N.  S. 

Beck,  (C.  D.),  1  D.  G.  J.  S.  595,  in  476. 
which  it  was  expressly  conditional.  (jg)  See  Chuttmum  v.  Maim,  9  Hare 

ib)  Rom  v.  Rose,  (C.  P.)»  Amb.  331.  206,  in  which  the  lessor's  covenant  was 

c)  TiUfy  V.  Thumas,  (in  which  also  expressly  conditional  on  the  Lessee's, 
the  house  was  leasehold),  L.R.3  Gh.  61.       (A;  Wwrdt  v.  Dixm,  L.J.  28  Oh.  315. 
(J)  The  cases  cited  in  Crojton  v.  Orm^ 
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Time  essen^ 
if  delay  nnfair. 

Leaseholds. 


ReTersions. 


Time  essential 
if  the  advan- 
tage depends 
on  the  time  of 
performance. 


Time  essential 
if  the  persons 
to  he  henefitted 
depend  thereoxk 


Time  essential 
when  party 
cannot  com* 
plfte. 


Exception: 
Vendor  may 
ahew  title  after 

commencement 
of  action. 


The  time  for  performance  of  a  stipulation  delay  in  which 
would  injure  the  Promi^see  more  than  the  promissor  is 
essential,  as,  the  time  for  sale  of  a  Terminable  interest  (a), 
(the  income  of  which  would  not  last  so  long,  nor,  therefore, 
be  presumably  as  valuable,  as  the  interest  on  the  purchase 
money);  or  for  sale  of  a  Reversionary  interest  (6),  (the 
income  from  which  would  not  begin  so  soon  and  there- 
fore, presumably,  not  be  so  valuable). 

The  Time  for  performance  of  a  stipulation  the  advantage 
derivable  from  which  depends  on  the  time  of  performance 
is  essential,  as,  the  time  for  making  a  Valuation  (c) ;  or  com- 
pleting the  purchase  of  a  subjecft  of  Flucftuating  value  (rf), 
or  the  sale  of  a  subjedt  which  is  to  be  paid  for  out  of  a 
Fluctuating  fund  {e) ;  or  the  sale  (/)  or  purchase  (g)  of  a 
Business  as  a  going  concern ;  or  of  a  Mining  enterprise  (A). 

The  Time  for  performance  of  a  stipulation  the  persons 
benefitted  by  which  depend  on  the  time  of  performance  is 
essential,  as,  an  agreement  to  take  a  Lease  at  a  fine  from  a 
body  so  constituted  that  those  who  happen  to  be  members 
at  the  time  of  performance  are  legally  entitled  to  the  con- 
sideration (t). 

The  Time  for  performing  a  stipulation  which  the  party  is 
unable  to  perform  seems  to  be  essential.  At  least  a  pur- 
chaser who  gives  untenable  reasons  for  delay  when  his 
true  reason  is  inability  to  procure  the  purchase  money  is 
thereby  precluded  from  specifically  enforcing  the  Contradt 
(j).  But  a  Vendor  of  property  held  by  documentary  evi- 
dence (as  land),  who  obtains  a  Title  before  the  certificate 


(a)  Ormend  y.  Andtrton,  2  Ba.  &  B. 
870;  Hudson  v.  TempU,  29  Bea.  543;  as 
to  the  offbot  when  a  time  is  not  agreed 
on,  and  the  plaintiff  does  not  seem  to 
haye  heen  guilty  of  delay,  Dyer  y.  JTinr- 
greave,  10  Yez.  510. 

(6)  Cases  cited  in  L.  R.  2  C.  P.  D. 
d45;sd.  ib.  348. 

(c)  Mor$€  y.  Mwut^  6  Mad.  26. 


(d)  Dokret  y.  Roihscluld,  1  S.  &  St 
590. 

(e)  LtwU  y.  Leekmere,  10  Mod.  503. 
(/)  Cowhs  y.  Gale,  L.  R.  7  Ch.  12. 
(g)  Coelake  v.  TUl,  I  Rnss.  376. 

{K)  Macbryde  y.  Weekee,  (in  which 
the  agreement  was  to  grant  a  lease)  22 
Bea.  533. 

(•)  Carter  y.  D.  Ely,  7  Sim.  211. 

0)  Gee  V.  Pearte,  2  D.  G.  S.  325. 
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of  the  result  of  the  enquiry  as  to  title  (a)  is  given,  (pending 
which  a  reasonable  time  for  curing  defedls  will  be  allowed 
(6),  especially  if  the  defe(5ts  are  confined  to  a  small  portion 
of  the  property  (t:),  and  even  sometimes  though  an  A6i  of 
Parliament  be  necessary  (d) ) ;  much  more  a  Vendor  who 
obtains  one  before  the  enquiry  is  dire(5ted  (e),  or  before  the 
hearing  (/) ;  is  as  fully  entitled  to  enforce  the  contradl  (save 
as  to  costs  ig))  as  if  he  had  obtained  it  before  the  Contradl: 
but  this  dodtrine  is  not  to  be  extended  (A),  and  does  not 
apply  when  the  defe(5t  arose  from  error  in  a  decree  under 
which  the  purchaser  bought  (A),  nor  when  the  appointed 
time  was  essential  (f),  nor  when  the  Vendor  delays  unrea- 
sonably (/),  nor  (probably)  if  the  property  is  in  possession 
of  an  adverse  claimant  {k)\  nor  is  a  Vendor  entitled  to 
damages  unless  he  can  shew  a  title  by  the  time  fixed  for 
completion  (/),  or,  (if  no  time  was  fixed,)  the  time  when  the 
purchaser  demands  completion  (w),  unless  the  defect  be  the 
absence  of  a  license  to  assign  («). 

The  time  fixed  by  a  Notice  from  one  party  to  the  other   Time  hastened 
calling  on  him  to  complete  on  pain  of  rescission  is  essential 
((>),  if  the  period  be  adequate  (/>),   or  the  dilatory  party 
refuse  to  proceed  {q). 

Finally:  Time  is  essential  when  the  parties  agree  (r)  even   Time  essential 

if  so  ag^reed. 

(a)  Sd.  /(Mibuu  V.  Hika,  6  Yez.  655;  in  effect  in  the  oases  which  establish 

and  as  to  emdencg  of  Title  Vancouver  y.  that  time  is  sometimes  essential. 
Bliu,  11  Yez.  458;  said  Clay  y.  Ruf-        (j)  Wynn  y.  Morytm,  7  Yez.  205-6; 

ford  5  D.  G.  S.  784,  qualified  by  Pbrrer  Coffin  y.  Cooper. 
y.  Nash,  35  Bea.  167.     In  Baiet  College        {¥)  See  Lachlan  y.  Reynolds,  Kay.  52. 
y.  Carey,  3  B.  C.  C.  390n,  and  Graham        (0  Wilde  y.  Port,  4  Tan.  334;  Berry 

y.  Oliver,  8  Bea.  124,  the  purchaser  was  y.  Young,  2  Esp.  640n. 
plaintiff.  (m)  Thompson  y.  MiUs,  1  Esp.  184. 

(()  PatoM  y.  Rogors,  6   Madd.  256.         (n)  Stowell  y.  Robinson,  3  Bmg  N.  C. 

Moullon  y.  Edmards,  6  Jur.  N.  S.  305;  928. 

Siourton  y.  Meeres,  stated  2  P.  W.  630-        (o)  Noll  y.  Riecard,  22  Bea.  307 ;  Sd. 
1;  Coffin  T,  Cooper,  14  Yez.  205.  Webb  y.  Hughes,  L.  R.  10  Eq.  286; 

(c)  Chamberlain  y.  Lee,  10  Sim.  444.  Pegg  y.  Wisden,  16  Bea.  239. 

(d)  Stourtonv.  Meeres, Bt&tod  as  &hoYQ,         (|>)   Webb  y.  Maxwell,  32  Bea.  408; 
and  expired  in  5  D.  G.  S.  784.  Mc,  Murray  y.  Spicer,  L.  R.  5  Eq.  527; 

(0  Sd.  Langfordv.  Pitt,  2  P.  W.  630.  Crawfardy.  Toogood,  L.  R.  13  C.  D.  153. 

(/)  Wynn  y.  Morgan,  7  Yez.  202.  {q)  Nott  v.  Riecard, 

Q)  Wilkinson  Y.  Hartley,  15  Bea.  183,  (r)  Thompson  y.  Hudson,  L.  R.  4  H. 

and  the  cases  cited  in  2  P.  W.  630  (s).  L.  31 ;  said  Honeyman  y.  Marryoi,  21 

(A)  LechmereY,  Braskr,  2  J.&  W.  289.  B«a.  14. 
(t)  Sd.  Wynn  y.  Morgan,  and  decided 
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Time  eBsential 
if  sabstitatod. 


Time  when 
not  essentiaL 


When  time  for 
sending  in 
Reqaisidons 
begins  to  run. 


orally  (a),  that  it  shall  be  so  (6),  for  **  modus  et  conventio  vincuni 
legem.*'  And  a  stipulation  that  forfeiture  of  the  rights  under 
a  contracfl,  or  of  money  paid  under  it,  shall  follow  delay,  is 
considered  equivalent  to  such  an  agreement  (c). 

The  essentiality  of  the  time  for  performing  a  stipulation 
on  which  another  is  expressly  conditional  depends  on  the 
dodlrine  stated  in  Chap.  XXXVII  as  to  Relief  against 
forfeiture. 

And  a  time  substituted  for  that  originally  agreed  upon 
is  as  essential  as  that  originally  agreed  upon  (i),  even 
under  extreme  circumstances  (i). 

In  cases  other  than  those  above  stated  the  time  for 
performing  a  contradl  is  not  essential  (e).  And  even  in  the 
cases  above  stated,  time  is  not  (except  perhaps  by  agreement) 
essential  as  to  the  clearing  of  a  point  in  the  Title  which 
the  purchaser,  when  contracting,  knew  could  not  be  cleared 
within  the  stipulated  time  (/),  nor  if  the  Contradl  prescribed 
what  should  be  done  in  case  of  delay  (g) ;  nor  does  a  stipu- 
lation that  time  shall  be  essential  extend  to  delay  by  the 
Vendor  in  Stamping  and  Registering  a  deed,  and  conse- 
quently a  purchaser  who  abandons  the  contradl  on  the 
ground  of  such  delay  is  guilty  of  breach  of  contra(5t  (g). 

And  a  time  prescribed  for  the  delivery  of  Requisitions 
does  not  begin  to  run  until  an  abstradt  sufficient  to  suggest 
them  is  sent  (A) ;  and  the  omission  to  send  one  within  the 
prescribed  time  exonerates  the  purchaser  from  a   stipu- 


(a)  Nokia  y.  KUmortey,  1 D.  G.  S.  458. 

(6)  Barclay  v.  MesMnger,  43  L.  J.  Ch. 
449;  Hudson  y.  7«jitpfe,  29  Bea.  536, 
(the  ordinary  condition);  qualified  as 
the  time  for  sending  in  requisitions  by 
the  cases  cited  below  this  page,  n.  (A), 
and  in  next  page,  n.  (a). 

(c)  Nolus  y.  L.  Kilmorky,  1  D.  G.  S. 
444;  Barclay  y.  M^'Msengtr^  L.  J.  43 
Ch.  449,  oyerruling  a  dictum  in  Parkin 
y.  Thorold,  16  Bea.  76. 

(d)  UipweU  V.  Knight,  1  Y.  &  C.  401. 
(0  Patrick  V.  MUner,  L.  R.  2  C.  P.  D. 

342;  JFMy.  Hughes,  L.  R.  10  Eq.  281. 
(f)  Roberts  y.  Berry,  3  D.  G.  M.  G. 


284;  Parkin  y.  Thorold,  16  Bea.  59,  65 
(overruling  Parkin  y.  Thorold,  2  Sim.  N. 
S.  1);  extended  to  an  action  for 
damages  by  36  &  37  Vic,  c.  66,  a.  25, 
(7).  as  qualified  by  38  &  39  Vic,  a  77, 
s.  2,  before  which  eyery  point  was 
treated  in  an  action  for  damages  as 
essential,  Noble  y.  Edwards,  L.  R.  5  C. 
D.  378. 

(g)  Hudson  y.  Temple,  (in  which  the 
Vendor  (and  not  as  the  marginal  note 
has  it — the  purchaser,)  annulled  the 
Contract),  29  Bea.  536. 

(A)  Wwrdey,  Dison^  28  L.  J.  Ch.  315. 
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lation  as  to  the  time  of  sending  in  requisitions,  and  does 
not  merely  enlarge  that  time,  though  it  was,  and  the  time 
for  sending  the  Abstra(5t  was  not,  to  be  essential  (a). 

But  a  party  is  not  entitled  to  enforce  a  contradl  after  long   Long  Delay 
Delay  and  condudl  founded  on  the  assumption  that  the  enforcing 
contradl  is  nonexistent  (ft),  though  time  was  not  essential  co°^™c^ 
(4),  and  though  the  dilatory  party  (being  purchaser)  has 
retained  a  possession  which  he  had  taken  as  tenant  (b) ;  nor 
after  long  Negledl  to  compel  the  opposite  party  to  observe 
the  contradl  {c)  (while  he  treats  it  as  nonexistent  (i)), 
though  accompanied  by  requests  to  him  to  proceed  (e),  at 
least  if  the  time  be  from  the  nature  of  the  contradl  essential 
(/),  unless  the  defendant  (being  purchaser)  was  in  posses- 
sion (g)  (even  as  tenant  (g) ) ;  but  (of  course)  delay  is  imma- 
terial when   the  parties  have  throughout   adled  on  the 
contradl  (A). 

On  the  other  hand  the  essentiality  of  time   cannot  be   Preclusion 
relied  on  after  a  Request  to  the  dilatory  party  to  proceed   on*E^ntiality 
(»),  or  continued  performance  on  one's  own  part  (/),  or  of  Time, 
negotiation  with  a  view  to  it  (^),  occurring  after  the  time 
has  passed  (/). 

Points  other  than  time  are  essential  or  otherwise  on  the   Essentiality  of 
.   ,  .«         'k/r*t  Axi       1  other  tenns  in 

same  pnnciples.     And  a   Misdescription   is  not  the  less   general. 

essential  by  reason  of  a  stipulation  that  Misdescriptions 

shall  not  annul  the  contradl  but  be  compensated  for  (m), 

(for  such  a  stipulation  is  understood  to  refer  to  unessential 

misdescriptions   only  (w));    nor  because  the   representee 

(a)  Upp$rtom  y.  NiekoUon,  L.  R.  6  Ch.         (h)  Sharp  y.  MUHgan,  22  Bea.  606. 
443.  (i)  P9gg  y.  Witdm,  16  Bea.  329. 

(6)  MUb  y.  Haywood,  L.  R.  6  C.  D.         0)  Exp.  Oardner,  4  Y.  &  C.  503. 
196.  (ik)  Webby. Hvgka,  L.R.  10  Eq.286. 

(e)SmakeombY.B. Exeter,  eEia62\3.        (1)  Pegg  y.   Wieden;  exp.  Gardner; 

(^  Fbllard  y.  C/aytou,  1  K.  &  J.  462 ;  WM  y.  HiigheM, 
C.  Limdom  y.  Milord  (coyenant  for  per-        (m)  Aberaman  I.  Co.  y.  Wiekent,  L.  R. 

petnal  renewal),  14  Yez.  42.  6  Ch   106;  Sherwood  y.  Robins,  8  C.  & 

(«)  Lehman  y.  McArthur,  L.  R.  3  Ch.  P.  339 ;  WhUtemore y.  WhUtemore,  L.  R. 

496.  8  Eq.  603 ;  Dobell  y.  Butckmson,  3  A.  & 

(f)  As  in  Pollard  y.  Clagion;  Lehman  E.  356;  Portman  y.  Mitt,  2  Ross.  570; 

y.  Me.  Ariknr;  probably  C.  London  y.  Aylee  y.  Con,  16  Bea.  23;  Sherwood  y. 

MUford.  [659.  Robtne,  3  C.  P.  339;  all  qualified  by 

(^)  Shepheard  y.  Walker,  L.  R.  20  Eq.  NieoU  y.  Chambers,  1 1  C.  B.  996. 
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had  the  means  of  ascertaining  the  truth  (a) ;  but  is  void  if  he 
knew  the  truth  {b) ;  or  if  the  point  misrepresented  be  Matter 
of  Opinion  (c),  (as  that  Watermeadow  is  "rich"  (i)).  To 
come  to  details: — 
Breach  which  A  breach  such  as  frustrates  (e)  the  opposite  party's 
parpose.  Purpose  exonerates  him,  (as,  inability  to  convey  that  part 

of  the  subje(5l  of  sale  which  constituted  the  purchaser's 
Chief  Inducement  (/)),  or,  (on  sale  of  Water-rates,)  to  con- 
vey a  perpetual  right  to  use  the  water-pipes  {g). 
Breach  in  a  Breach  in  a  point  necessary  to  the  Full  Enjoyment  (A) 

S^^feiS^^  of  the  main  subje(5l  contradled  for  exonerates  the  opposite 
ment.  party,  whether  in  case  of  a  Sale  (»),  Exchange  (/),  Parti- 

tion (k)f  or  otherwise;  and  whether  the  point  be  the 
Existence  of  something  thus  necessary,  (as,  Ornamental 
Trees  described  as  existing  on  a  residential  property  the 
subjedl  of  sale  (/),  or  a  power  to  Distrain  for  a  "Rent"  the 
subjecfl  of  sale  (w)  (i),  or  frontage  to  the  Street  (described  as 
belonging  to  a  house  the  subje(5l  of  sale  (»)),  or  Ability  to 
convey  something  thus  necessary,  (as,  (in  some  cases)  a  part 
of  the  property  (o),  or  (on  sale  of  a  residence)  a  belt  of 
shrubs  with  Ornamental  Trees  (ii)  described  as  part  of  it 
(/),  or  the  Entirety  of  the  property  contra(5led  for  (the 

(i)  The  word  *'rent,**  as  ased  in  a  contract,  implies  this  (m). 
(u)  Ordinary  trees  were  also  (9)  essential  in  an  action  for  damflgea  before 
the  Judicature  Act;  but  this,  I  apprehend,  wonld  not  now  be  so. 

(a)  Aberaman  /.  W,  Co.  v.  WieUns,  (J)  Bmoyer  v.  Brigki,  18  PrL  698. 

L.  R.  4  Ch.  101.  (It)  Fool*  v.  ShergoU,  1  Cok.  278. 

(6)  Fartbrolhsr  y.  Oibson,  1  D.  G.  J.  (/)  Impliedly  said  MagtmuM  v.  FoAoa, 

602.  2  Moll.  590. 

(c)  Scoli  y.  Banian,  1  R.  &  M.  128;  (w)  Robms  y.  Ewma,  2  H.  &  C.  410. 
said  Leyland  y.  Ittmgvoorth,  L.  J.  29  CIl  (n)  Stanton  y.  TatteraaU,  i  Sm.  &  G. 
615  a-b;  and,  as  to  the  meaning  of  the  529;  qualified  by  Whiu  Y.Bradsham,  16 
words  ''Substantial  and   Conyenient,"  Jur.  738,  which  latter  would  probably 
see  Johnson  y.  Smart,  2  Giff.  151.  not  now  be  followed. 

(d)  Scott  y.  Banson,  (0)  Sd.  KnatchbuU  y.  C7nfe6«r,  3  Mer. 
(«)  As  to  breach  of  an  entire  stipu-     145;  sd.  PooU  y.  Shtrgold^  I  Cox.  273, 

lation  of  this  character  see  afi/0,  p.  Maegueen  y.  Fargukar,  11    Vez.  467; 

(f)  Said  StapyUon  y.  Scott,  13  Vez.  Dobell  y.  Butchinson,  3  A.  &  K  356; 
426.                                                [339.  extended  in  Bowyer  y.  Bright,  13  Pri. 

(g)  Price  y.  Macaulay,  2  D.  G.  M.  G.  698. 

(A)  See  p.  297,  n.  (A).  (p)  Demy  y.  Bancock,  L.  R.  6  Ch.  I. 

(t)  Cases  cited  below.  (9)  D,  St,  Albans  y.  Share,  1  H.  Bl. 

270. 
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vendor  having  only  a  Share  (a)),  or  Ability  to  fres  pro- 
perty from  something  which  prevents  this  full  enjoyment t  as,  Incum- 
brances freedom  from  which  formed  a  chief  inducement  (&), 
or  which  are  of  large  amount  {b)  (unless  the  vendor  gives 
an  adequate  Indemnity  against  them  ((;)),  or  considerable 
partial  interests,  (as  Leases  for  years  at  low  rents  (i),)  or 
an  Easement  entitling  some  one  to  projedt  something  over 
the  property  (0,  or  a  Condition  of  ReSntry  capable  of  being 
broken  by  some  one  else  than  the  intending  purchaser  (/), 
(in  which  case  the  latter  will  not  be  required  to  accept  an 
Indemnity  (/),)  or  great  deficiency  in  the  size  of  the  property , 
(as  when  it  is  J  (g)  or,  -^  {h)  of  that  stated,)  (though  it  be 
stipulated  that  the  Quantities  stated  shall  be  accepted  as 
corre<5t  more  or  less  (g)  (i)). 

A  breach  such  that  there  is  no  means  of  guaging  the  siun   Breach  the 
proper  to  compensate    for  it  exonerates  him,  as,  when   wwl^wumot 
Copyhold  is  sold  as  freehold  (»),  or  conversely  (/),  or  when  ^  estiinited. 
an   Estate  for  Years  is  sold  as  a  Fee-simple  (k)  (which 
differs  in  legal  incidents),  or  when  a  conditional  estate  is 
sold  as  absolute  (/),  or  when  property  is  sold  as  lying  within 
a  Ring-fence  but  does  not  (m),  or  when  Trees  are  sold  as 
being  of  a  specified  average  size  (n)  unless  their  number  be 
stated  (n),  (especially  if  the  foliage  prevents  the  ascertain- 
ment of  the  number  (»)),     But  the  damage  suffered  by  a 
misstatement  of  the  Age  of  a  life-tenant  &c.  is  held  to  be 
capable  of  estimation  (o). 

(i)  As  to  the  effect  of  the  words  *'more  or  leu*'  m  disentitliiig  a  pnrehaser 
to  oompenBation,  see  Daurt  Y.  P.,  Ch.  XIII,  e.  4. 

(a)  Sd.  Da&y  ▼.  Pulkm,  8  Sim.  29,  in  (a)  Bart  ▼.  ^leaoM,  L.  R.  7  C.  D.  42; 

which,  however,  the  ground  of  decision  Hick  y.  Fhittip»^  Pre.  Ch.  575;  slightly 

was  wilfdl  Concealment.  qualified  hy  Prif  y.  Maemday^  2  D.  G. 

(6)  Smiik  y  TofeW,  4  Rnss.  302.  M.  6.  344. 

(e)  Habt^T.Orant,  13  Vez.73;  Hor-  \j)  Aylu  y.  Cca,  16  Bea.  23. 

Mm  y.  Slurky,  13  Vez.  81.  Qt)  Wood  y.  Qr^\,  1  Swan.  54. 

[S)  CoOm  y.  Jenkna,  1  Yon.  295.  (O  Slmwod^,  BMn»,  3  C.  &  P.  339. 

;«)  Pep*  y.  GarUmd,  4  Y.  &  C.  394.'  (m)  Sd.  Djftr  y.  HargnoM,  10  Yez. 

0  Pildts  y.  Hooker,  3  Madd.  L93.  505 ;  Dr§we  y.  Hamtom,  6  Yez.  675 ;  and 

j)  Bomyer  y.  Brigki,   13  Pri.  698;  see  3  Mer.  145. 

id.  Fartnum  y.  Mm,  2  Rnss.  570.  (n)  L,  Brooke  y.  SomOkwrnU,  5  Hare 

(&)J5<rMMnr.  Co.  y.  If  idbMr,L.R.  298.                                                [339. 

4  Ch.  101.  (o)  Sd.  SkorwoodY,  Bokmt,  3  C.  &  P. 

89 


806  CONDITIONS  PRBCBDENT,  AND  ESSENTIAL  TERMS,  &C. 


Brtach  on 
points  noi 
essential. 


Breacliof 

Independent 

stipulations. 


Points  not  falling  under  any  of  the  above  conditions  are 
not  in  general  essential.  Thus,  ability  to  convey  the  whole 
of  the  property  stipulated  for  is  only  (a)  so  if  the  part 
which  cannot  be  conveyed  is  great  (ft),  or  is  necessary  to 
the  enjoyment  of  the  rest  (c) ;  and  a  slight  deficiency  in  size 
is  not  an  essential  breach  (i),  (as  ^  (e),  especially  if  Misde- 
scriptions were  not  to  annul  the  sale  but  to  be  compensated 
for  {e) ;  nor  is  a  slight  deficiency  in  duration  (/),  (imless  it 
makes  a  difference  in  legal  incidents  (g));  nor  is  a  short 
residue  of  a  Lease  {h)  to  which  the  property  turns  out  to  be 
subjecfl,  (though  the  property  be  a  farm  (A),  unless  imme- 
diate possession  be  necessary  (A));  nor  are  trifling  Ease- 
ments («);  nor  small  Incumbrances  (;')(i);  nor  Incumbrances 
against  which  the  vendor  gives  an  adequate  Indemnity  {k); 
nor  slight  defedls  in  repair  (/)  or  cultivation  (/)  when  a 
house  or  land  is  the  subjedl  of  sale ;  nor  slight  deviations 
from  a  Building  Plan  (m).  And  an  Implied  misstatement, 
(as,  that  a  house  held  by  underlease  is  held  by  lease,) 
has  been  held  insufficient  to  entitle  the  purchaser  to  rescis- 
sion, and  it  was  intimated  that  it  would  probably  be  insuffi- 
cient to  disentitle  the  vendor  to  damages  against  the 
purchaser  for  refusing  to  complete  (»). 

Since  breach  of  a  stipulation  does  not,  in  other  cases, 
exonerate  the  opposite  {p)  party,  the  breach  of  an  under- 

(i)  An  Incumbrance  on  an  Ecclesiastical  Benefice  is  not  considered  as  an 
incumbrance  on  the  Advowson  at  all,  nor,  therefore,  as  entitling  the  purchaser 
of  the  latter  even  to  compensation  (p). 


(a)  CalcraftY.  Rdehuck,  I  Vez.  J.  221 ; 
PooU  V.  Shergold  (Properties  in  different 
lots),  1  Cox.  273;  Mc,  Queen  v.  Parqu- 
har,  11  Vez.  467. 

(6)i<ii/«,p.  305(^)CA). 

(c)  AnU,  p.  304  (o). 

{d)  This  follows  from  the  cases  just 
dted. 

(«)  Leslie  y.  Tonqwm^  9  Hare.  268. 

(/)  Drewe  v.  Corp,  9  Vez.  368,  ap- 
proved 13  Vez.  78. 

(g)  Ante,  p.  304  (o). 

(A)  Sd.  Babey  ▼.  GranI,  13  Vez  77. 


(i)  Wilde  T.  Oibaon,  Sagd.  H.  L.  614. 

0;  Sd.  Guest  Y.Homfray,  5  Vez.  818; 
Bowland  y.  NorrtM,  I  Cox.  59 ;  Eedaib 
y,  Stephenson,  1  S.  &  St.  122;  Sinks  y. 
L.  Rokeby,  2  Swan.  222. 

(k)  Ante,  p.  305  (c). 

(/)  Dyer  v.  Hargreave,  10  Vez.  505. 

(m)  Crmven  y.  Fiekett,  1  Vea.  J.  6a 

(n)  BartUtt  y.  Sahnon,  6  D.  G.  M.  G. 
33.  [757. 

(o)  Gibson  Y,GoUsmid,  5  D.  G.M.  G. 

Op)  Edwards-  Wood  y.  Marjoribanks,  80 
L.  J.  Ch.  176. 


^ 
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taking  to  indemnify  against  partnership  liabilities  does  not, 
(even  as  regards  specific  performance,)  exonerate  the 
promisee  from  liability  on  his  stipulation  to  complete  a 
transfer  of  shares  {a) ;  nor  does  breach  of  engagement  by  a 
vendor  to  not  interfere  with  the  subjecfl  of  sale  (b),  or  to  not 
carry  on  a  specified  trade  (c),  exonerate  the  purchaser  from 
his  undertaking  to  pay  an  Annuity  as  purchase  money;  nor 
does  breach  of  an  engagement  by  the  vendor  of  a  Goodwill 
to  introduce  the  purchaser  to  his  patients  (d),  nor  absence 
of  Title  on  the  part  of  a  vendor  (e),  exonerate  a  purchaser 
from  liability  to  pay  the  purchase  money  by  Instalments; 
nor  does  a  misstatement  by  a  vendor  of  a  Manor  that  the 
fines  are  "arbitrary"  seem  to  exonerate  the  purchaser  (/). 
And  of  course  the  breach  by  a  Lessee  of  covenants  bene- 
ficial to  the  reversion  cannot  exonerate  the  lessor  from  a 
covenant  to  give  him  an  Option  of  Purchase  (g),  for  the 
lessee  takes  upon  himself  (by  the  purchase)  all  loss  which 
may  accrue  from  such  breach. 

A  promissor  is  (it  seems)  precluded  from  taking  advan-    Preclusion 
tage  of  a  breach  by  the  opposite  party  as  exonerating  him   ^^^^$f 
from  damages,   by  the  same   circumstances  by  which  he    breach, 
would  be  precluded  from  taking  advantage  of  a  fraud  {h) 
as  exonerating  him.     And   Entry  into   possession   by  a 
purchaser  prevents  his  being  exonerated  by  breach  of  an 
essential  stipulation  (i)  on  the  vendor's  part,  (or  even  of  an 
express  Condition    Precedent  (h),)   from   liability  to   pay 
Damages,   except  when  complete   restitution   is  granted. 
The  circumstances  under  which  it  will  preclude  him  from 
restitution,  and  prevent  his  being  exonerated  from  liability 
to  specific  performance,  are  probably  the  same  as  those 
under  which  it  will  prevent  him  being  exonerated  therefrom 

(a)  Gibson  v.  GoUsmid,  5  D.  G.  M.  (/)  White  v.  Cuddon,  8  C.  &  F.  766. 

G.  757.  (g)  Green  v.  Low^  22  Bca.  625. 

{b)  Carpenterv.CressweU,AK\ngA09,  C*)    See  amte,   pp.  288  (e),   289  (j), 

(c)  Humlockv.  Btacklow,  1  Mod.  64.  291  («<n. 

(rf)  Judsen  v.  Bowden,  I  Ex.  162.  (»)  Carter  v.  Scargill,  L.  R.  10  Q.  B. 

(«)  Cutler  v.  Bowytr,  11  Q.  B.  973.  564. 
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by  lack  of  title  in  the  Vendor,  although  the  right  to  Title  is 

given  not  by  the  contracft  but  by  law  (a).     Entry  into 

possession  (b)  precludes  a  purchaser  from  insisting  on 

objedlions  to  title  suggested  by  an  abstradl  then  already 

delivered,  unless  it  be  authorized  by  the  contradl  ((?),  or 

(under  circumstances)  by  the  vendor  (d),  or  be  required  by 

the  nature  of  the  transa(5^ion  (as  on  a  Mining  lease  {e)). 

But  Continuance  in  a  possession  originally  taken  otherwise 

than  as  purchaser  has  not  (it  seems)  this  effedl  (/). 

CompMiMtion         Of  course  a  breach  which  does  not  (as  well  as  one  which 

allowod  for 

braachofnon-    does)  exonerate  a  party  from  his  contradl  entitles  him  to 

wSSpendent  Damages,  or,  (as  it  is  called  when  given  along  with  partial 

stipnlttioD.        specific  performance  to  a  purchaser,)  Abatement  (g),  except 

in  some  cases,  (discussed  in  chapter  XXXVIII,)  in  which 

he  specifically  enforces  part,  and  the  rest  is  impossible. 

When  the  only  breach  is  in  respedt  of  Time  he  obtains 

compensation  for  delay  by  the  ordinary  rule  (A)  that  each 

contradling  party  is  entitled  to  the  consideration  moving 

from  the  other,  and  to  the  income  of  it  as  from  the  time 

appointed  for  completion.     But  a  party  who  waives  his 

right  to  be  exonerated  on  account  of  delay  by  the  opposite 

party,  or  who  has  no  such  right,  is  not  entitled  to  further 

compensation  for  the  delay  (i),   unless  he  has  suffered 

special  damage,  as,  by  Deterioration  in  the  value  of  the 

property  (;),  by  Outlay  (A),  by  the  effluxion  of  Time  (/)  on 

the  sale  or  lease  of  a  terminable  interest,  or  by  other  special 

circumstances  (into  the  existence  of  which  the  Court  will 

(a)  OgiMe  y.  Fo^amU,  3  Mer.  53.  (i)  Chmnock  t.  M.  E^,  U  L.  T.  M. 

(6)  Broum  y.  Steiuom,  24  Bea.  631;  S.  537a. 

Ogikrie  y.  FdjaaUt*,  (/)  Sd.  Chitmoek  y.  M.  Big;  Lord  y. 

(e)Dixomv,A9tkg,lMeTAU;ClarU  Sttphmu,  1  Y.&  0.222;  Fergumm  y. 

y.  Fmx,  8  Ru88.  820.  Tedmm,  1  Sim.  530. 

(cO  VtmeoitMr  y.  BHu,  11  Ve«.  464;  (Jr)  Sd.  ChmHoeh  v.  M,  Big, 

Btirroughi  y.  Oakhg,  3  Swan.  169.  (/)  Sd.  Chmnoek  y.  M,  Big.  But  this 

(«)  Hagward  y.  Coyw,  25  Bea.  140.  oompensation  must  not  be  sought  under 

(f)  Dart,  y.  P.  (4th  Ed.),  401.  the  name  of  abatement  from  the  pnr- 

(g)  Accordingly  Powetty.  BUioU,  L.  chase  money,  Kmg  y.  Wighiwum,  1  Am. 
R.lOCh.424.  80. 

(h)  Ant€f  p.  86,  sqq. 
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inquire  if  the  contradl  provided  that  possession  should  be 
given  at  a  specified  time  (a)).  But  abatement  is  not 
allowed  for  a  misstatement  of  a  matter  of  opinion,  (for 
example,  the  Value  (^),  as  distinguished  from  the  data  on 
which  it  might  be  calculated).  And  (as  far  as  can  be 
ascertained  in  the  present  confused  state  of  the  authorities) 
a  purchaser  is  not  entitled  to  abatement  (c)  or  rescission  (d) 
on  the  ground  of  Implied  Misdescription  after  he  has  ac- 
cepted a  Conveyance  of  what  the  vendor  has,  though  there 
was  a  stipulation  in  the  contradl  that  misdescriptions  should 
be  compensated  for  {e\  at  least  if  the  purchase  money  has 
been  paid  (though  only  into  Court  and  not  yet  distributed 
(/),  or  only  by  cheque  afterwards  stopped  {e) ).  But  he  is 
entitled  to  abatement  (g)  on  the  ground  of  Express  Misde- 
scription (A)  even  though  he  has  accepted  Possession  (J) 
and  Conveyance  (»'),  at  least  if  such  a  stipulation  as  just 
mentioned  was  in  the  contracfl  (/).  And  the  same  rule 
seemato  apply  to  other  breaches  by  the  vendor.  The 
Judges  >^U£fer  as  to  whether  a  purchaser  is  entitled,  before 
completion,  to  ascertain  whether  the  property  tallies  with 
the  description  {k). 


ii 


fa)  Oedgt  y.  D,  MomiroM,  26  Bea.  45.  (i)   Camt  y.  Caim;  Boa  r.  A/sftoM; 

[6)  PoMtf  y.  BUioii,  (R.  P.),  L.  R.  10  and  probably  ra  Turner  &  Sk$Ham. 

Ch., 428-9,  in  which  the  principles  on  0)  ^  Twrmr  ^  Skellon;  Bot  y.  JSTil- 

whioh  the  amount  of  abatement  for  «Aam;  this  also  ocoiurredin  CoMiy.  Camt, 

oyerstatement  of  income  is  to  be  esti-  bat  the  ground  of  the  decision  there 

mated  are  discussed.                    L^^^'  '^'^  ^^^  ^^®  nusrepresentation  was  a 

(e)  Manrnm  y.  ThaeUr,  L.  R.  7  U.  D.  fraud  for  which  an  action  at  law  would 

^d)  Leggey.  Croktr,  1  Ba.  &  B.  514-15.  lie,  but  that,  as  the  sale  was  made  bj 

/•)  Manatm  y.  Thaek§r.  the  Court  of  Chancery-,  that   Court 

^)  TkntnoB  y.  PowtU,  3  Cox.  394,  as  would  oonsider  such  an  action  as  an  act 

explained  L.  R.  7  C.  D.  623.  of  contempt  towards  it,  and  would, 

(g)  Re  Turmr  4*  SMion^  L.  R.  13  C.  therefore  prohibit  it,  and  would,  conse- 

D.  130;  CaKM  y.  Comi,  3  Sim.  447;  Bo9  quently,  giye  the  purchaser  the  sum 

y.  Helakam,  L.  R.  2  Ex.  72.  which  he,  by  such  an  action,  might 

(A)  Re  Turmr  4*  SkeHon,  contrasted  haye  recoyered. 

with  AUen  y.  Riekardaom,  41  L.  T.  N  S.  {k)  Re  Turner  4-  SktUm,  L.  R.  13  C. 

621b,  the  latter  of  which,  howeyer,  was  D.  133 ;  contrasted  with  AtttmY,  Rith- 

the  case  of  a  mistake,  and  therefore  ardson,  41  L.  T.  N.  S.  621b. 
does  not  bear  on  the  point  discussed 
here,  see  283  (6)  (c)  0). 
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Excaso  for 
Breach  of 
Condition  as  to 
the  Legal  (as 
well  as  bene- 
ficial) EsUte. 
Condition 
Sabseqaent 


The  Impossibility  of  performing  a  Condition  Subsequent  {a) 
is  equivalent  to  performance  of  it,  even  as  regards  the  Legal 
estate  (ft),  if  caused  by  the  adl  of  God  {c),  or  of  the  Law  (i), 
or  (probably)  of  the  Queen's  Enemies,  or  of  the  party 
entitled  to  the  forfeiture  (e),  or  of  him  to  whom  it  is  to  be 
performed  (/) ;  but  only  so  far  as  the  impossibility  extends 
{g) ;  and  not  if  it  was  caused  by  the  adl  of  a  stranger  (i),  or 
of  the  party  bound  (d) ;  nor  if  the  condition  is  in  the  nature 
of  a  Consideration  (h),  or  Trust  (i),  or  Charge  (J);  nor  if  it 
be  that  a  sum  of  money  shall  be  forfeited  on  non-perform- 
ance, unless  it  appear  that  the  obligor  or  promissor  was 
not  understood  to  be  taking  the  risk  upon  himself  (k).  Cir- 
cumstances making  the  performance  dangerous  to  life  seem 
to  have  the  same  eflfecfl  (/)  as  Impossibility,  A  Release  (m) 
is  also  equivalent  to  performance.  And  so  is  a  Confir- 
mation (w).  And  so  is  Acceptance  of  anything  in  Satis- 
facflion  when  the  subjecfl  is  a  Chattel  (n)  or  the  conditional 
estate  a  chattel  interest  (»),  but  not  if  it  be  freehold  (o) 
because  of  the  importance  of  preserving  the  title  clear,  a 
reason  equally  applicable  to  chattel  interests,  but,  from  a 


(a)  For  definition  of  this  term  see 
anU,  p.  225.     . 

(6)  Authorities  cited  in  n.  (c)  and  (of). 

(c)  Thomas  v.  Hmoell,  1  Salk.  170; 
sd.  Br.  Ab.  Conditions,  127  j  Jislabie  y. 
Rice,  3  Madd.  256. 

{d)  Sd.  Br.  Ab.  supra. 

(e)  Dor  ley  v.  Langworthy,  (beneficial 
estate  only),  3  B.  P.  C.  359;  Vin.  Ab. 
"Condition"  M.c.  N.c.  O.c;  sd.  Br.  Ab. 
supra. 

(f)  Authorities  cited  in  2  Cm.  Dig.  28. 

(g)  Shipley  v.  Chappel,  3  Mod.  232. 
(A)  5  Ed.  II,  Annuity,  44;  19  Hen. 


VI,  67,  73.  76. 

(i)  Lewin  on  Trusts,  (5th  Ed.),  112 

r/). 

0)  Authorities  cited  in  Yin.  Alx 
Condition,  L.,  c.  3,  4,  qoalified  by  ib.  5. 

(k)  This  seems  to  be  the  prindple  to 
be  extracted  from  the  decisions  in 
Yin.  Ab.  Condition  H.  c,  L  c,  1,  and 
Brown  y.  C.  London,  13  C.  B.  N.  S.  823. 

(/)  As  to  a  coyenant  see  Lawrenm  y. 
Ttoentiman,  Yin.  Ab.  Condition  G.  c  10. 

(m)  Sd.  Vernon*s  Ca$e,  4  Co.  1. 

(«)  Peytoe's  Com,  9  Ca  77b. 

(o)  Sd.  Peytoe's  Cam, 


RBLIBP  AGAINST  PENALTIES  AND   FORPEITURBS.        311 

misapplication  of  precedents,  not  applied  to  them.  Waiver 
has  the  same  effedl  (a)  save  that  it  does  not  preclude  the 
party  from  compelling  by  other  means  the  performance  of 
that  which  constituted  the  condition.  It  is  held  to  arise 
from  adlion  on  the  assumption  that  there  has  been  no 
forfeiture  (a)  with  knowledge  of  the  forfeiture.  Waiver 
of  the  time  of  performance  arises  also  from  omission  to 
objecfl  when  informed  by  the  opposite  party  that  he  cannot 
be  pundlual  {b).  On  the  other  hand  nothing  (c)  will  be  Condiiion 
considered  equivalent  to  performance  of  a  Condition  Prece- 
tUfii  (i)  unless  performance  was  prevented  by  the  party 
entitled  to  take  advantage  of  the  breach. 

Breach  of  a  Condition   is  relieved  against  {e\  (a  recon-    Relief  on 
veyance  of  the  legal  estate  being  compelled  if  it  has  passed  ^^lasiitinst 
(i),)  alike  in  respedl  of  time  (/),  and  otherwise  {g) ;  whether  breach  of 
the  condition  was  contained  in  a  Will  (A),   Lease  («),  or   which  dUponee 
other  (j)  disposition,  an  Award  in  an  a^ion  (h),  a  Bond  (/)  ^"buS^ 
era  Contradl (m) ;  and  whether  the  condition  was  to  Marry  eaute. 
with  consent  («),  to  Settle  property  (o),  to  Repair  (/),  to   Subiequwit 
abstain  from  Subleasing  {q\  to  Pay  money  (r),  to  Transfer 
property  (5),  to  perform  Work  it),  or  otherwise  (u)\  and 
whether  the  conditional  right  was  the  retention  of  a  Lease- 

(i)  The  mere  Breach  however,  of  a  condition  subsequent,  does  not  transfer  the 
Legal  estate  to  the  party  to  whom  the  forfeiture  aocruet,  but  only  entitles  him, 
(by  a  reentry  and  in  some  cases  by  some  other  act),  to  transfer  it  to  himsell 

(a)  Conceded,  Verntm'$  Case,  4  Co.  2.  low) ;    Bargent   v.   TAoMfMon,   (/.i.p.a.) 

As  to  Conditions  in  Leases  (which  are  (Time  for  Lessee's  repairs  under  Special 

the  only  cases  in  which  such  questions  circumstances)   4   Giff.  473.    (Relief 

DOW  arise)  see  Crqfl  y.  Lumley^  6  H.  L.  was  also,  but  on  special  grounds,  given 

672;  Ward  v.  Day,  5  B.  «6  S.359;  Doe  in  NortheoU  v.  DvU.  {gi^a.)  2  Eden. 

V.  ITall,  8  B.  &  C.  308.  319);  AiMlabiM  v.  Rk;   (^.*.rc.A),  3 

(h)  CarptnUr  v.  BUmdford,  8  B.  &  C.  Madd.  256;  CoOeit  v.  CoUett,  (g.h.M,c.d,), 

575.  L.  R.  2  Eq.  203;  BetU  v.  Bwrek,  (9.M. 

(c)  See  Sugd.  Pow.  (8th  Ed.),  85 1  »gq.  r.6.)  4  H.  &  N.  506 ;  Magt§  v.  LamO, 

(d)  For  definition  of  this  term,  oirft,  (g.mjr.b,),  L.  R.  9  C.  P.  107;  Hormr  v. 
p.  224.  FHntof,  i/.gjnx.s,h.%  9  M.  &  W.  679. 

(«)  Popkam  V.  BampJUId,  (g.kc.o.)  1  Proteeior  4r.  Co,  v.  Orim,  (A«.6.),  L, 

Vem.  79,  169;  Samdna  v.  -P^.  (/«>•  R.  5  Q.  B.  D.  121. 

«.)  12  Vez.  282 ;  Woodman  v.  Blakt,  (g,  (f  to  v)  Cases  cited  in  the  last  note 

h.r.e.)  2  Yem.  222  (which  contrast  and  marked  with  these  letters  respec- 

with  Madtm  v.  WUkmghbg,  cited  be-  lively. 
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hold  (a),  or  of  a  sum  which  would  otherwise  be  forfeited  (&), 
or  the  acquisition  of  real  (c)  or  personal  (i)  property;  espe- 
cially if  the  same  forfeiture  is  to  follow  on  a  partial  as  on  a 
complete  breach  {e),  though  it  was  Stipulated  that  the  sum 
to  be  paid  on  breach  should  be  deemed  not  a  penalty  but 
Liquidated  damages  (J),  unless  the  amount  was  deposited 
with  the  party  {g)  (i),  or  with  a  stakeholder  (A),  or  other 
special  circumstances  occiirred  (f).  But  relief  is  only 
granted  if  either  the  liability  to  forfeiture  was  imposed  by  a 
contrad^  or  disposition  (as  distinguished  from  the  rules  of 
law  whether  statutory  (/),  customary  (A),  or  judiciary),  or 
it  was  imposed  merely  to  secure  payment  of  money  (/),  or 
the  breach  was  inadvertent  (m),  or  some  circumstances 
occiirred  to  preclude  the  party  to  whom  the  forfeiture 
accrued  from  taking  advantage  of  it  (n) ;  and  only  if,  (when 
the  condition  does  not  bear  a  value  in  money's  worth,)  it  is 
fulfilled  as  nearly  as  circumstances  admit,  (as,  when  it 
requires  Consent  to  a  Marriage  {o));  and  only  if  (in  cases 
in  which  the  breach,  so  far  as  relieved  against,  does  involve 

(i)  Perhaps,  however,  this  decision  (g)  depended  on  the  fiict  thai  the  ram 
there  deposited  was  a  part  of  the  purchase  money.  The  vendor  is  entitled, 
^rre^^ectivelj  of  conditions  of  sale,)  to  the  deposit  if  the  porohaaer  wholly 
repudiate  the  contract  (^),  but  not  (it  seems)  if  he  break  it  in  part  only  (jij; 
but  he  seems  entitled  to  retain  the  deposit  (p).  though  not  'any  other  tnm  (q), 
on  even  a  partial  default,  if  he  has  expressly  stipulated  that  it  shall  be  for* 
leited  (r).  His  right  under  the  usual  condition  of  sale,  (which  oontains  such  a 
stipulation,)  is  to  reooTer,  1— The  deposit  if  unpaid  (p),  8 — The  amonnt  (if 
any)  by  which  the  deficiency  on  an  actual  resale  exceeds  the  deposit  («),  3--- 
The  expenses  attending  on  a  resale  («)  or  attempted  resale  (<). 

Utod)  Cases  so  marked  in  p.  31 1,  (m)   Nash  y.  C.  2lsr5y,  8  Yem.  537. 

n.  ?«).  (n)  Conceded  P«acAy  ▼.  D,  SamurMi, 

(«)  MQg§9  y.  LoMff;  fformr  y.  FSn-  p.  988. 

fof;  ProUeiar  4«.  Co.  y.  Griet.  (o)  As  in   the  cases  to  whose  naiiMi 

(f)  MoQM  y.  XioMff ;  Homir  y.  Flmtof,  I  have  added  the  letter  «. 

(a)  Exp.  BwrrM  re  PonwJI  (9.m.r.6.),  (p)  HmUm  y.  Sparket,  (gjmjrJb,'),  L.  B. 

L.  R.  10  Ch.  618.  3  C.  P.  161. 

(A)  Lea  y.  WhUak§r,  (y.»j  6.),  L.  R.  (9)  B«iU  y.  Burek,  4  H.  &  N.  506. 

8  0.  P.  70.  (r)  As  m  BudoH y^Sparkes; and  Battt 

ri)HintedinL.R.9C.  P.  116.  r,  Burck. 

(j)  Kioimg  y.  Sparroto,  1  Ba.  &  B.  (f)  Odfcemfai  y.  Hiit%,  (gjmjrJk.),  E.B. 

367.  &  E.  485. 

(*)  PMcAy  y.  D.  SmmrMt,  8  W.  T.  (I)  fitwr  y.  DoMtl,  (amjr.hX  L.  B. 

L.  a  Eq.  (3rd  Ed.)  987.  10  C.  P.  538. 

(i)  Conceded  Ptmok^  y.  D,  SomtrMi, 
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a  loss  to  the  party  to  whom  the  forfeiture  accrued  (a),)  a 
sufficient  equivalent  has  been  {b)  or  is  to  be  {c)  given,  speci- 
fically (b)  or  pecuniarily  (^),  (the  amount  of  pecuniary 
compensation  being  the  sum  sufficient  to  compensate  for 
the  loss  really  suffered  {d)y  rather  than  a  sum  bearing  the 
same  proportion  to  it  as  the  value  of  the  thing  forfeited 
bears  to  the  loss  which  would  have  been  suffered  from 
breach  of  all  the  conditions);  and  (in  cases  in  which  pecu- 
niary compensation  is  required)  only  if  that  compensation 
be  capable  of  estimation  {e);  and  (in  case  of  forfeiture  of  a 
Lease)  not  if  the  breach  be  wilful  (/),  (but  this  exception 
does  not  seem  to  extend  to  any  other  case  (g)) ;  and  not  if 
such  circumstances  occur  as  would  exonerate  from  an 
engagement  entered  into  in  consideration  of  a  stipulation  to 
the  same  effe(5t  as  the  Condition;  nor  (therefore)  if  there  be 
but  one  condition  the  performance  of  which  was  meant  to  be 
secured  (h)  (though  the  penalty  far  exceed  the  damage  suf- 
fered (A)),  unless  the  condition  be  divisible,  (as,  a  condition 
to  pay  money  (i));  nor  if  the  part  of  the  condition  which  was 
broken  was  secured  by  a  distind\  portion  of  the  penalty  (j) 
(even  though  such  part  admit  of  further  subdivision,  as, 
when  the  condition  is  that  ;^6oo  shall  be  forfeited  for  each 
month  during  which  work  remains  unperformed  (J) ) ;  nor 
(on  principle)  if  the  condition  be  that  the  party  shall  give 
security  for  the  performance  of  his  stipulations,  (for  which 

(a)  As  in  oases  cited  in  tbis  Chapter  (g)  KembU  y.  Farrm,  (/.m.l.a.)    6 

except  tho§e  in  the  next  two  notes.  Bing.  141. 

(6)  As  in  Pophamy,  Bampfield,  Vem.  (*)  Price  y.  Oreen.  (g.m.u.h.^  16  M.  & 

79,  167.  W.  846;  Alkyns  y.  Kmnitr,  (g.m.ub,)  4 

(c)  Magee  y.  LaveU,  L.  R.  9  C.  P.  107 ;  Ex.  776;  Gahworthy  y.  StnUt,  (gjn.u,b.) 
Hormry.  FUnloff,  9  M.&  W.  679;  Exp.  1  Ex.  659;  as  to  Pleadings,  fl«r«ly.Hiiril, 
VayghoH  re  Edridge,  (J.ip.a.)  T.  &  R  4  Kx.  579. 

434;  Dagtnham  T.  D.  Co.  exp.  UuisM,  {i)KeDagenkamSrc  ,L.R.  8Ch.l022, 

(J.m.r.c.)  L.  R.  8  Ch.  1022.  (which  I  cannot  reconcile  with  Bat' 

(d)  Sd.  Kembit  y.  Farren,  (y.m  r.6.)  clay  y.  Messenger,  L.  J.  43  Ch.  449); 
6  Bing.  148.  and  the  cases  on  the   Redemption  of 

(e)  Essential.  Bracebridge  y.  BttckUg,  Mortgages. 

{/.i.pM.)  2  Pr.  200.  0)  ParfiUv.Chambre,  exp    D^AUey- 

(f)  Braeebridge  y.  Buckletj;  mil  y.  rac.  (fk.i.b)  L.  R.  15  Eq.  36;  Herbert 
Barclay,  {ftp  a.),  18  Vea.  56;  sd.  Bar-  y.  SaUebwy  ^-c.  J2.  Co.^  (/,m,ub,)  L.  R. 
yail  V.  Thompeon,  (jA.p.a.)  4  GiS,  473.  2  Eq.  221. 

40 


814        RELIEF  AGAINST  PENALTIES  AND   FORFEITURES. 

and  other  reasons  the  breach  of  a  condition  that  a  Lessee 
shall  insure  was  not  relievable  {a)  until  made  so  by  statute 
{b)) ;  nor  if  the  condition  be  for  payment  of  the  Rent  reser- 
ved by  a  Lease  containing  it  (^),  unless  relief  be  sought  within 
Conditions         six  months  after  evicflion  (c).    Nor  is  breach  of  a  Condition 

Precedent  (d)  relieved  against,  either  in  respedl  of  Time  (e) 
or  otherwise  (/) ;  whether  it  be  contained  in  a  Testamentary 
{g)  or  other  {h)  Disposition  or  in  a  Contract  {«);  nor  whether 
it  be  to  make  an  Award  (j),  to  Settle  property  (^),  to  Marry 
a  specified  person  (/),  or  with  a  specified  Consent  (w),  to 
pay  money  (w),  to  give  notice  or  request  (o),  or  otherwise  (/); 
nor  whether  the  conditional  right  be  the  making  of  Works 
(q),  Preemption  (r),  the  acquisition  of  real  (5)  or  personal 
{t)  property,  the  retention  (w)  or  Redemption  (u)  of  it,  exon- 
eration fi:om  debt  (v),  paj'ment  by  one's  debtor's  Relative 
of  a  Comf>osition  on  the  debt  (te/),  or  otherwise  {x),  unless 
either  the  conditional  gift  be  a  legacy  of  pure  {y)(i)  person- 
ality (z)  in  bequeathing  which  the  testator  regarded  the 
purpose  of  the  legacy  more  than  the  condition  {z),  or  the 
condition  pracflically  operate  as  if  subsequent  (ai),  or  the 

(1)  "  Pwrg  Personalty"  means  a  Chattel  not  charged  npon,  nor  being  an 
interest  in,  nor  raisable  by  dealing  with,  a  tenement. 

(a)  WhiU  V.  Warner  2  Mer.  459.  Finch  445;  Thompum  r.  Hrndtom,  («.U. 

(6)  22  &  23  Vic,  c.  35,  s.  4-9 ;  23  &  p.v.)  L.  R.  4  U.  L.  1 ;  sd.  exp.  Bennet,  (p. 

24  Vic,  c.  126.  in,v.)  2  Atk.  527;  re  Hatlon,  {e.um.v.) 

(c)  15  &  16  Vic,  c  76,  s.  210.  L.  R.  7  Ch.  723;  qualified  by  exp.  Kb^ 

(d)  Sweet  v.  Anderson,  2  B.  P.  C.  256;  re  Harpier,  (« i.n.w.)  L.  R.  17  Eq.  332; 
Damky  v.  L.  N.  jr.  R.  Co.,  i^.ijq.)  WUtiama  v.  Moslyn,  («  ip.w.)  (in  whieh 
L.  R.  2  H.  L.  43;  Ranelagh  y.  Melton^  there  were  words  making  time  essential 
(«.i.fi.r.)  2  Dr.  &  S.  278;  Weston  t.  but  the  Court  did  not  rely  on  them)  L* 
Co/ftiM,  (e.t.n.r.)  12L.T.N.  S.  4;  Mas-  J.  33  Ch.  54,  qualified  by  Franco  t. 
ton  V.  WUloughby,  (jeq.n.r.')  Vin.  Ab.  A  hares,  {e.i.pw.)  3  Atk.  342,  for  defi* 
Condition  T.  3  12;  (those  marked  (r)  nition  of  "Condition  Precedent**  see 
being  qualified  by  Mills  v.  Haywood,  (e.  ante,  p.  224. 

i,n.r.)   L.  R.  6  C.  D.  196);   Berty  v.  («-«)  Such  of  the  above  cases  as  are 

Faulkiandf  ffgls.)  12  Mod.  182,  (com-  so  marked  respectively. 

promised  on  appeal);  ClarU  v.  Parker,  (y)  Essential,  Sheriff.  Morloeh,  W. 

(f.g,m^.)  19  Vez.  I  (an  extreme  CMse);  Kel.  24. 

Harvy  v.  Aston,  (f.g.m.t.')  Comyns  726  (*)  Dawson  r.  OUver-Massey,  (f.g,sm, 

and  see  19  Vez.  14;  Atkins  v.  Biccocks,  I.)  (in   which   the    personalty  estate 

(f.g.m.t.)  1  Atk.  500;  GarhU  v.  HUton,  only  was  in  question),  L.  R.  2  C.  D.  753. 

(f.g.mj.)  9  Mod.  410;  Burgess  v.  Robin-  (al)  Burleton  v.  Humfrey,  ij.g.mj,)  \ 

son,  {e.g.o.t.)  3  Mer.  7 ;    Fenersham  y.  Amb.  259. 

^olffNi,  («i.  [Marriage  Articles],  kM,) 
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beneficial  estate  passes  immediately  so  that  the  condition 
is  precedent  to  the  legal  estate  only  (a);  or  the  condition  be 
merely  to  release  some  right  which  the  party  has  never 
enforced  (b);  or  the  party  to  whom  the  forfeiture  would 
accrue  dispensed  with  performance  (c);  or  a  third  f)erson 
was  to  perform  (d)  or  see  to  the  performance  of  (e)  the 
condition,  and  he,  for  a  reason  personal  to  himself  (/),  or 
neghgently  (e),  or  inequitably  (^),  omitted  to  do  so.  And  (as  Relief  on 
every  condition  subsequent  by  which  property  is  divested  g^unasmimt 
is  precedent  to  the  revesting  of  it,  and  may  therefore  be  breach  of  a 

Condiiion  by 

considered  a   condition  precedent  whenever  it  has  to  be   performing 
performed  by  the  Disponor)  relieHs  not  granted  on  breach    j^onw  wasto 
by  the  disponor  of  a  condition  by  fulfilment  of  which  he    Redeem, /kc, 
might  Redeem  {h)  or  Repurchase  ( i)  the  property,  whether   when  the 
he  (by  the  disposition)  created  that  property  (/),  sold  it  (^),    ^i^ponee  may 
or  released  an  existing  right  to  redeem  it  (/) ;  and  though    performance, 
the  condition  has  become  impossible  by  Acfl  of  God  (m) ; 
unless  either  the  disposition  was  voidable  on  repayment  of 
the  consideration  (»);  or  the  condition  is  construed  as  a 
Charge  (o),  (which  seems  to  be  the  case  whenever  it  is  to 
pay  money  (/>)  and  the  right  of  redemption  is  reserved  to  a 
third  person,  except  when  the  condition  confers  a  right  of  When  he  may: 
Preemption  {q)) ;  or  the  disponee  is  to  be  entitled  meanwhile   ""^  h°^^*^ 
to  compel  redemption  (y)  or  repurchase  (5),  (in  which  case  been  decr^ 

(a)    Wallop  V.  Shaftesbury,  (e.hk^s.)        (J)  Accordingly  Prtsion  v.  KttU,  {h. 

Vxn.  "Condition"  T.  3,  1.  «.«.)  L.  U.  12  C.  D.  760;  Joy  v.  Birch, 

(6)  Uayward  y.  Angel,  [e  g.p  /.)  Vem.  (h,n  m  )  10  Bli.  N.  S.  200;  Knox  v.  Tiir- 

222.  ner,  (h.n.u.)  L.  R.  5  Ch.  515. 

(c)  To  this  may  be  ref erred,  Wheeler        (Jc)  Barrell  v.  Sahine. 
V.  Warner,  {fgm  /)  1  S.  &  St.  310.  (/)  Ensuxrth  v.  GriJIHh,  («./.».«.)  5  B. 

(if)  Sd.  WoitkmgUm  v.  Evan9,  (f.g.m,  P.  C.  184. 
f.)  I  S.  &  St.  172;   Sprunge  v.  Smith,        (m)  Co.  Litt.  206. 
(/Xm.s.)  Amb.  263.  (n)    Bromley  v.  EoUand,  (jt.lmM.)  7 

(«)  O'Callaghan  y.  Cooper,  (B.g.k.l.)  5  Ycz  3. 
Yez.  1 1 7.  (o)  Bland t. MiddUton,  {;gn  «.)  2  Ch. 

(f)  Sd.  Worth'mgton  v.  Ewms,  Ca.  1 ;  Walluy.  Crime*, (e./M.n.t.)  1  Ch. 

(g)  Sprange  y.  Smith,  Ca.  90. 

(*)  Barrell  y.  Sabine,  (e.fc.n.ii.)  1  Vern.  (|>)  Cases  cited  in  n.  (0);  Wright  y. 

268.  Wilkin,   2  B.  &  S.  232;  Ait.'Oen,  y. 

(0  WUliama  y.  Oweu,  (eXn.u,.)  5  M.  Wax  Chandleri^  Co.,  L.  R.  6  H.  L.  1. 

&  Cr.  303;  Goodman  y.  Grierson,  (e.A.n.  (9)  Maston  y.  WiiUnighby,  (€.g,nt,') 

u.)  2  Ba.  6c  B.  275.  Vin.  Ab.  "Condition,"  T.  8, 12. 
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it  is  held  that  the  disposition  is  a  security  and  that  the 
beneficial  estate  continues  in  the  disponor  till  breach,  so  that 
the  dod^rine  of  relief  against  forfeitures  becomes  applicable 
in  his  favour)^  as»  when  he  conditionally  offers  to  vest  in 
a  Creditor  the  right  to  participate  in  a  Trust-deed  (0),  or 
when  he  disposes  of  property  in  consideration  of  a  sum 
which  he  binds  (b)  himself  or  is  bound  (c)  to  repay,  (in  which 
case  the  breach  is  equally  relievable  though  the  disposition 
be  absolute  in  form  {d)  and  stipulate  that  the  time  for 
redemption  shall  be  essential  («),  and  such  stipulation  b 
therefore  void  («)).  And  the  Court  may  authorize  redemp- 
tion even  after  the  timejtfescribed  for  it  by  a  Foreclosure 
decree,  importing  that  the  foreclosure  shall  (on  failure  to 
pay  pimcflually)  become  absolute  (/);  and  it  generally  does 
authorize  this  (even  after  the  mortgagee  has  sold  the  estate 
(/))  if  the  value  of  the  estate  be  much  greater  than  the 
amount  of  the  mortgage-money  (g),  or  the  property  be 
specially  prized  by  the  mortgagor  (/),  unless  the  mortgagor 
has  long  delayed  (g).  But  the  Foreclosure  cannot  be 
opened  as  to  one  party  without  being  opened  as  to  aU  (A). 

But  relief  against  an  agreement  in  a  Mortgage  to  pay 
additional  Interest  whenever  the  interest  may  be  in  arrear 
seems  to  depend  on  the  wording  of  the  clause  (»). 

And  the  do(5lrine  of  relief  is  inapplicable  when  the  for- 
feiture is  to  be  occasioned  by  an  acSl  to  be  done  by  the  party 
who  made  the  conditional  disposition,  for  then  a  dispensation 
with  the  terms  of  the  condition  would  causey  (not  prevent,) 
a  forfeiture  (/). 

'  (a)  Sd.  Wmama  v.  Mortffn,  (p,ihM.)  scribed)  1  Yez.  160;  and  see  Jfiy  t. 

L.  J.  S3  Ch.  54 ;  Whiimon  v.  Turquand,  May,  S3  Bea.  81. 

(j».i.A.».)  3  D.  G.  F.  G.  107 ;  Re  BaUr'9  («)  Sd.  VamM  y.  ThomM,  1  R.  &  IL 

Tnuts,  (p.iA.v.)  L.  R.  10  £q.  554.  513. 

(6)  Accordingly  Vemtry.  WvuimUy,  (f)  CampbeU  t.  Sofyknd,  L,  R.  7  a 

(A.M.ti.jr.)  2  S.  &  L.  393 ;  implied  in  Knox  D.  1 66. 

T.  Turntr-,  JPruion  v.  SeeU;  Fiahcr  on  (g)  CampbtUr,  HefyUmd, 

Mortgages  (2nd  Ed.),  14-16;  WilHami  (A)  Paieh  v.  Ward,  4  Giff.  96- 

y.  Owen,  (»Xn.u.)  5  M.  &  Cr.  307-8.  (i)  2  Dav.  Con.  C3rd  Ed.),  592-3;  lee 

(c)  Sd.  Thompscm  y.  Eudmn,  («.A.i.«.  H«rh§ri  y.  SaHtbury  T,  Co.,  L.  B«  2  Eq. 

».)  L.  R.  4  H.  L.  15.  221. 

(d)«f«Mry.  Grmmoaif,  (pXmjM.)  19  (j)  Co.  litt  206a»  Via.  Ab.  Con* 

Yez.  418;  Bak$r  y.  Wmd,  (no  time  pre-  dition  I,  c.  15. 
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The  Judges  having  Jurisdicflion  in  Lunacy  relieve  a  Tenant    Lnnatio't 
whose  landlord  is  lunatic   from  forfeiture  of   his    lease  relieved, 
in  cases  in  which  the  Judges  think  such  a  course  prudent 

Concealment  of  a  Mortgage  from  an  intended  second   Concealment 

of  Mortgife 

mortgagee  disentitles  the  mortgagor  to  redeem  the  latter  {b)  from  Second 

if  his  mortgage  was  honestly  obtained  {c).  Mortgagee. 

And  an  agreement  to  forfeit  a  sum  in  case  of  breach  of  a  Condition 

condition  is  held  to  imply  an  agreement  to  perform  that  ment*to**'*^ 

condition,  for  breach  of  which  agreement  damages  may  be  P«rfo"n. 
recovered  if  preferred  (i). 

(«)  Exp.  Vmigham  re  BdriJgt,  T.  &        (iQ  Bldkty.PiUn,  1  D.G.J. 8.345; 

B.  434.  Fonblanque  on  Eqnity  153  (J),  qualifi- 

(6)  4  W.  &  M.  c  16,  interpreted  by  ed  by  Magram  y.  ArtkibtM,   I  Dow. 

Kemuard  t.  Fwivo^,  2  Giff.  81.  107. 

(e)  Siaiord  y.  iSEtOy,  2  Yem.  589. 
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CHAPTER  XXXVIII. 

RIGHT  OF  PURCHASER,  &C.  TO  ENFORCE  WHAT  HE  CAN  REQUIRE 

WITH  ABATEMENT  FOR  THE  REST;  AND  HIS  LIABILITY  TO 

COMPENSATE   THE   VENDOR   FOR   EXCESS. 


Generally.  These  rights  are  so  nearly  akin  in  their  effects  to  those 

discussed  in  Chap.  XXXVI,  that,  although  dependent  on 
widely  different  principles,  they  must  find  a  place  here: 
Purchaser  who       A  party  entitled  to  specifically  enforce  a  Contract  part 
STmay  enforoe   °^  which  is  impra(5licable  may  enforce  the  rest  (a),  whether 

practicable         the  Contradt  was  to  Sell  (J),  or  Lease  (c) ;  and  whether  the 
part. 

performance  of  the  omitted  part  is  impossible  (i),  or  imen- 

forceable  (e),  or  becomes  unlawful  (/);  and  whether  the 

deficiency  is  that  the  Vendor  is  only  entitled  t04>art  of  the 

agreed  subjedl  (g),  or  to  a  share  in  it  (A),  or  that  its  size  is 

less  {i)f  or  that  the  interest  dealt  with  is  shorter  (/),  or  will 

commence  later  (A),  than  was  supposed,  or  that  the  property 

is  subjedl  to  incumbrances  (/),  or  to  an  easement,  (as,  a 

right  to  work  coal  mines  under  it  (w),  or  to  live  rent  free  in 

Cottages  on  it  (w),  or  that  the  Vendor  cannot  make  agreed 

improvements  on  it  (o)  or  on  adjoining  land  (p). 

This  Rule  is  peculiarly  applicable  if  the  Contra(5l  provide 

that  Misdecriptions  shall  be  compensated  for  {q);  but  does 

(a)  Sd.  MestoMT  v.  Gillespie,  11  Yez.  Grifith,  (b.dj.z.),  I  Swan  54;  PaSmUrr. 

640;  Whittemorey.  \VhUtemore,(b.dg.z.)  Sewby,  (b.dj.q.M.),  11  Hare  26;  Barttr 

L.  R.  8  Eq.  603 ;  Western  v.  Ruuetl.  (6.  t.  Cox,  {b.d.k.s.)  L.  R.  4  C.  D.  464 ;  N§U 

d.g,)  3  V.  &  B.  192 ;  Maw  v.  Ttipham,  (6.  thorpe  v.  Holgaie,  {bJXz,)  i  ColL  203; 

d,h,)   19  Bea.  576;  Hooper  y.  Smart  or  Ranudenv.  Hurei,  (6.d.m.«.)  L.  J.  27  Ch. 

Baileij  V.  Piper.  (6  d.h.B,)  L.  R.  18  Eq.  482;  Brandling  t.  Plummer,  (b.d.n.  aod 

683;  Jones  t.  Evans,  {b.dk  *.)  L.  J.  17  in  effect  z.),  2  Drew.  427;  Peacock  y. 

Ch.  460;  Horrocks  y.  Rigby,  (b.dXU.)  Penson,  (b.ep.g.z,)  U    Bea.  355;   Mc 

L.  R.  9  C.  D.  180;  Cordmgky  v.  CheMS§-  Kenzie  v.  Hesketh,  (cd.U.)  L.  R.  7  C. 

brough,  (b.dl)  3  Giff.  496;  Durham  y.  D.  675;  BetUsumrth  v.  D.  Si,  PauTs,  (c 

Legard,  {,bd,i.)  13  L.  T.  N.  S.  82;  HiU  fj,)  1  B.  P.  C  240;  MiddleUmy,  Greets 

y.  Burkley,  {b,di.M.)  circamstances  spe-  wood,  {c.e.o.x.)  2  D.  G.  J.  S.  142.    Bat 

cial,)  17  Vez.  394 ;  King  y.  Wilson,  (6.  Johnson  y.  Johnson,  3  B.  &  P.  162  tarns 

d.is.)  6  Bea.  124;  Barnes  y.  Wood,  (6.  on  another  point. 
dj,z.)  L.  R.  8  Eq.  424;  sd.  ^ood  v.        {b-q)  Cases  so  marked  in  note  (a). 
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not  apply  if  the  effedt  would  be  to  leave  on  the  Vendor's 
hands  such  a  portion  of  (a),  or  partial  interest  in  {b),  the 
property,  as  cannot  be  fully  enjoyed  apart  from  that  portion 
or  interest  which  the  Purchaser  would  acquire ;  nor  if  the 
sale  of  that  portion  without  the  rest  would  be  a  breach  of 
trust  {c),  or  be  otherwise  prejudicial  to  a  third  person  {d) ; 
nor  if  the  Purchaser  knew  (^)  of  the  defecf^  (it  being  serious) 
when  he  contra(5led  (^),  (as,  if  there  were  two  Vendors,  and 
the  purchaser  knew  that  one  had  no  definitive  intention  (/), 
or  was  under  disability  (^),  or  that  his  share  would  not  be 
bound,)  but  this  does  not  extend  to  mere  knowledge  of 
circumstances  suggestive  of  the  defecfl,  (as,  that  the  property 
was  occupied  by  a  person  who  turned  out  to  have  an  im- 
portant interest  in  it  (A) ). 

A  party  entitled  under  the  above  rule  to  enforce  part  of  With  Abate- 
a  contradl  is  also  entitled  to  abatement  in  respecfl  of  the  ™®°*' 
rest  (/),  though  it  was  stipulated  that  Misdescriptions  should 
not  be  compensated  for  (J)  (unless  the  deficiency  be  small 
(J)) ;  and  especially  if  it  was  stipulated  that  they  should  {k) ; 
but  only  (it  seems)  if  there  be  some  standard  by  which  to 
estimate  the  compensation  (/),  (and  therefore  not  if  the 
deficiency  be  lack  of  title  to  such  Mines  as  may  be  under 
the  property  (w),  or  be  an  Incumbrance  on  a  benefice  the 
Advowson  of  which  is  the  subjedt  of  sale  (n),  or  be  that 

(a)  Sugd.  V.  P.  (i4th  Ed.)  316,  pl.8.         (g)  CtutU  ▼.  WUkimMm, 
(6)  Sd.  WktaiUy  t.  Slad;  {hd.h)  14        {h)  NeUhorpey.  Holgaie;  Brandlmg  y. 

Sim.  126,  as  modified  by  the  criticism  PUmmer;  James  v.  LUkfisU  (b.d.k,)  L.  R. 

in  Sngd.  Y.  P.  3 1 7.    But  it  is  doabtful  9  Eq.  5 1 ,  (in  which  it  was  held  that  he 

whether  the  Court  there  meant  to  de-  was  not  entitled  to  eompeiuatiom,  as  to 

ttde    more    than    that    compensation  which  see  below).   That  a  vendor  can^ 

•honld  not  be  allowed.     Nothing  was  not  enforce  in  this  case  see  p.  295  (6). 
left  on  the  vendor^s  hands  in  Hooper  t.        (i)  Cases  marked  c  tn  n.  (a). 
Smart,  (j)  Whiitemore  v.  Whiltemore. 

!e)  Said  Mam  y.  Topham.  Ik)  Cases  marked  9.  in  n.  (a). 

(f)  Thomas  y.  Dering,  {b.djk.)  I  Ke.         (/)  See  WhUe  y.  Cuddou,   8  C.  &  F. 

729]GrakamT.Oliver,(b.dg.)3Be&.  124.  766;   and  Bambridge  y.  Kimiaird,  32 

(e)  Hamett  v.  Yielding,  ie.d.g.)  2  S.  &  Boa.  346 

L.  549;  Price  v.  Griffith,  icdX)  I  D.  G.         (m)  Ahanleg  y.  Kimtaird,  (b.e.)  2  M. 

M.  G.  80;  Castle  v.  Wilkimon,  ib.d.h)  L.  &  G.  1. 

R.  5  Ch.  534.     Knowledge  i^  •uewlia/,         (n)    Edwards- fTood  y.   Marjoribanks, 

Borrocks  y.  Rigby.  {b.e.)  7  H.  L  806. 

(f)  Friee  y.  ChigUk 
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property,  described  as  subje(5l  to  a  lease  to  two  persons,  is 
really  subjecfl  to  a  Lease  made  to  another  person  and  now 
vested  in  one  of  the  two  specified  (a));  and  not,  (it  has  been 
held,)  if  the  purchaser  knew  all  the  circumstances  suggestive 
of  the  defedl,  (as,  that  the  property  is  occupied  by  one  who 
turns  out  to  have  an  interest  in  it  (b));  nor  in  respedl  <d 
incumbrances  imposed  by  law,  as  Taxes  (c) ;  nor  if  the  defi- 
ciency be  an  incumbrance  which  the  purchase  money  would 
be  insufficient  to  discharge  (d) ;  nor  (it  seems)  in  any  case 
in  which  the  defedt  is  essential  in  the  sense  already  ($) 
defined;  nor  (therefore)  if  it  be  that  the  Size  of  the  property 
is  much  less  than  (/),  or  its  Tenure  different  from  (^),  that 
stipulated  for,  (though  it  was  agreed  that  Misdescriptions 
should  be  compensated  for  (A),  and  especially  if  it  was 
agreed  that  they  should  not  (i));  nor  if  the  property  would 
not  answer  the  purpose  for  which  it  was  purchased,  (as, 
Sporting  (/));  nor  in  respe(5l  of  Timber  to  which  the  Vendor 
cannot  show  title,  the  land  being  Copyhold  (A),  (though  it 
had  been  agreed  that  the  purchaser  should  pay  a  distindt 
price  for  the  timber  and  was  argued  that  he  should  be 
exempt  at  least  from  this  {k),  and  though  land  was  partly 
freehold  and  partly  copyhold,  and  the  vendor  was  not  to 
show  which  was  which  (/)). 
And  in  some  A  purchaser  is  entitled  to  accept  an  imperfedl  title  (m) ; 

oases  Indem- 


nity. 


(a)  nUgewajf  v.  Gray,  (&.«.)  1  M.  &  the  gronnd  of  decision  was  that  stated 
G.  109.  in  the  text);   sd.  WheatUg  y.  Shuk,  4 

(b)  James  y.  LkhfieU,  approyed  hj  Sim.    127;    contra    sd.   CorSmglmf    y. 
one  Judge  in  PhiUipt  y.  MilUr,  L.  R.  10  Cheueborough,  3  GifiP.  504. 

C.  P.  427.     Bnt  Nellhorpe  y.  HtAqatt,  (g)  Sd.  Durham  y.  Legwrd, 

(in  which  the  occupier  was  also  the  (h)  For  in  Durham  y.  Ltgard,  it  was 

freeholder),  and  Brandling  y.  P^mmer,  agreed   that     all    usnal    Btipolations 

(in  which  the  decree  for  compensation  should  he  inserted  in  the  formal  ooii- 

wos  postponed  until  enquiry  should  he  tract. 

made),  are  contrary.  (i)  As  in  Cordmgky  y.  Chtaa^romgik 

(c)  Barraudv.ArcheTy  (b)  2  Sim.  433.  (T)  (Durham  y.  Legard, 

(d)  Maw  y.  Topham:  But  ought  he  (k)  Crotw  y.  Lamr€neat  (&-9«)  9  Hais^ 
not  to  he  entitled,  after  paying  o£f  the  462. 

incurahrance,  to  deduct  the  balance  as  {()  Ctomm  y.  Keena,  {b.g.)  9  Hare.  469. 

an  abatement  (m)  Antt^  p.  103  («) ;  Turpm  y.  Chttm- 

(e)  AnU.  p.  299.  bera^  29  Bea.  104]  Benueli  t*  Fowkr^  S 

(f)  Durham  y.  Lrgard,   (in  which  Bea  302. 
the  income  was  correctly  stated,  and 
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but  he  is  never  entitled  to  an  Indemnity  against  a  defecfl  in 
the  title  (a) ;  nor  against  the  chance  that  an  incumbrance, 
by  which  other  property  of  the  Vendor  is  also  bound,  may 
be  levied  upon  the  subje<5^  of  sale  (b);  unless  he  has 
stipulated  for  such  indemnity  (c).  But  a  purchaser  who 
stipulated  for  an  indemnity  which  it  is  afterwards  found 
cannot  be  given  is  entitled  to  another  indemnity  instead  (d), 

A  Purchaser,  entitled  under  the  rule  above  discussed  to    Or  nuiy  (in 
an  abatement,  but  the  amount  of  the  abatement   due  to    Rescind, 
whom  cannot  be  ascertained,  is  entitled  to  rescind  and  to 
recover  back  any  purchase  money  he  may  have  paid  (/). 

Excess  in  the  Quantity,  Duration,  &c.,  of  the  subjecSl  of  Vendor  of 
sale,  over  what  the  parties  contemplated,  seems  to  make  the   greater  thin 
purchaser's  right  to  specific  performance  conditional  on  his   f^^™*?  ^^^  ^ 
proportionately  increasing  the  price  (g) ;  especially  if  the   perform  only 
contradl   stipulated   that   excess   should   be   compensated   Liw^oompcn- 
for;  but  even  such  a  stipulation   only   applies   when  the   nation, 
excess  is  moderate  (as  -^ths  (A)  of  the  whole),  and  probably 
cannot  even   then  be  enforced  against   a  purchaser  who 
prefers  rescission  (J). 

So,   a   purchaser  of  property   subjecfl   to   burthensome   Vendor  of 
covenants  is  only  entitled   to   specific   performance  if  he   burthenedis 
covenants   to   indemnify   the   vendor   against   subsequent   ^«vndto 

•^  o  ^  perform  only  if 

breaches.     And  this  holds  though  he  was  not  aware  of  the   purchaser 
covenants  when  he  contradled  (7).  ii^denuSfy. 

(«)  Balnumno  v.  LumUy,  1  V.  &  B.  (^)From  Dart  on  Vendors,  (4th  Ed.), 

224;  approved  ratonr,  Brebner^  i  Bli.  592-3,  595  (o),  it  appears  that   that 

67.  great  Lawyer  has  not  found  any  daci- 

(b)Bambridg4y. Kmnaird,Z2BeiL34$.  sion  establishing  this  right;  nor  hare 

\e)  Conceded,  Aylelt  v.  Athton^  1  M.  I,  on  a  search  through  the  digests  alike 

&  Cr.  114.  earlier  and  later  than  the  date  of  hia 

(d)  MUHgan  v.  Cooke,  16  Ves.  I.  4th  Edition. 

(€)  Lukey  T  Higga.  24  L.  J.  Oh.  495.  (A)  litslie  ▼.  Tompson,  9  Hare.  268. 

(/)  jreatmaeoU  v.  Robint,  4  D.  G.  F.  (i)  Dart,  593-4. 

J.  390.  O)  ^'"^  ^-  Oh9*»  L-  ^'  24  Ch.  495. 
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CHAPTER  XXXIX. 

RESULTING  AND  CONSTRUCTIVE  USES  AND  TRUSTS. 


Owing  to  the  frequency  of  dispositions  made  merely  to 
5?^^'  .J^  ^      vest  fiduciary  powers  in   the  disponee,  or  to  evade  the 

I>18p08ltlOD  to  "^     '^  XT  1 

another,  or  a      technical  rules  already  (a)  discussed  as  affed^ing  the  legal 
his  name  do«8    estate,  a  Disposition  or  dealing  made  without  any  special 

notnecemrily   indication   of  an  intention  to  affecSl  the  Beneficial  estate 
gire  bim  the 

Beneficial  merely  transfers  the  Legal  estate  or  the  power  of  calling 

for  it,  or  confers  fiduciary  powers,  whether  it  be  a  dispo- 
sition (dire(5lly  (6)  or  through  the  custodian  of  the  fund  (^)) 
to  the  party,  or  a  purchase  (d)  (i)  &c.  in  his  name;  and 
whether  it  gives  a  perfedl  title,  (as,  a  transfer  of  Stock  does 
(^)),  or  not  (/);  and  whether  the  subjecfl  be  a  tenement  (^), 
or  a  fund  (A);  and  though  the  purpose  be  to  violate  the  law 
{% ) ;  and  though  the  transa(5lion  be  a  mere  contradl  to  pur- 
chase (7),  (unless  the  vendor  be  seeking  specific  enforcement 
(A),  or  the  person  intended  to  be  benefitted  have  given 
^ome  valuable  consideration  (/));  and  the  rule  especially 
'     holds  if  the  disponee  was  not  informed  (w)  of  the  dispo- 

(1)  The  cases  on  purchase  in  another*s  name,  and  those  on  dispositions  made 
for  the  disponor's  use,  depend  on  the  same  principle,  and  are  here  treated 
together. 

(a)  Ch.  XXV,  p.  211.     In   former  (e) /?u2erv.  JS:i(/(/«r;FwUv.Loii«isfe; 

times  there  were  other  motives,  which  Sculthorp  y.  Burg>'M$,  cited  in  Lewin. 

are  discussed  in  the  introductions  to  the  (f)  D.  Norfolk  v.  ^roime;  Oaskeli  t. 

text-hooks  on  Uses  and  Trusts.    See  Gaskeit;  Wray  v.  SUek;  FitUl  v.  LotU' 

also  anU,  p.  94-95.  dafe;  L.  TyrrtlTa  Ctue,  and  Bayta  T. 

(6)  Cases  cited  in  Lewin  on  Trusts  Kingdome,  both  cited  in  Lewin. 

(5th  Ed  ■ ),  1 1 6 ,  (6.)  (c ),  and  cases  cited  in  (g)  D.  Norfolk  v.  Broume ;  OasktU  t. 

p.  326  as  to  the  Statute  of  Uses.     But  Gaskell;  Wray  y. Sleek;  Rider  y.  Kiddtr; 

the  doctrine  is  denied  in  other  author-  Seaman  v.  Warman^  cited  in  Lewin. 

ities,  cited  in  Lewin,  which,  however,  (h)  Sculthorp  t.  Bwurgess;  L.  TyrrdFa 

pro1»bly  meant  no  more  than  that  the  Case. 

ordinary  declaration  of  use  is  sufficient  (i)  Field  v.  Lonedah,  13  Bea.  78. 

to  prevent  a  Resulting  trust.  (j)  Skidmore  v.  Bradford,  L.  R.  8  Eq. 

(c)  Gaskell  v.  Gaskell.  2  Y.  &  J.  502.  136;  Drew  v.  Martin,  2  H.  &  M.  130. 

(d)  Wray  v.  Steele,  2  V.  &  B.  338;  (k)  Drew  v.  Martin. 
Rider  v.  Ktdder.  10  Vex.  360;  Young  y,  (/)  Skidmore  v.  Bradford. 

Peachy,  2  Atk.  256.  (m)  Norfolk  v.  BrowM,  Pre.  Ch.  80; 

GatkeU  y.  Gatkell. 
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sition  or  if  a  partial  trust  was  declared  (a) ;  but  does  not 
apply  if  an  Intention  to  pass  the  beneficial  estate  be  ex- 
pressed in  the  disposition  (b),  or  proved  (c),  or  probable 
(d);  nor  if  the  disposition  be  Testamentary  {e);  or  be  a 
settlement  and  the  limitation  in  question  be  one  which  is 
usually  beneficial  in  settlements  (/) ;  nor  if  it  be  made  for 
Value  (g),  or  state  that  it  is  so  (A) ;  nor  if  the  disponor  be  so 
related  to  the  disponee  that  the  law  considers  him  under 
a  Moral  Obligation  to  provide  for  him  (»'),  or  (perhaps) 
so  related  that  an  intention  to  provide  for  him  is  prob- 
able (i);  nor  if  the  property  be  held  of  a  manor  by  the 
custom  of  which  the  rule  is  not  to  be  applied  (J) ;  unless, 
(in  each  of  these  cases,)  some  of  the  countervailing  circum- 
stances which  I  am  about  to  state  be  present.  And  the  rule 
does  not  extend  to  the  operation  of  a  disposition  in  barring 
an  entail  {k). 

On  the  same  principle,  a  parly  who  pays  oflf  an  incum-    Corollary: 

brance  is  held  to  become  entitled  to  it  by  way  of  transfer  (/),   T^®  ?^?°P" 

tion  of  E  Ciuurso 
though  he  have  an  interest  in  the  estate  aflfecfled  by  it,  (as,    does  not 

when  he  is  Life-tenant  (w),  or  owner  subje(5l  to  a  Shifting  JJ^^JJSih  it 

Clause  («),  or  purchaser  entitled  to  rescind  (o));  but  only  if 

the  incumbrance  be  specific  (p) ;  and  not  if  his  intention  ap* 

pear  to  be  to  extinguish  it  (q) ;  nor  if  he  was  absolute  owner 

(r)  (unless  his  intention  appear  to  have  been  to  become 

transferree  (s) ;  nor  if  he  was  entitled  to  acquire  the  owner- 

(a)  Cases  on  Creditor's  deeds,  cited  (/)  Crow  y.  Pettmgilt,  L.  J.  38  Ch. 

abore,  p.  98  (c).     Ward  v.  DyoM,  1  LI.  186. 

&  G.  117;  Langham  t.  Netmy^  3  Yez.  (m)  Redmgton  v.  Redmgton,  1  6a.  & 

467;  qualified  bj  Fishtr  y.  Brkrky,  10  B.  131;  sd.  St,  Foul  v.  K.  DwUey^  15 

H.  L.  159.  Vez.  172-3. 

(6)  Below  p.  324  (f.)-(h.)  (n)  Drmkwaier  r.  Combe,  2  S.  &  St 

[e)  Below  p.  324  (iJ-(/.)  340. 

rcQ  Curt§is^  Trtutt,  L.  R.  14  Eq.  220.  (o)  Mycock  y.  BeaUon,  L.  R.  13  C. 

>)  Below  p.  324  (m).  D.  384. 

if)  Bmylia  y.  Newioum,  2  Vem.  28.  (p)  MorUy  y.  Morky,  L.  J.  25  Ch.  7. 

Gr)  Exp.  ITt/cocib,  44  L.  J.  Bank.  12.  (9)   Asti^  y.  MiOer,   1    Sim.  298; 

(A)  Below  p.  325  (j')-{k.)  and  see  BwrrM  y.  E.  Bgrtmont,  7  Vez. 

(t)  Below  p.  325  (/.)  sqq.  206;  Tyrwkiii  y.  Tyrwhiii,  32  Bea.  244. 

O)  Edwards  y.  Fidtl,  3  Mad.  237.  (r)  Hood  y.  PhUiips,  3  Bea.  513;  and 

(i)  Tarmtr  y.  Radford^   6    Sim.  21.  see  Swiufen  y.  Swinfen,  29  Bea.  199. 

And,  as  to  the  resulting  use  on  the  («)  Wigiellr.  Wig$§!lf2  S.&.  St.  364; 

bftrring  of  a  legal  entail  see  Nighiingak  Kirkham  y.  SmUk,  1  Yes.  521. 
y.  FtrrwM,  S  P.  W.  206. 
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Particnlar 
diBcnssion  of 
lome  of  the 
circumstancos 
which  affect 
the  beneficial 
•state. 
Intention 
expressed  in 
the  disposi- 
tion. 


Intention 
•hewn  apart 
from  the 
disposition. 


Testamentary 
character  of 
the  disposition. 


ship  by  barring  an  Entail  {a),  or,  I  assume,  by  exercising  a 
power,  (unless  either  his  intention  appear  to  have  been  as 
last-mentioned  (b),  or  he  supposed  himself  to  be  owner  (c)); 
and  not  as  to  any  amount  by  which  the  interest  on  the 
incumbrance  exceeded  the  income  of  the  property  (though 
he  was  life-tenant  {d) ),  unless  his  intention  appear  {e)» 

A  dire(51ion  that  the  beneficial  estate  shall  pass  is  (of 
course)  operative,  and  is  implied  from  a  dire<5lion  that  a 
part  of  it  shall  not  pass  (/),  and  also  from  the  use  of  the 
word  "charge"  rather  than  "trust"  in  imposing  a  void 
incumbrance  (^),  and  a  mere  declaration  that  the  dispo- 
sition is  "to  the  use  of"  the  disponee  seems  to  be  sufficient 
to  entitle  him  to  the  estate  if  there  be  no  countervailing 
circumstances  {k). 

An  intention  to  pass  the  beneficial  estate  may  be  proved 
by  direcfl  testimony  (i),  or  by  evidence  of  circumstances  (/); 
especially  if  the  transa(5lion  be  the  only  means  by  which 
it  could  be  transferred  without  writing  {k) ,  or  if,  on  purchase 
in  another's  name,  he  was  named  in  the  contradl  as  a 
party,  and  it  was  signed  by  him  (/). 

A  testamentary  disposition,  being  outside  the  reason  of  the 
rule,  generally  transfers  the  beneficial  estate  (w).  But  not 
if  declared  to  be  on  trust  (w),  or  for  a  special  purpose  {o); 
though  the  trust  be  but  partial  (p)  or  fail,  (whether  because 

(a)  WiguU  v.  WiguU,  2  S.  &  St.  364 ; 
Kirkham  y.  Smkh,  1  Vez.  521. 

(6)  Sd.  8t,  Foul  T.  V.  Dudley,  15 
Vez.  173. 

(c)  Ante,  p.  284  («)• 

(d)  L,  KeHMimgton  t.  Boitverk,  7  H.  L. 
657. 

(«)  Hinted,  L.  Kentrngton  v.  BouverU. 

(f)  Adams  v.  t.  of  Savage,  Ld.  Raym. 
854.   Rawtey  v.  HolUmd,  Vin.  Ab.  F.  1 1. 

(g)  Kmg  v.  Demieom,  I  V.  &  B.  260, 
qnaMed  as  to  Wills  made  before  1837 
by  Jomee  v.  Mitchell,  1  S.  &  St.  290. 

(h)  Coiuisteut  with  the  cases  cited  in 
Lewin  116. 

(i)FowAMT.  PaecM,  L.  R.  10  Ch.  343. 

O)  Curteis*»  Tnuta,  L.  R.  14  Eq.  217 ; 
BaUUm  Y.  i^flAar,  L.  R.  10  Gh.  4«1,- 


Fowkea  v."  Pateoe,  (in  which  there 
also  slight  testimony) ;  ijo,  as  to  uses, 
Tkrustoui  V.  Peake,  1  Stra.  17. 

(k)  Batsione  v.  Salter. 

(/)  Skidmorer.  Bradford,  L.  R.8Eq. 
134. 

(n)  Cases  in  following  notes. 

(o)  Kellett  V.  Kelleii,  3  Dow.  248; 
qualiBcd  by  Aii,'Gem,r.  Catherine  HmU, 
I  Jac.  331. 

(p)  EUcoek  V.  M^qip,  3  H.  L.  492 
Longley  v.  LongUg,  L.  R.  13  Eq.  133 
Tregomoell  v.  Sydenham,  3  Dow.  194 
Dunnage,  v.  WhiU,  I  J.  &  W.  683;  Chal^ 
mere  v.  Brailaford,  18  Vex.  368 ;  Hodgtam 
T  E.  Beclive,  1  H.  &  M.  376,  qualified 
by  SmUh  v.  Kmg,  16  Eft.  283. 
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not  stated  (a),  or  because  uncertain  (i),  or  because  illegal  (c), 
or  by  lapse  (<^,  or  by  breach  of  condition  {ij ) ;  and  though 
the  Will  diredt  that  the  person  to  whom  the  estate  would 
devolve  on  intestacy  shall  not  be  entitled  (/)  (for  such  a 
diredtion  is  only  (/)  effe(flual  when  the  Will  shows  who  is 
to  take) ;  and  though  the  devisee  be  the  testator's  Wife  {g), 
or  relative  (h).  But  the  imposition  of  a  charge  does  not  pre- 
vent the  beneficial  estate  passing  («). 

A  statement  in  the  disposition  that  it  is   for   Valuable   Valuable 
consideration  makes  it  carry  the  beneficial  estate  (7),  though   stated  in  the 
it  be  really  gratuitous  (j);   but  not  if  the  consideration   dispoMtion. 
named  be  absurdly  small  (^),  (for  then  the  statement  is 
understood  to  be  inserted  merely  to  make  the  disposition 
operate  on  the  legal  estate,  which  otherwise  it  would  only 
under  sotne  circumstances  do). 

A  Relationship  of  the  disponor  to  the  disponee,  placing  Relationihip 
the  former  under  an  obligation  to  provide  for  the  latter  (/),   obligation  to 
or  (perhaps)  rendering  it  probable  that  he  means  to  do  so  P^^^^®' 
(m),    makes    the  disposition   carry  the  beneficial   estate, 
though  the  disponee  be  already  fully  Advanced  (n);   and 
though  important  rebutting  circumstances  occur  {0) ;  and 
especially  if  partial  interests  be  limited  by  the  disposition 
(P) ;  but  not  if,  when  the  disposition  was  made,  the  disponee 
held  a  Confidential  relation  to  the  disponor  (q) ;  nor  if  the 

(a)  Col&u  V.  Waktham^  2  Vez.  683;        (/)  Cases  cited  below.    And  eeenote 

ShMon  T.  Bumu,  2  Vez.  J.  447 ;  Lewin  in  1  Coll.  265. 
119,  (/^  i).  (m)  Sa^ty.  Hughu,  L.  R. 5  Eq.  880; 

(6)  Lewin,  i  19  (A).  Contra,  sd.  BtKuit  t.  BetmMt,  L.  R.  10 

(c)  Lomms  t.  Wrighi,  2  M.  &  E.  779 ;  a  D.  477. 
TrBgonmU  v.  Sydenham^  3  Dow.  194.  (»)  Etpworth  v.  Hipw>rth,  L.  R.  11 

(rf)  Lewin,  120  (*).  Eq.  10,  qualified  by  note  (m)  below. 

(«)  Lomas  v.  Wright,  2  M.  &  E.  779.         (o)  Orey  v.  Orey,  2  Swan.  694,  Finch 

(f)  Sash  y.  SmUh,  17  Vez.  29.  338,  1  Ca.  Cb.  295,  Lewin  on  Trusts 

(jg)  Wyck  V.  Packmgton^  3  B.  P.O.  143;  I>yer  v.  I>y«r,  2  Cox.  92,  approved, 

44.  1 5  Vez.  43-50 ;  Taybr  v.  Taylor,  1  Atk. 

(A)  Hobart  v.  C.  Suffolk,  2  Yern.  644.  386;  Lampkigk  v.  Lamphigk,  I  P.  W. 

It)  Theobald  on  Wills,  448-9  j  Lewin,  111;  Contra.  Stock  v.  Me.  Avoy,  L.  R. 

118(a).  l5Eq.  28. 

(J)  LomoM  V.  Whitley,  4  Russ.  423.  (p)  BayH$  v.  NemUm,  2  Vers.  28. 

(i)  Sd.  Seullkorpo  t.  Burgess,  1  Vez.        (q)  QaruU  Y.  WiUamnm,  2  D.  G.  S. 

J.  92;  Bayu  ?.  JEif^draM,  1  Yern.  33.  244. 
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tii«nile(bj 
Um  Sulfite  of 
UiM)totlie 
lApd  etuie. 


transaction  consists  in  pav-raent  by  a  Husband  into  his 
Wife's  name  at  a  banker's,  (because  the  right  of  adtimi  is 
in  him  alone  (a));  nor  if  the  disponor* s  Intention  mi  iJu  tkm 
(h)  was  to  continue  owner  (c),  in  proof  of  which  the  tkm 
surrounding  circumstances  {d\  his  then  dedaraticMis  (#) 
(though  oral  {e)),  and  his  testimony  at  the  trial  (/),  are 
admissible,  and  (amongst  the  first)  previous  Advancemeot 
is  material  (g).  The  relationships  by  which  this  obligatioo 
is  imposed  are,  those  of  lawful  (A)  Husband  (t),  lawful  (/) 
or  putative  {k)  Father,  Grandfather  (/)  if  father  dead  (/),  ^md 
(perhaps)  near  legitimate  Relation  who  has  taken  upon 
himself  the  duty  of  providing  (m) ;  but  not  those  of  Wife, 
Mother  («),  Grand-parent  {p)  during  the  parent's  life  (p\  ot 
remoter  Relative  except  when  standing  in  loco  parentis 
(which  however  is  not  sufficient  without  legitimate  relation- 
ship (/)). 

The  Statute  of  Uses  {q),  (which  was  passed  to  prevent 
the  unnecessary  severance  of  the  legal  from  the  beneficial 
estate  and  will  be  discussed  further  on,)  renders  dispositions 
as  inoperative  (r)  on  the  legal  estate  as  upon  the  beneficial. 


(a)  Voifd  T.  Pugh,  L.  R.  8  Ch.  88; 
MarahaU  t.  Crutweli,  L.  R.  20  Eq.  328. 

(6)  KsMotiAl,  Mmrlesa  t.  PrmUm,  I 
Swan.  1 33 ;  Battman  y.  Bateman,  2  Vem. 
436. 

(c)  Cases  in  next  three  notea  And 
•ee  discaision  in  L.  R.  1  C.  D.  419. 

(d)  Bone  T.  PoUard,  24  Bea.  283; 
Franktrd  y.  PranUrd,  I  S.  &  St.  1 ; 
Stock  ▼.  McAvoy,  L.  R.  15  Eq.  65. 

(«)  MarthaU  t.  CruiwtU,  L.  R.  20  Eq. 
328;  and  tee  2  H.  &  M.  626. 

(/)  Dtvoff  V.  Dtvoy,  3  S.  &  G.  403; 
and  see  Worihmgton  v.  Cicrfif,  L.  R.  1 
C.  D.  423. 

(g)  Sd.  lUdingUm  v.  Htdrngitm,  3 
Ridgew.  P.  C.  179;  sd.  KUpm  y.  KUpm, 
1  M.  &  K.  542. 

(A)  Essential,  Soar  y.  FotUr,  4  E.  J. 
162. 

(i)  Sd.  Soar  y.  FtnUr,  158,  »qq. 

0)  Orty  y.  Gr«y ;  Rodingiom  y.  Reding- 
Im;  Mill  ?.  BaUard,  1  Yes.  77;  Chritty 


y.  Cdmrtenag,  1 3  Bea.  96 ;  SkoaUr,  Stmit, 
2,  Y.  C.  C.  C.  9. 

(i)  Sd.  Kilinn  y.  KUpin,  I  M.  &  K. 
542;  9d.Beekford  y.  Bockford,  Lofit490; 
bat  doubted  in  4  K.  &  J.  157,  and 
opposed  (in  principle)  to  Woiherhg  y. 
Dixon,  19  Yez.  407,  and  to  exp.  Pyf* 
18  Yez.  140. 

(0  Ehrand  y.  Dancer,  2  Ca.  Ch.  26^ 
explained,  4  K.  &  J.  1 57-8, 2  Ca.  Ch.26. 

(m)  See  Currant  y.  Jago,  I  Coll.  261. 

(n)  Bennett  y.  Bennett,  L.  R.  10  G.  D. 
474-80. 

(o)  Intimated,  4  E.  &  J.  157-8. 

(|))  Tucker  y.  Burrow,  3  H.  &  M.526. 

(9)  27  H.  YIII,  c.  10. 

(r)  14  H.  YIII,  4;  Yin.  Ab.,  Uses, 
Y.a.;  Garth  y.  Cotton,  3  Atk.  756;  Dot 
y.  WhUtinghoM,  4  Tan.  20,  qualified  bj 
Thruxtout  y.  Peake,  1  Stra.  17,  which 
seems  irreconcilable  with  the  Statota 
of  Uses. 
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if  the  circumstances  (a)  concur  which  would  transfer  the 
legal  estate  to  the  beneficial.  But  this  does  not  hold  if  the 
disposition  be  expressed  to  be  io  tJu  use  of  the  disponee  (6). 
Nor  does  it  hold  if  the  disposition  be  made  for  valuable 
consideration,  (whether  pecuniary  {c)  or  not  (rf),  and  how- 
ever small  (^),  especially  a  subsequent  Marriage  (/)) ;  nor 
(it  seems)  if  it  be  {g)  made  to  a  lawful  (A)  Wife  {i),  Child  (/), 
Brother  (A),  Nephew  (/),  or  perhaps  other  (m)  Relative  (»), 
(unless  a  mere  power  of  disposition  be  conferred  {o) ) ;  nor 
(perhaps)  if  the  Crown  be  the  disponor  (/>).  Nor  does  it 
hold  if  the  subje^  be  a  Rent  (^)  or  other  profit  (r)  or 
easement  {r) ;  nor  if  a  tenure  (s)  or  reversion  (s)  be  reserved. 
So,  on  a  purchase  in  the  Name  of  another,  the  legal  estate 
(if  the  formalities  observed  be  sufiicient)  will  pass  to  the 
purchaser  {t)  rather  than  to  the  other,  even  (it  has  been 
held)  when  the  purchase  is  in  the  name  of  the  purchaser's 
wife  (t). 

(a)  Stated  where  I  dlscusted  the        (/)   Roe  v.   Tranmarr-^   Harrison  y. 
Statute.  Austin, 

(b)  Anon.  And.  37,  pL  95.  (m)  Ward  v.  Sudman, 

(e)  Badmerin  t.  Fyke,  11  Mod.  377;         (n)  Essential,  SmUh  v.  Risky,  Cro. 
Fos's  Cass,  8  Co.  93b.  Car.  529;  Yin.  Ab.,  Uses,  H,  4-8,  10- 

(J)    Ward  V.   Sndman,    Moo.  683;  13,  and  as  to  relations -in-law  H.  12;  I, 

Barker  v.  Keaie,  1  Mod.  263,  Vin.  Ab.  1,  3;  E.  2,  9,  L.;  and  BouU  y.  Wynsttm, 

Ueet,  F.  7,  8.  Harrison  y.  Austin,  and  Ward  y.  ^w^ 

(«)     Badmerin  y.   Fyke\     Barker    y.  num. 

Keate.  (o)  Goodtiile  y.  Petto,  2  Bam.  10,  90, 

(f)  Dos  y.  WilHams,  5  B.  &  Ad.  783;  142;  CroMy.  FaustendUck,Cro.J&e,  180; 
Doe  y.  Davies,  2  M.  &  W.  503;    Bould  Mildmay's  Case. 

y.  WynsUm ,  Cro.  Jac.  168.  (p)  Sd.  A  tkins  y.  LongviJe,  Cro.  Jao.  50. 

(if)  Harrison  y.  i^Mftn,  3  Mod.  237.  (9)  M   T.  14  H-  VIII,  5. 

(A)  Essential,  Vin.  Ab.  Uses,  K.  4,  5.  (r)  14  H.  VIII,  4;  and  see  Vin.  Ab. 

(t)  Mildmay's  Ca^e,  1  Co.  175a.  Uses,  D.  a. 

(J)  Doe  y.   Wkitlingkam-,  Scudamore  (<)  Vin.  Ab.  Uses,  F.  5,  6;  contra,  aa 

Y.  Crossing,  1  Mod.  175.  to  TrnsU,  sd.  Sodman  y.  Warman,  Free. 

(ib)  iiM  y.  Tranmarr,  Willes,  682.  308. 

(0  Vin.  Ab.  Uses,  F.  9. 
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CHAPTER  XL. 

LIENS,   (including  THE   CONSOLIDATION   OF   MORTGAGES). 


IJens  depend 
isg  on  the 
pAnciplc  of 
dependent 
promises. 


The  same  reasons  which   render  the  liability  of  one 
contra(5ling  party  dependent  in  certain  cases  on  performance 
by  the  other  entitle  the  former,  in  similar  cases,  to  resti- 
tution against  the  latter  upon  his  default. 
Vendor's  Lien.       On  this  ground  a  Vendor  unpaid  is  e^ntitled  to  what  is 

termed  a  '*Lien"  on  the  estate,  that  is,  he  is  entitled  to 
require  its  restoration  in  case  payment  be  not  made,  or,  in 
other  words,  to  sue  for  foreclosure  (a),  whether  the  subjeA 
be  a  tenement,  (as,  Land  (bjy  or  a  (c)  House,)  or  a  Fund, 
(as,  a  Debt  due  from  an  estate  under  an  administration  (d)); 
and  though  it  be  a  Copyhold  {e) ;  and  though  the  purchase 
money  be  payable  by  Instalments  (/);  and  though  the 
contracfl  provide  that  Security  for  the  price  shall  be  given 
(g)  and  it  be  given  accordingly  {g) ;  and  even  as  regards  a 

• 

part  of  the  price  which  the  vendor  (being  a  trustee) 
allowed  the  purchaser  for  fair  (but  not  binding)  reasons  to 
dcdudl  (h) ;  and  even  after  Possession  has  been  delivered  (i), 
and  the  Legal  estate  conveyed  (j) ;  and  though  a  Receipt 
be  contained  {k)  in  or  endorsed  (/)  on  the  conveyance. 
But  he  is  not  entitled  to  such  a  lien  on  Corporeal  Chattels 
(w),  except  while  he  retains  possession  (»).      Nor  is  he 


(a)  wing  y.  Toiienham  Ry.  Co,,  (6)  L. 
R.  3  Ch.  740;  Cogens  v.  Bognor,  (6)  L. 
R.  1  Ch.  594;  Phillips  t.  SilvesUr,  (6) 
L.  R.  8  Cb.  173;  Collint  v.  CoUin$,  (No. 
2)  (6)  31  Bco.  346. 

(b'd)  Cases  so  marked. 

(«)  Winter  v.  Anson,  (^b)  3  Rus.  493. 

(f)  CoUins  V.  Collins,  (No.  2). 

{g)  Collins  V.  Collins,  (No.  2);  Trail 
T.  Ellis,  16  Bca.350;  Grant  y.  MillSfib) 
2  V.  &  B.  306. 

(A)  TboU  V.  Adams,  (c)  33  L.  J.  Cb. 
693. 

(i)  Wing  y.  ToUtnkam  By.  Co, 


(J)  Cosens  y.  Bognor, 

{k)  Sd.  Dixon  y.  Gayftn,  (6)  1  D.  G. 
J  655,  qualified  by  Af  vtr  v.  JoUy,  26 
Bea.  143. 

(/)  Wroui  y.  Dawes,  (6)  25  Bea.  369; 
.  Winter  y.  Anton,  qualified  by  Mmr  y. 
Jolly.  Tbe  rights  of  a  Sub-purchaser 
who  relies  on  the  receipt  wiU  be  dis- 
cussed furtlier  on. 

(m)  Exp.  Gwynne,  12  Vez.  379;  Bern- 
jamin  on  Sales  (2nd  Kd.),  658-9,  660-1, 
662  in.,  qualified  by  id.  667, 1 5,  615,  L 
1,  2,  702  L  2. 

(»)  Benjamin  656, 1.  1,2,  685, 1  S. 
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entitled  to  a  lien  on  either  tenements  or  chattels  if  the 
consideration  stipulated  for  consists  of  a  Security  (a),  (that 
is,  if  I  rightly  understand  the  decision,  he  is  not  so  entitled 
if  the  payment  is  to  be  conditional  on  a  specified  Security 
turning  out  effedtual) ;  nor  if  the  consideration  consists  in 
Covenants  (b)  (though  contained  in  the  purchase-deed  (b)); 
nor  if  the  circumstances  shew  that  a  lien  would  be  so 
inconvenient  as  probably  not  to  have  been  intended  (c), 
(unless  countervailing  circumstances  exist  {d)),  and  there- 
fore not  generally  (d)  if  the  consideration  consist  of  an 
irredeemable  {e)  Annuity  (/;;  and  not  if  the  vendor  accept 
an  express  security  on  part  of  the  property  sold  (g) ;  nor  if 
he  permits  a  purchaser  whom  he  knows  to  be  a  trustee 
to  retain  the  purchase-money  in  his  own  hands  (h).  The 
lien  does  not  extend  to  Costs  payable  by  a  purchaser  for  the 
assessing  of  the  purchase-money  (j);  nor  is  a  Legatee 
whose  Legacy  is  conditional  on  his  conveying  land  to  the 
Executor  entitled  to  a  lien  for  the  legacy  on  the  land 
which  he  so  conveys  (j).  But  the  exceptional  circum- 
stances which  prevent  the  lien  are  not  presumed  (^). 

On   the  same  principle  a  Purchaser  whose   Purchase-    Purohaier*i 
money  has  become  a  specific  fund  (as  when  it  was  paid  into   Abatement  &a 
Court)  is  entitled  to  a  lien  on  it  for  any  sums  which  may 
be  coming  to  him  from  the  vendor  (/). 

So  a  party  entitled  to  Restitution  is  entitled  to  a  lien  on  Purchaier'i 
the  consideration  which  ought  to  be  restored  to  him.  Thus,  lUstUutioiu 
a  Purchaser  rescinding  is  entitled  to  a  lien  on  the  subje<5l 

(«)  Re  Bnnlwood  ^.  Co,,  L.  R.  4  C.  21 ;  qualified  as  to  a  mortgage  of  another 

D.  56.  estate  in  2  Ba.  &  B.  515. 

(»)  CImrU  Y.  J^oyfa.  3  Sim.  499.  (A)  H  At/«  ▼.  Wakejuld,  7  Sim.  401. 

(c)  Dixom  Y.  Gajfftre,  1  D.  G.  J.  655,  (t)  ^-  F»r€r*  y.  Siaford  ^.  R.  Co , 

(in  principle  overruling  on  this  point  L.  R.  7  Eq.  409. 

WmUr  Y.  L.  Anmm,  3  Russ.  4d8);  Exp.  (j)  Barktry, Barkor.  L  R.  10 Eq.439. 

Tarkoa,  i  Gl.  &  J.  223.  {t)  Mackretk   t.  Symnumt,    15  Vez. 

((i)J^in  the  cases  cited  in  Duron  t.  329;  Uughe$  ▼.  Kearmy,  I  S.  &  L.  132. 

Oojfftro.  See  also,  as  to  what  will  exclude  the 

{€)  Essential  acoordiug  to  the  reasons  lien,  ro  Brentwood  4x.  Co.^  36  L.  T.  N.  S. 

given  in  Disom  v  Gayfv.  343. 

(f)  Dixom  ▼.  Gojfero;  E.  Jersey  v.  (0  Thomat  t,  BusUm,  L.R.8Eq.  120; 

Brilom  Ferry  i^,  Co.,  L.  R.  7  blq.  409.  Barker  v.  Cis,  L.  R.  4  C.  D.  464.                            ^<2 

(^)  Capper  y.  Spottiewoode,  1  Taml. 
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Benefioiary'i 
Lien  on  Settled 
Funds. 


Wife's  lien  on 
property 
passing  by  the 
marriage. 


Manager's  Lien 
on  Business. 


Trustee's  Lien 
on  Interest  of 
beneficiary  who 
who  has 
reaped  the 
adyantage  of  a 
Breach  of 
Trust 


of  sale  for  any  purchase-money  paid  by  him  (a),  (for  exam- 
ple his  Deposit  (b))  and  a  Sub-purchaser  is  entitled  to  a 
similar  lien  on  the  lien  of  the  original  purchaser  (c). 

And,  by  an  extension  of  this  principle,  a  person  interested 
under  a  Settlement  (d)  in  a  fund  which  another  beneficiary 
has  abstracted  is  entitled  to  a  lien  on  the  interest  of  the 
latter  thereunder  for  the  compensation  which  he  may  be 
entitled  to  recover  from  him  (e)y  whether  the  abstraction 
consisted  in  misappropriation  (/),  abuse  of  fiduciary  powers 
{g)y  or  breach  of  a  Covenant  to  settle  (A);  and  whether  the 
wrongdoer  was  (i)»  (or  was  acftingas  f /)  Trustee,  or  not  (A)); 
but  not  if  his  beneficial  interest  was  clothed  with  the  Legal 
estate  (/) ;  and  not  if  he  abstra(5led  the  Income  only  («), 
unless  the  trust  required  that  it  should  pass  through  his 
hands  (w) ;  and  not  (it  seems)  against  an  interest  which  he 
afterwards  acquires  from  those  interested  in  the  fund  (w). 

So  a  Wife  (entitled  to  compensation  from  her  husband 
for  malversation  of  property  settled  on  her  marriage)  is 
entitled  to  a  lien  for  it  on  property  passing  to  him  by  the 
marriage  {o). 

So  the  Manager  of  a  Business  (entitled  to  indemnification 
from  the  owner  for  liabilities  incurred  respecting  it)  is 
entitled  to  a  lien  for  the  same  on  the  profits  of  the  busi- 
ness (/>). 

And  even  a  Trustee  who  has  permitted  one  of  the  bene- 
ficiaries to  have  the  trust  fund,  and  who  is  consequently 


(a)  Rom  v.  Watmm.  10  H.  L.  672; 
Myeoch  v.  BeaUon,  L.  R.  IS  C.  D.  384; 
Tmrmer  v.  Marrioit,  L.  R  3  Eq.  744; 
and  see  FarkmMon  v.  Banbttrff,  L.  R.  2 
H.  L.  1. 

(6)  Tunmr  v.  Marriott,  L.  R.  3  Eq. 
744;  JFythu  t.  Lm,  3  Drew.  396. 

(c)  AUraman  I,  Co,  v.  WiekenM^  L. 
R.  4  Oh.  101. 

(<0  Under  the  term  "Settlement"  I 
here  include  anj  trust-disposition  in 
favour  of  several  persons,  whether  tes- 
tamentarj  or  not. 

(•)  Morrii  v.  Lwie,  {/x)  1  Y.  C.  C. 


C.  380 ;  Bamett  v.  Shefeld,  (/.Li  I  D.  Q. 
M.  G.  371;  ITartR^  y.  CaoaUry,  (gX) 

2  M.  &  K.  406;  PriMg  y.  Rom,  (U.) 

3  Mer.  86. 

(f-k)  Cases  so  marked. 

(0  Foxy.  Buekhy,  L.  R.3  C.  D.506, 
qualified  hj  Warmg  y.  CoMmtrjf, 

(m)  BritUk  Mutuml  I.  Co.  y.  Smart, 
L.  R.  10  Ch.  576-7. 

(»)  Lift  AMMOciatum  ^v.v*  SidiaU,  (iS 
to  the  set  off)  (but  there  were  spedal 
circumstances)  (/;.)  3  D.  G.  F.  J.  &8. 

(o)  UuatUy.HoH'm,  L.R.2C.  D.304. 

(f)  Poxer^ft  ?.  Wood,  4  Bom.  487. 
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bound  to  replace  it,  is  entitled  to  a  lien  for  its  value  on  the 
interest  which  that  beneficiary  derived  under  the  same 
settlement  (a),  and  continues  so  after  ceasing  to  be  trustee 
(6).  But  he  is  not  thus  entitled  against  the  interest  of  a 
Harried  Woman  (r),  though  limited  to  her  separate  use  (c) 

m 

at  least  if  settled  on  her  marriage  (r). 

And  a  mortgage  to  secure  a  sum  in  which  the  mortgagor  Mortgage 

has  a  beneficial  interest  is  held  to  affedl  that  interest,  so  Semortgiwor'i 

that  any  deficiency  which  may  exist  after  realization  of  the  interest  in  the 
security  may  be  raised  thereout  (d). 

The  same  principles  which  lead  the  law  (when  it  exon-  liens  depend- 

erates  an  executor  from  liability  to  a  Creditor)  to  confer  on  Smdpleof 

the  Creditor  that  lien  upon  the  assets  which  the  executor  8«h»titiition. 

Followinff  of 
would  otherwise  have  had  (*),  leads  it  also  (when  it  exon-   tmst-fimds. 

erates  from  the  Claims  of  the  beneficiaries  a  person  who  J^J*^  pennit- 
for  valuable  consideration  acquires  trust  property  by  a 
transa<5lion  inconsistent  with  the  trust)  to  appropriate  that 
consideration  for  the  satisfacflion  of  those  claims  (/), 
whether  the  transadlion  be  a  sale  (g),  mortgage  (A),  &c.,  or 
purchase  (»),  a  loan  secured  (J)  or  unsecured  (A),  or  a  tem- 
porary blending  with  his  own  monies  honestly  meant  (/) ; 
and  whether  the  wrongdoer  who  received  the  consideration 
was  the  trustee  (m)  or  other  custodian  (n)  of  the  fund,  or  a 
broker  {o)  &c.  employed  by  him,  or  one  of  the  beneficiaries 
(/),  or  some  other  person  {q) ;  but  only  if  it  was  the  trust 
fund  which  was  misapplied  (r) ;  and  not  if  the  wrongdoer 
believed  that  he  was  a(5ling  within  his  authority  and  re- 
places the  trust  fund  (s). 

(a)  Raekham  y.  Siddatt,  1  Macn.  &  G.  RMmgton,  (gX)  5  Tez.  794;  ffopper  y. 

607;  Barratt  y.  Wyatt,  Bea.  442;  JTtl'  ConyerM,  (&.t.m.)  L.  R.2  £q.549;  Birdi 

Ktuu  y.  AUm,  (No.  2),  32  Bea.  650;  ac-  y.  Aakey,  (No.  2),  (t.p.)i  ^^  ^^*  ^^^i 

oordinglj  AveSm  y.  JftOsiuA,  2  D.  G.  Tayhr  y.  PAhmt,  (ifi.)  3  M.  &  S.  562; 

J.  S.  228.  Cooke  re  Straeham,  (to.)  L.  R.  4  0.  D. 

(6)  Barrail  y.  WyaiU  123;  PrUk  y.  CarOimd,  (g.n,)  2  H.  &  M. 

e)  iVos/y.  PuaUr,  5  Sim.  555.  417; P«mMtfy.  Dtfttt,  (kjn,) AD. G. M. 

d)  SmUh  y.  SmUh,  1  Y.  &  C.  338.  G.  372. 

§)  Ani§,  p.  37-8.  {g-q)  Cases  so  marked. 

y;  PhmfTM  y.  P§rM,  {ji.m.p.  [as  to  the        (r)  Perry  y.  PJnSpi,  17  Yes.  173. 
lease],  9.)  3  Dow.  116;  Mwrray  y.  Pm^        («)  0*Brien  y.  (TSriem,  1  MolL  533. 
ftHf,  (jfAnJ  12  C.  &  F.  764;  Poeoek  y. 


t 
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How  worked 
ont. 


Liens  for 
expenditure. 


Pursuant  to  this  rule,  the  injured  beneficiary  may  claim 
the  money  or  property  for  which  the  trust-fund  was  ex- 
changed (a)  (though  its  value  has  increased  (&)) ;  or  alien 
(c)  on  the  whole  {d)  of  it  (through  the  trust  fund  formed  but 
part  of  what  was  given  for  it  (i)) ;  or  may  claim  his  pro- 
portion oT  funds  of  the  same  kind  with  which  the  trustee  &a 
may  have  inextricably  mixed  the  trust  funds  (s);  and  he  may 
treat  that  portion  of  the  mass  which  remains  after  the 
wrongdoer  has  abstracted  part,  as  comprising  the  portion 
originally  belonging  to  the  trust-fund  (/).  And  even  when 
the  trustee  has  inextricably  blended  it  with  his  general 
moneys,  a  subsequent  appropriation  by  him  of  a  specified 
fund,  or  of  a  part  (though  undefined  (g) )  of  specified  funds, 
to  answer  it,  will  be  effecflual  {g);  and  the  rights  of  the 
injured  beneficiary  extend  to  property  purchased  &c.  with 
that  which  was  purchased  with  the  trust-fund  (A),  and  so  on 
through  any  number  of  transformations  (h) :  but  when  the 
trustee  has  lent  the  trust-monies  and  his  own  on  a  single 
account,  and  sums  have  been  from  time  to  time  repaid,  (as, 
when  he  paid  both  into  the  same  Banking  Account  (<),)  the 
beneficiary  is  only  entitled  to  that  portion  which  is  (by  the 
ordinary  dodlrine  respe(5ling  the  Appropriation  of  Pa5anents) 
ascertained  to  belong  to  the  trust. 

On  this  principle  a  Fiduciary  or  Partial  owner  who  has 
been  compelled  to  expend  money  on  behalf  of  the  benefi- 
ciaries or  other  partial  owners  is  entitled  to  a  lien  for  it  on 
their  interests. 

Hence,  one  authorized  by  law  to  represent  the  beneficial 
owners,  and  incurring  Costs  in  defending  their  interests,  is 


(a)  Phaifn  t.  Peree;  Murray  y.  Pin- 
kett'f  Poeodc  t.  RMington. 

(6)  Fktyrt  T.  Ptrtt;  Poeoek  y.  Bml- 
dimgUm. 

(c)  Hester  t.  Coiqf«rf ;  Birds  v.  Askey, 

(d)  Frith  y.  CariUmd. 

(e)  Cooke  r.  SirmJumi  Priih  y.  Corf. 
hmd. 


(/)  Murraif  y.  Pmfttff ;  Cooko  r.  Siru- 
rAoa;  FrUh  y.  Cariland,  p.  421. 

(^)  MiddkkM  y.  Polhck,  (t.».)  S5  L. 
T.  N.  S.  608. 

(A)  Hopper  y.  Covqptrt;  Frilk  y.  Corf- 
kmd, 

(O  Pmmm  y.  DtfM,  4  D.  6.  M.  6. 371 
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entitled  to  a  lien  for  reimbursement  on  those  interests  (a). 

But  this  is  confined  to  obligatory  expenditure;  and  there- 
fore a  Tenant-in-Common  whose  co-tenant  has  taken  the 
income  of  both  is  not  entitled  to  a  lien  for  reimbursement 
on  the  share  of  the  latter  (b) ;  nor  is  a  Co-owner  who  has 
advanced  money  to  his  companion  to  be  expended  in 
improving  the  property  entitled  to  a  lien  for  any  of  it  on  his 
companion's  interest  (c),  though  it  has  been  so  expended  ' 
{c);  nor  is  a  Co-owner  who  incurs  liability  respe<5ling  the 
property  entitled  to  lien  on  his  companion's  interest  (d); 
unless  (in  each  case)  they  be  Partners  (e). 

And  so,  a  Life-tenant  who  has  expended  money  on 
improvement  is  not  entitled  to  a  lien  for  reimbursement  on 
a  remainder-man's  interest  (/),  though  he  expended  it  imder 
an  order  of  the  Court  (/)  at  the  making  of  which  the 
remainder-man  was  represented  (g). 

But  a  Mortgagee  in  possession  is  entitled  to  a  lien  for 
improvements  in  some  cases  (h). 

The  same  principle  which  subje<5ls  a  third  person  taking  Lien  depending 
advantage  of  a  contracft  to  the  obligation  imposed  by  it  (»)  on  tihe  principle 
binds  persons  interested  in  property  and  taking  advantage 
of  the  results  of  expenditure  upon  it  to  repay  him  who 
incurs  that  expenditure,  and  entitles  the  latter  to  a  lien  for 
the  expenditure  (J),  whether  it  was  necessary  for  the  pre- 
servation of  the  property,  (as,  by  Defending  the  Title  (A), 

(a)  Re  BerhehyU  WW,  L.  R.  10  Ch.  ^r..  L.  R.  7  C  D.  192. 

57.  (>*)  JinU,  Ch.  XX,  especiallj  p.  1 75-6. 

(6)  BriiUk  Mutual  L  Co.y.  Smart,  L.  O)  ^''^  ▼•  ^^*  L.  R.  6  0.  D.  706, 

B.  10  Ch.  576-7, 579,  OTermling  on  this  (which  seems  inconsistent  with  some  of 

point  CaHer  y.  Sanden,  S  Drew.  248.  the  dicta  in  St,  Paul  y.  V.  DutiU^,  15 

(c)  Kay  T.  Johnatou,  21  Bea.  536.  Vez.  173);  Toddj.  Moorhotm,  L.  R.  19 

lij  Exp.  Vomg,  2  V.  &  B.  242.  Eq.  69;  BwMa^t  Witt,  (at  to  the  ez- 

(•5  See  ezp.  Vimug  and  Kay  ▼.  Jokm-  penses  of  the  porohase)  L.  R.  10  Ch.  67 ; 

Miom.  JTakeri  y.  Woodiridg§,  L.  R.  7  C.  D. 

(f)  Fbyerr.BanUi,  L.  R.  8  Eq.  115;  604;  Tiptom  Onem  fe.  y.  Tqflom  Moat 
Barhtkjfa  WiU,  L.  R.  10  Ch.  57;  CaMe-  i^„  L.  R.  7  C.  D.  192;  Otffy.  Doummg, 
cotl  T.  Uromw,  2  Hare.  144,  in  which  L.  R.  14  £q.316;  Shtarman  y.  BrHUk 
a  qualification  is  suggested.  E.  ^  Co.,  L.  R.  14  Eq.4;  HamiUam  y. 

(g)  Fhyar  y.  BauUt.  Denuy,  1  Ba.  &  B.  199. 
(k)  TiptoH  Orem  4%.  y.  T^^  Moat        (i)  Wahan  y.  Woodbndgo,  (an  ex- 
treme case) ;  Todi  y.  Moerkoato. 


884  LIENS,  (including  consolidation  of  mortgages). 


Liens  for  debts. 
Crown-debts. 

Judgments. 


by  making  Repairs  («),  or  by  paying  Calls  on  Shares  (b)  or 
Premiums  on  a  Policy  (c) ) ;  or  for  its  perpetuation,  (as,  by 
Renewing  a  Lease  (d)  or  by  Purchasing  the  Reversion  («)); 
or  for  the  discharge  of  duties  which  those  who  incurred  the 
expenditure  owed  towards  the  property  (/) ;  and  whether 
he  who  incurs  the  expenditure  is  a  Tenant-in-Common  (^), 
Life-tenant  (A),  Fiduciary  (/),  or  Mortgagee  (i).  So,  a  fidu- 
ciary entitled  to  reimbursement  for  a  pa3rment  made  on 
account  of  the  trust  fund  is  entitled  to  a  lien  for  it  (/). 
The  question  when  a  partial  owner  paying  oS  an  incum- 
brance is  to  be  treated  as  extinguishing  it  has  been  dis- 
cussed as  part  of  the  dodlrine  of  Construdlive  Trusts  (k). 

The  Crown  is  entitled  to  a  lien  on  the  lands  of  its  debtors 
and  accountants  (/). 

A  Judgment-Creditor  is  entitled  to  have  his  debtor's 
Chattels  and  Chattel  interests  sold  under  2.  ft  fa  (w),  but 
execution  confers  a  lien  on  him  only  conditionally  on  his 
seizing  them  while  still  in  the  bailiwick  of  the  Sheriff  to 
whom  the  writ  was  diredled  («). 

A  Judgment-&c. -creditor  {p)  is  entitled  to  obtain  in  Exe- 
cution (/)  the  Hereditaments  which  (since  the  judgment)  the 
debtor  was  owner  of  or  entitled  to  dispose  of  as  owner  (g), 
whether  the  debtor  hold  the  legal  estate  or  not  {p)\  and  to 
a  Charge  on  any  interest  in  an  Hereditament  which  (since 


(a)  r^on  OrHXi  ifc,  y.  Tiplm  Moai 
4^.;  SCO  also  OiUy.  Downing  and  Slumr- 
mon  V.  Brituk  E,  Co. 

Todd  y.  Moorhouu.  [fi.  Co. 

GUI  y.  Vowmng;  Sh§arman  y.  B. 
Hamilton  y.  Denny, 

(«)  Isaac  y.  Wait, 

(/)  BtrUkift  Will 

(jp)  Hamilton  y.  Denny. 

(k)  Isaac  y.  Watt;  Toddy.  Moorhouse. 

(t)  T^tton  Green  ^.  y.  Tipton  Moai 
4%.;  GUIy.  Doming  I  Shearman  y.  B.  E. 
Co. 

(J)  Butler  y.  Cumpston,  L.  R.  7  Eq.  16. 

(i)  Ante,  p.  323  (0—324  (e). 

(I)  IS  El.  0.  4;  6  Geo.  IV,  c.  105,  8. 
18;  6  Geo.  rV,  c.  106,8.7. 

(m)  Lewia  on  Trosto  (5tixEd.),  557, 


558,  and  CO;  preseryed  as  to  Ireland, 
13  &  14  Vic,  c.  29,  8.  la 

(n)  Kxp.  WilSame,  L.  R.  7  Ch.  314; 
8oe  8  C.  D.  330. 

(o)  For  what  is  inolnded  under 
the  '*  &C.''  see  1  &  2  Vie.,  a  1 10,  a.  18, 
21,  22;  23  &  24  Vic,  o.  38,  a.  4;  27  & 
28  Vic,  0.  1 12,  8.  1 ;  and  as  to  Ireland, 
13  &  14,  Vic,  c.  29,  8  6;  3  &  4  Vio., 
0.  105,  s.  27,  30. 

(p)  As  to  what  oonstitntep  Elzeen- 
tion,  see  Evans  r.  Watkiiu,  L.  R«  13 
C.  D.  252;  Angh-ItaHam  Bk.  y.  Dwme, 
L.  R.  9  C.  D.  275;  r.  Rmdk,  L.  B. 
10  Eq.  442;  r.  Duke  of  Nemcadh,  L.S. 
8  £q.  700. 

(9)  1  &  2  Tic,  0.  110,  8.  11;  3  &  4 
Vio.,  a  105,  8.  19. 
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the  judgment)  the  debtor  was  the  owner  of,  or  entitled 
without  the  consent  of  any  other  person  to  acquire  by 
making  a  dis]>ositipn  under  a  power,  or  by  barring  an 
entail  {a);  and  to  an  Order  charging  the  interest  of  the 
debtor  in  any  Stock  &c.  (b).  These  rules  apply  whatever 
the  date  of  the  judgment  {c);  but  not  (as  regards  English 
judgments  entered  since  29th  July  1864  (d))  until  the  here- 
ditaments have  been  delivered  in  execution  {d);  and  not 
after  arrest  of  the  debtor  at  the  creditor's  suit  (^) ;  and  not 
(as  regards  Irish  judgments  entered  up  between  ist  August 
1849  and  15th  July  1850  (/))  until  the  writ  has  been  deli- 
vered to  the  Sheriff  (/)  unless  the  judgment  was  for  over 
£150  (/);  and  not  to  Irish  judgments  entered  up  since  15th 
July  1850  (g);  nor  to  tenements  in  Ireland  purchased  after 
that  date  (A).  But  an  Irish  Judgment-&c. -creditor  is  entitled 
to  register  an  affidavit  that  he  believes  his  debtor  to  have 
(or  to  be  entitled  without  the  consent  of  any  person  to  dis- 
pose of)  a  beneficial  interest  in  specified  hereditaments,  and 
thereupon  the  creditor  becomes  Mortgagee  (i)  thereof  (j). 

Other  incumbrances  have  been  imposed  by  the  Succes-    Saceession 
sion  Duty  Adl,  (which  is  too  elaborate  for  outline  treatment,   ^^^7  *"^  ^^^ 
and  too  well  illustrated  in  a  recent  text-book  (/)  to  need  it), 
and  by  other  Statutes  (w). 

But  a  Bankruptcy-trustee  seems  not  to  have  a  lien  on  the   BankrupKjy- 

Trustee's  Lieo 
estate  or  on  the  documents  relating  to  it  for  his  expenses  (i>). 

A  Solicitor  is  entitled  to  a  lien  for  all  costs  incurred  by    Solicitor's 

his  client  upon  all  documents  prepared  by  him  for  that      ^"^ 

(a)  1  &  2  Yio.,  a  110,  s.  13;  27  &  (A)  13  &  14  Vic,  c.  29,  s.  2. 

S8  Yio^  0.  1 12,  8. 4;  as  to  Ireland,  3  St  (i)  13  &  14  Vic,  0.  29.  s.  6,  7. 

4  Vic.  c.  105,  s  22.  O)  Byre  v.  McDowell,  9  H.  L.  619. 

(6)  1  &  2  Vic,  c  110,  s.  14;  3  &  4  (A)  16  &  17  Vic ,  c  61. 

Yio.,  0.  82,  8.  1.  (0  Hanson  on  Probate  &c.  Dnties 

(O  1  &  2  Vic,  c.  110,  s.  1 1,  13,  14.  (Stevens  &  Haynes,  1870). 

(d)  27  &  28  Vic,  c  1 12,  s.  1 ;  Guest  (w)  2  Dav.  Conv.  (3rd  Ed.).  752  tqq, 

T.  Combridge  R.  Co,,  L.  R.  6  Eq.  619.  (m)  Bankruptcy  Rales  of  1870,  r.  49; 

(t)  1  &  2  Vic.  0.  110,  s.  16.  exp.  Graham,  2  M.  D.  D.  G.  290;  ezp. 

(/)  IS  &  13  Vic,  c  95.  YaUen  v.  Auitim,  L.  R.  4  C.  D.  129. 

(j)  13  &  14  Vic,  0.  29,  s.  1. 
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client  (a),  and  upon  all  documents  which  his  client  commits 
to  his  custody  (b)  and  permits  to  remain  there  after  the  con- 
clusion of  the  matter  for  which  they  wcfc  so  committed  {c); 
and  the  lien  extends  to  the  purchase  money  received  from 
realization  of  the  property  (i);  and  prevails  though  one  of 
the  members  of  the  firm  of  solicitors  (who  is  also  the  client) 
becomes  bankrupt  (e);  but  ceases  if  the  solicitor  deserts  the 
client  (/),  or  becomes  custodian  of  the  documents  in  a 
different  cliara<5ler  from  that  of  solicitor  {g}. 

A  Solicitor  by  whom  property  has  been  recovered  or 
preserved  in  legal  proceedings  is  entitled  to  a  lien  thereon 
for  his  taxed  Costs  {h),  though  the  client  be  an  Infant  (t); 
or  be  a  Married  Woman  to  whose  separate  use  the  pro- 
perty has  been  settled  (even  with  restraint  on  anticipation 

U))' 

Consolidmtion  ^  Creditor  may  be  thought  to  be  entitled  in  stri(5l  justice 

of  Mortgaget.      ^q  mortgage-rights  over  all  the  property  of  his  debtor;  but 

such  a  rule  would  so  hamper  the  dealings  of  the  latter  that 
our  law  has  only  adopted  it  to  the  limited  extent  already 
stated,  and  in  the  rule  now  to  be  mentioned, — a  rule  which 
marvellously  exemplifies  those  aberrations  of  intelle<5l  with 
which  legal  studies  make  us  but  too  familiar.  One  would 
think  that  if  there  were  any  debt  from  which  the  debtor's 
property  should  be  unburthened  it  would  be  that  for  which 
the  creditor  has  accepted  a  specific  security,  and  that  the 
remedy  of  such  a  creditor  for  any  deficiency  should  not  be 
greater  than  that  of  a  creditor  who  has  lent  money  on  the 

(a)  Exp.  VaUkn  v.  Amsiem,  L.  R.  4  C.     S,  T.  €•  t.  CkMpmam.  L.  R.  1  C.  P.  D. 
P.  129;r.M«tfni9cre.Ca/orrl,  L.R  30.     771. 

D.  317;  r.  Jmnmam,  L.  R.  4  C.  D.  835;  («)  Re  Moss,  L.  R.  2  Eq.  345. 

StwmgV.m  L.  B.  ▼.  EUridge,  L.  R.  12  (/;  Caios  cited  in  L.  R.  2  Eq.  347. 

C.  D    343,  qiMdified  by   Lamrenct  v.  (g)  SheJIeid  v.  Bdm,  L.  R.  10  C.  D. 

FUUher,  L.  R.  12  C.  D.  858,  and  by  291. 

Simmomd»  v.  Ortol  B.  R,  Co.,  L.  R.3  Ch.  (A)  23  &  24  Vic,  c.  127,  ».  18;  Brf- 

797.  and  by  Batch  v.  Sgmes,  T.  &  R.  87.  fry  v.  Bulky.  L.  R  8  C.  D.  479;  PUcktr 

(b)  Cotmer  v.  Eds,  4  L.  J.  Ch.  184.  T.  Arden  r.  Brook,  L.  R.  7  C.  D.  318. 

(c)  Exp.  PsmbsrUm,  1 1  Vet  282.  (i)  PrUckard  v.  RobsrU,  L.  R.  17  Eq. 
{d)  Kti  Meu0^er  v.  Caheri;  Gsmsrai    222. 

0)  R«  KeoMs,  L  R.  12  Eq.  115. 
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general  credit  of  the  assets.  But  it  is  customary  to  insert  in 
contra(fls  stringent  clauses  which  are  not  intended  to  be 
a<5led  {a)  on ;  and  mortgages,  in  particular,  are  generally  so 
framed  as  to  entitle  the  mortgagee  to  foreclose  if  the  debt 
be  not  paid  on  a  specified  day;  and,  though  the  courts 
allow  redemption  afterwards  (i),  they  do  so  as  a  concession. 
Now  it  is  a  maxim  that  **hc  who  seeks  equity  must  do 
equity  (c)*'  and  therefore,  in  Lord  Hardwicke's  time, 
the  Courts  refused  to  allow  this  concession  to  the  mortgagor 
except  on  the  terms  that  he  should  also  pay  all  other 
mortgage-debts  payable  by  him  to  the  mortgagee  (i). 
It  was  next  established  that  he  who  refrains  from  doing 
equity  infringes  thereby  upon  the  rights  of  another  (^),  and 
therefore  that  if  the  Mortgagor  can  only  redeem  by  satisfy- 
ing other  debts  than  that  immediately  in  question  it  must 
be  because  the  mortgagee  has  a  right  to  hold  the  mortgaged 
property  as  security  for  both.  The  injustice  produced  by 
this  docflrine  will  appear  when  I  come  to  treat  of  priorities. 
Meanwhile  I  will  state  the  rule  in  its  present  form. 

Every  security  on  property  operates  to  secure  (in  addition 
to  the  stipulated  amount)  all  other  sums  for  which  the  same 
mortgagor  (&c.)  has  given  (/),  is  giving  (g),  or  may  after- 
wards give  (/),  another  security  which  may  then  or  after- 
wards be  held  by  the  same  person,  whether  both  were 
originally  held  by  the  same  person  or  not  (h) ;  and  whether 
they  are  held  by  the  incumbrancer  himself,  or  by 
Trustees  for  him  (i)  (at  least  if  the  mortgagor  was 
aware  of  the  trusts  («)) ;  and  though  one  (J)  or  both  (/)  of 

(a)  See  ante  p.  294-309.  (A)  CrachnaU  y.  Jatutm,  40  L.  T.  N. 

(6)  See  on/e  p.  316  («)•  S.  640;  New  v.  Penn»U,  2  H.  &  M. 

(0  See  BaneoH  y.  Keaimg,  4  Hare  4.  •  170;  Selby  y.  Pom/ret,  3  D.G.  F.J.  595; 

Id)  See  Beeoor  y.  Luck,  L.  R.  4  Eq.  Beevor  y.  Luck,  L.  R.  4  Eq.545;  Tweedak 
544-5.  y.  Tweedale,  23  Bea.  341.    But  in  all 

(«)  4  Haro  5-7,  and  cases  cited  in  p.  these  cases  the  inoomhrancer  whocon- 
7 ;  Oibtmt  y.  Goldsmid,  5  D.  G.  M.  G.  solidated  his  securities  was  original 
763,  765-8.  mortgagee  nnder  at  least  one  of  uiem, 

ff)  Watts  y.  Sifmes,  I  D.  G.  M.  G.  240.        ( i)  Taetett  y .  SmUh,  2  D.  G.  J.  7 1 3. 

(g)   Farebrolher    v.    Wodehouse,  23  0)  Craeknall  y.  Janeon,  (in  which  it 

Bea.  18.  appears  from  39  L.  T.  N.  S.  34  a),  that 

43 
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the  incumbrances  was  not  (stridlly)  a  mortgage,  but  a 
trust  for  sale  (a)  or  other  security  (k) ;  and  though  neither 
was  accompanied  by  the  Legal  estate  (b);  and  though  the 
incumbrancer  has  sold  either  of  the  properties  under  a  power 
conferred  by  his  security  (c);  and  though  the  mortgagor 
became  bankrupt  before  the  incumbrancer  bought  in  the 
second  incumbrance  (d);  and  though  the  second  incum- 
brance was  given  only  by  a  surety  (e) ;  or  was  acquired  only 
by  exercising  a  right  of  redemption  (/) ;  but  only  if  both 
incumbrances  ,were  created  by  the  same  person  (g),  (this 
being  essential  even  where  the  subjecSls  of  them  were  shares ' 
in  the  same  property  (A)) ;  and  only  as  regards  such  part 
of  or  interest  in  the  property  as  was  originally  mortgaged ' 
by  the  same  person  (i) ;  and  not  if  the  legal  estate  revests 
without  reconveyance  by  force  of  the  original  contracft,  (as 
in  case  of  a  Bailment  of  title  deeds  to  secure  repayment  at 
any  time  (j) ;  nor  if  the  incumbrance  is  redeemed  at  the  time 
appointed  (k),  nor  if  the  debt  to  which  the  incumbrance  is 
sought  to  be  extended  is  itself  unsecured  (/),   or  secured 
only  by  the  charge  which  the  law  (tn)  gives  to  judgment 
Creditors   («);   nor  if  the  incumbrance  which  is   sought 
to   be  extended  was    cleared    oflf  before  that  to  which  it 
is    sought  to    be    extended    had    been    eflfecSlually  made 

each  mortgage  was  extended  to  all  the  Luck,  L.  R.  4  Eq.  545;  as  to  which 

Bums,  a  feature  which  also  occured  in  latter  see  28  W.  K.  773  b. 

the  other  cases) ;  TvoeedaU  y.  Tweedale,  (A)  Thomeycrofl  y.  Croekeii. 

23  Boa  341.  (i)  Fisher  on  Mortgages,  (Snd  Ed.) 

(a)    Watts  y.  Symts,  1  D.  G.  M.  G.  page  684. 

240,  in  which  the  latter  security  had  0)  Crickmore  y.  Freeslon,  L.  J.  40 

this  form.  Ch.  137. 

(6)  WatU  y.  SytMS,  (k)  Cmnmm%  y.  Fletcher,  28  W.  R. 

(c)  Cracknanv.Janson,L.R.l\  CD.  772,  Sd.  Chesworth  y.  Hunt,   L.  R.  5 

I ;  Selby  v.  Pomfrei.  3  D.  G.  F.  J.  595.  Q.  B.  D.  27 1 ,  /.  15-17. 

(<0  Seiby  y.  Pom/ret,  (/)  Talbot  v.  Frtrt,  L.  R.  9  C.  D.  668, 

(«)  TtLuell  y.  Smith,  2  D.  G.  J.  713L  overruling  re  Kanlfords  estate  L.  R.  IS 

(f)  Bradley  y.  Riches,  39  L.  T.  78  Eq.  327  Spalding  y,    Thomson,  26  Bea. 

(g)  Thomeycrofl  y.  Crockett,  2  H.  L.     637   and  Exp.  Sational  Bk.  L.  R.  14 
233;  Cummins  y.  Fletcher,  (2d.  pomt)     Eq.  507. 

28  W.R.  772;  WhUworth  v.  Rhodes,  20         (mM  &  2  Vic  c.  110,  a.  13. 
L.  J.  Ch.  105;  WhiU  y.  HUlacre,  3  Y.         (ii)  Ford  y.  Tynte.  L.  J.  41  Ch.  758, 
&  C.  697,  as  explained  in  Beevor  y.    which  also  seems  to  overrule  Spatdmg 

y.  Thompsom, 
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(a),  even  though  the  satisfied  incumbrancer  retains  the  legal 
estate  (a)  and  title  deeds  (a);  nor  (it  seems)  if  the  right 
arises  during  a  suit  to  which  the  person  aflfedled  by  it 
is  a  party  (b)  (i). 

The  holder  of  the  incumbrances  can  enforce  this  equity 
though  the  opposite  party  be  not  seeking  to  redeem  him  (c). 

An  incumbrancer  is  entitled  to  extend  his  incumbrance 
after  the  death  of  his  mortgagor  to  any  sum  owing  to  him 
by  the  deceased  so  far  as  that  sum  is  payable  by  the  person 
against  whom  he  so  extends  it  {d)  but  not  further  (e),  and 
therefore  only  against  representatives  of  the  deceased  who 
have  assets  applicable  to  it  {e). 

Finally  a   Banker  is  entitled  to  a  general  Lien  on  all   Banker's  Lien, 
securities  deposited  with  him  (/). 

(i)  As  to  the  instances  in  which  the  right  to  consolidate  holds  against  those 
who  derive  onder  the  jnortgagor,  see  holow  in  next  Chapter. 

(a)  Br§coH  v.  Seymmir,  26  Bea.  548.  («)  trhy  y.  Irby,  22  Bea.  217 ;  TaOtot 

(6)  See  Matthews  v.  Antrotnu,  49  L.  v.  Frer§  L.  R.  9  C.  D.  568. 

J.  Ch.  80  and  the  discnssions  in  this  (f)  London  Chartered  Bk.  v.  WhiU^  L. 

work  of  the  doctrines  of  Li* /Mfiinu  and  R.  4  Ap.  413,  modified  hy  Bower  y. 

Frandnlent  Preference.  Foreign  4^.  Co.,  22  W.  R.  740;  Xmm 

(e)  WaitM  y.  Syme»i  SeBy  y.  Pom/ret;  y.  Martin,  L.  R.  17  Eq.  224,  and  as  to 

oyermling  dictnm  in  23  Bea.  24.  trust  accounts  hy  Khtgiton  y.  Oroit, 

(d)  Rolfe  y.  CheMter,  20  Bea.  610;  L.  R.  6  Ch.  632. 
ThomoM  y.  Thoma$,  22  Bea.  341. 
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CHAPTER  XLI. 

PRIORITIES   IN   GENERAL,   (INCLUDING   LIS   PENDENS.) 


Inooiuistent 
oUums,  when 
equally 
fiiTonred 


Inconsistent 
claims,  when 
unequally 
favoured. 
Generally. 


It  might  be  supposed  that  when  two  persons  claim  the 
same  property  under  inconsistent  titles  their  claims  would 
be  regarded  with  equal  favour ;  and  this  is  the  case  in  the 
only  instances  in  which  no  reason  can  be  suggested  for 
preferring  the  one  to  the  other,  for  inconsistent  dispositions 
in  dijBferent  Wills  by  the  same  Testator  are  void  {a) ;  and 
inconsistent  dispositions  in  the  same  Will  {b)  or  (it  has  been 
held)  by  diflferent  contemporaneous  Deeds  (c)  operate  each 
on  a  share  of  the  property;  and  an  Annuity  imder  a 
will  is  not  preferred  to  a  Legacy  when  both  are  charged  on 
the  same  land,  though  the  annuity  has  powers  of  distress 
and  entry  incident  to  it  by  implication  (d). 

In  every  other  case  the  law  treats  some  circumstances, 
(often  trivial  ones,)  as  giving  to  the  one  party  a  better  title 
than  the  other.  This  is  the  case  when  both  titles  are  incon- 
sistent from  their  commencement, — a  subjecfl  already  {e) 
discussed; — and  it  is  the  case  when  the  two  titles  (although 
the  same  down  to  a  certain  point)  afterwards  diverge, — (as, 
when  the  owner  of  property  sells  to  A,  and  then,  repre- 
senting himself  as  still  owner,  sells  it  to  B.  In  such  cases 
the  property  is  transferred  by  the  earlier  disposition  (assu- 
ming that  not  to  be  invalid  for  any  of  the  causes  already 
mentioned  (/)),  and  when  the  later  one  is  made  the  dis- 
ponor  has  nothing  for  it  to  operate  on ;  but,  whenever  the 
title  of  the  earlier  disponee  is  considered  less  just  {g),  or  less 

(a)  Chqtpt  V.  E.  Anglesey,  7  B.  P.  C.  («)  Ante  p.  23-32. 

443.                                                 [304.  r/;ilfi/«pp.  94-151,  178-184,  191- 

(6)  Authorities  cited  in  L.  R.  6  C.  P.  223,  246-293. 

(c)  Hopgoody.  EmeH.  rvd.  on  another  (g)  As  to  what  Country  it  is  hy  whose 

point  in  3  D.  G.  J.  S.  116,  13  W.  R.  law  priorities  respecting  chattels  are 

1004.  regulated  see  Hooper  t.  (^mwr,  L.  B. 

(rf)  Roper  T.  Roper,  L.  R.  3  C.  D.  714.  2  Ch.  282. 
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accordant  with  the  public  welfare,  than  that  of  the  later 
one,  the  law,  (effecfling  what  the  Disponor  could  not  do,) 
transfers  the  property  to  the  latter  from  the  former  (a).  If, 
however,  any  portion  of  the  Ownership  comprised  in  the 
earlier  disposition  was  excluded  from  the  later  it  continues 
in  the  earlier  disponee ;  (and,  consequently,  a  mortgage  by 
one  who  has  previously  sold  the  property,  made  under 
circumstances  entitling  the  mortgagee  to  priority,  leaves 
the  property  still  in  the  purchaser  subje<5l  to  the  mortgage ;) 
and,  of  course,  one  of  two  contemporaneous  disponees  is 
entitled  to  priority  over  the  other  under  the  same  circum- 
stances under  which  he  would  be  so  if  he  were  later  in  time. 

But  a  Transferee,  entitled  to  priority  over  another,  is  not  Reversal  of 
therefore  entitled  to  priority  over  every  disposition  to  ™°"'*^ 
which  that  other  would  be  preferred.  For  example, 
Bankruptcy  Creditors,  taking  priority  over  a  disposition, 
are  not  therefore  entitled  to  priority  over  a  later  disposition 
which,  while  effe(5lual  against  them,  would,  but  for  the 
bankruptcy,  have  been  postponed  to  the  earher  one  (6). 

Such   are    the    general    principles    of    the   dodlrine  of  Exceptions 
Priority.    Before  proceeding  to  a  consideration  of  its  parti-   S^^es 
cular  rules,   I  will  prefix  a  statement  of  the  exceptions  ^P«?*ing 
which  are  common  to  them  all. 

Force  or  Fraud,  exercised  in  bringing  about  the  circum-   Yorce  and 
stances  by  which  priority  would  otherwise  be  obtained,   Fraud, 
would  probably  prevent  that  priority  (c);  but  it  has  been 
held  that  the  forcible  or  fraudulent  acquisition   of  Title 
Deeds  will  not  induce  a  court  of  equity  to  compel  their 
produ(5lion  when  the  party  who  so  acquired  them  would, 

(a)  Doiphm  y.  Ayhoard,  L.  R.  4  H.  T.  CarUr,  8  E.  &  J.  636-7,  (the  decision 

I*  500  (.1-4.  in  wLich  was  OTermled  in  Pilcher  y. 

(I)  Ex  Pmfm  r.  Crou,  L.  R.  II  C.  RowHhs,  L.  R.  7  Ch.  259);  and  the 

IX  MS,  Leaman  r.  Barrandy  L.  R.  4  C.  donhtfiil  diehm  in  Bdrnvmb  y.  Povey,  1 

1X88.  Yem.  187.     In  MoeaUu  y.   Beil,  24 

(e)  See  the  remarks  in  Htaih  y.  Bea.  586,  the  equities  were  not  equal, 

CnMk,  L.  R  10  C.  D.  33  j(i»  (which  and  the  expressions  in  Gilbert's  Lex. 

howeyer  were  meant  to  apply  to  a  case  Pr.  248,  and  Doct  and  St.  164,  are  too 

in  which  the  disposition  itsef  was  frau-  general  to  touch  this  CMe. 
dulent  on  the  part  of  the  vendor);  CwrUr 
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(as  having  purchased  for  value  and  in  good  faith  the 
property  evidenced  by  them  without  notice  of  the  interest 
of  the  party  seeking  their  produdlion,)  be  entitled,  if  he 
had  obtained  them  fairly,  to  refuse  to  produce  them  (a), 
LUpemfens.  Again,  a  Litigant  establishing  his  title  to  some  property 

or  advantage   cannot  be  (b)   postponed   by  a  disposition 
which  his  adversary  has  made  since  the  commencement  {c) 
but  before  the  close  (d)  of  the  litigation  (i);  whether  that 
litigation  be  an  A<5lion  (e)  or  a  Special  Case  (/)  (appeared 
to  (/));  and  whether  its  objedl  be  to  affe<5l  the  property  (0. 
or  to  perpetuate  Testimony  concerning  it  (g);  and  even 
though  the  litigant  be  Defendant  in  the  Suit  (A);  and  even 
as  regards  his  lien  for  Costs  («) ;  and  though  the  declaration 
of  his  rights  be  Interlocutory  (;');   and  though  the  Legal 
estate  be  transferred  by  the  disposition  and  untouched  by 
the  decree   (k).      But  the  Do<5lrine  is  confined  to  claims 
submitted  for  adjudication  in  the  litigation  in  question  (/); 
and  does  not    extend    to    Collusive    suits    (m);    nor   to 
Bankruptcies  («),   (ii)  or  Windings  up  (o);  nor  does  it 

(i)  This  is  expressed  by  the  maxim  **Kt«  pemdtmte  nil  moveiur^  I  hftTe 
already  (p)  had  to  consider  this  doctrine.  I  now  omit  several  decisions  by 
which  purchasers  who  had  no  notice  of  a  suit  were  tkerefora  (under  special 
circumstances)  exempted  from  its  operation,  but  which  preceded  Batttmjf  ▼. 
Sabme,  and  seem  to  me  inconsistent  with  its  principle.  "  Lit  pendent**  has  bean 
held  to  mean  "a  Suit  whose  object  woiUd  bo  defeated  by  a  sale  of  the 
property"  (g). 

(ii)  But  the  principle  seems  to  hold  agunst  one  acquiring  from  a  creditor 
of  the  Bankrupt  a  right  to  prore  in  the  Bankruptcy  (r). 

(a)  Cases  cited  in  2  Vern.  169,  (of  (g)  Sugi  V.  P.  758  («). 

which  only  Fagg'e  case  seems  to  be  (A)  Tyler  y.  Tkoauu,  25  Bea.  47. 

reported.)  (i)  Sugd.  V.  P.  759 ;  (•  <)  and  see  (r). 

(6)  BeUamy  y.  Sabine,  1  D.  G.  J.  566;  (j)  See  Sugd.  V.  P.  760  (6). 

Anie^  p.  73-4;  Fisher  on  Mortgages  (ik)  As  in  most  of  the  oases. 

(2d.  Ed.)  1158,  1160-1167;  Sugd.  V.  (/)  BeVamy  y.  Sahme. 

P.  (14th  ed.)  758  (9).  (m)  Cu^^  y.  AeUm,  2  Ch.  Ca.  116, 

(c)  See  Sugd.  V.  P.  758  (i);  modified  223. 

by  Norrit  v.  L.  D.  Stuart,  16  Bea.  359.  (»)  Fisher,  par.  1 167. 

And  see  Fisher  par:  1 165.  (o)  Lindley  on  Partnership  (4ih  Ed.) 

(<f)  Kinsman  y.  Kinsman,  1  R.  &  M.  1270,  citing  30-1  Vic  a  47,  whioh, 

617;   Fisher  par.   1163;   SortcUffe  y.  howeyer,  merely  repeals  the  preceding 

Warburton,  8  Jur.  N.  S.  854;  Sugd.  Statute  on  the  subject  and  remits  the 

V.  P.  760  (6) ;  Drew  y.  E.  Norbury,  3  matter  to  judiciary  law. 

J.  &  L.  267 ;  Bellamy  y.  Sabine,  (p)  Ante  p.  73-4. 

(«)  As  in  almost  all  the  cases.  (g)  Plant  y.  Pearman,  80  W.  R.  314. 

(f)  13-14  Vic.  o.  35,  (Eng.)  s  17;  (r)  Rogers  y.  Bemke,  Baok,  490. 
30-1  Vie.  c.  44,  (Jr.)  •.  127. 
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prevent  the  postponement  of  general  Creditors  by  a 
disposition  made  by  an  Executor  during  an  Administration 
suit  (i)  (<»);  nor  did  it,  (even  when  it  apphed  to  Windings- 
up,)  prevent  their  postponement  to  a  disposition  by  a 
Shareholder  (b) ;  nor  does  it  apply  if  the  claim  is  raised  by 
an  amendment  which,  after  the  making  of  the  disposition, 
has  been  made  in  the  pleadings  (c) ;  nor  if  the  litigant  has 
long  allowed  the  litigation  to  lie  dormant  (d);  nor  if  the 
disponee  was  entitled  to  acquire  priority  before  the  litigation 
commenced  (e);  nor,  (as  regards  property  in  which  priority 
can  be  gained  by  registration,)  if  the  disposition  has  been 
registered  (/),  (unless  the  claim  of  the  litigant  arose  under  a 
document  previously  registered) ;  nor  if  the  interest  of  him 
who  relies  on  this  docflrine  was,  by  some  settlement  &c. 
under  which  both  litigants  claim  made  liable  to  be 
displaced  by  the  other  {g) ;  nor  even  when  it  is  by  law  (h) 
made  thus  liable,  (as,  when  an  interest  acquired  gratuitously 
is  made  liable  to  be  displaced  by  a  subsequent  disposition 
for  value  (A)) ;  nor  if  the  disposition  was  to  **  a  Purchaser 
or  Mortgagee  *'(/),  unless  either  the  litigation  was  known  (/) 
to  the  disponee  or  to  his  agent,  or  a  memorandum  of  it  was 
Registered  (i)  (ii)  or  Re-registered   (i)  as  prescribed  (J) 

(i)  The  appointment  of  a  receiver,  or  an  Ii^'anciion  against  dealing  with 
the  property,  seems,  however  to  bind  a  parchaser  (a). 

(ii)  Chancery  Actions  seem  to  be  the  only  ones  whose  registration  is  efifectual, 
for  the  act  requires  that  the  name  of  the  Court  of"  Eguitjf**  shall  be  mentioned 
on  the  Register  (m).  The  Court  may  in  proper  cases  order  that  a  Registration 
hfi  vacated  ^mi 

(a)  Berry  Y.  Gibbons,  L.  R.  8  Ch.  747,  Vic.  c.  15.  (Palatinates)  s.  3;  13-14 
which  compare  with  Drew  v.  E.  Nor-  Vic.  c.  29  (Ir.)  s.  .5;  7-8  Vic.  c.  90 
bury,  3  J.  &  L.  267,  282,  293,  305.         (Ir.)  s.  10;  Sugd.  V.  P.  761  (e),  543 

(6)   Bamed'e  Bg.   Co.   L.  R.  2  Ch.     (k).     As  to   the  necessity   of  expreu 

(r)  Sugd  V.  P.  759  (u).  [171.     notice   Sugd.  V.   P.    542,    761,    (c); 

(<f)  Sugd.  V.  P.  758  (o).  Osbom  on  Judgments  in  Ireland  43. 

(«)  See  Blackwood  v.  London  C.  Bk,  (j)  Authorities  in  preceding  note; 
L.  R.  5  P.  C.  92.  and  1  i-12  Vic.  c.  120  (Ir)  s.  12;  34-5 

(f)  Said  19  Vez.  439;  but  gn.  Vic.  c.  72,  (;ir.)  s.  2;  Sugd.  V.  P. 
wheUier  this  can  be  supported  since  542-3;  and  as  to  recorded  land  in 
Bellamy  v.  Sabine.  Ireland,  28-9  Vie.  o.  88,  s.  42-3. 

(g)  Said  Sugd.  V.  P.  759,  pi.  14.  (*)  Berry  Y,»Oibbone,  L.  R.  8  Ch.  750. 
(A)  Metcalfv,  Pulverto/l,  1  V.  &  B.         (/)  Authorities  cited  in  n.  0')- 

180.     And  see  BeyfuM  y.  Bullock,  L.  R.  (m)  23-4  Vic.  c.  115,  (E.)  s.  2;  30-1 

7  Eq.  391.    As  to  the  circumstances  Vic.  c.  47,  (E.)  s.  2;  34-5  Vic.  o.  72, 

under  which  such  an  interest  is  thus  (1.)  s.  21 ;  PooUy  v.  Boaanqnei,  L.  R.  7 

affected  see  below,  especially  when  I  C.  D.  541;  Clutlom  v.  Le«,  L.  R.  7  C. 

refer  to  St  27  El.  o.  4.  D.  541. 
(0  2-3  Vice.  11  (E.)  8.  7;  18-19 
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Re  acquisition 
by  Trustee, 
&c. 


Act  done  after 
fund  becomes 
distributable. 


within  5  years  (but  as  regards  dispositions,  of  tenements  in 
Ireland  made  before  ist  November,  1844, 20  years  (a))  before 
the  disposition,  or  the  disposition  was  made  before  the  4th 
June,  1839  (i)  (Eng.)  or  15th  July,  1850  (i)  (In).  But  of 
course  registration  cannot  strengthen  the  litigant's  right  {b), 

Pradlically,  therefore,  this  do<5brine,  (apart  from  regis- 
tration) seems  to  be  that  a  Lis  pendens  is  equivalent  to 
Notice  {c). 

Again,  one  whose  property  is  fraudulently,  or  in  breach 
of  trust,  so  disposed  as  to  entitle  the  disponee  to  priority, 
but  is  afterwards  reacquired  by  the  disponor,  is  restored  to 
his  former  interest  {d). 

And,  finally,  an  a(5l  done  after  a  fund  has  become  distri- 
butable cannot  (it  seems)  alter  the  priorities  of  incum- 
brances upon  it  {e). 


(a)  7-8  Vic.  90,  s.  10.  (rf)  Barrows  Case  L.  R.  C.  D.  445; 

(6)  Butt  y.  Huichau,  52  Bea.  615.  and  see  L.  R.  1 1  C.  D.  334  I.  22-30. 
(0  As  to  the  effect  of  Notice  in        (e)  CaiUktr  y.  Pwhea,  L.  R.  7  Ch. 

postponing  a  Legal  estate  see  below.  109. 
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CHAPTER  XLII. 

PRIORITY   BY   PRECEDENCE    IN    TIME. 


The  simple  rule  that  Priority  is  conferred  by  Precedence  statement  of 
m  Time  (a),  that  is,  that  a  Dealing  with  property  by,  ^^^J^**^*"^®' 
or  transmission  of  it  from,  a  person,  cannot  displace  an 
interest  which  previously  passed  from  him,  or  to  which  he 
was  never  entitled,  prevails  (b),  though  (when  the  later 
disposition  &c.  does  not  affecfl  the  legal  estate)  it  was  made 
for  value  to  a  person  without  Notice  of  the  preceding 
interest  (c);  and  though  (when  it  does  not  aflfecfl  the  legal 
estate)  the  party  could  by  transferring  that  estate  have 
barred  the  preceding  interest  {d) ;  and  though  the  preceding 
interest  be  merely  a  right  to  set  aside  a  disposition  for  a 
default  by  the  disponor  (e)  or  for  a  reason  of  which  he  had 
notice  (f);  and  though  (when  the  subjedl  is  an  ordinary 
Chose  in  acflion  (g))  the  preceding  interest  is  merely  the  right 
of  the  Debtor  &c.  to  credit  for  Payment  or  part  payment 
(A);  and  though  the  preceding  interest  is  merely  an  inchoate 
right,  (as,  that  of  a  Debtor  to  credit  for  such  Payments  as 
he  may  make  after  (/)  .and  without  notice  of  the  disposition 
{i),  or  that  of  a  Trustee  to  a  Lien  for  such  money  as  he  may 
expend  after  (J)  and  without  notice  of  it  (A),  or  that  of  a 
Beneficiary  to  a  Lien  for  any  debt  which  the  trustee  may 
afterwards  incur  to  the  trust  fund  (/),  or  that  of  an  Incum- 

(d)  See  this  rule  well  explained  in  ell's  Mortgage) ;  D.  y.  C. 

Cory  V.  Eyre,    I  D.  G.  J.  S.    167-8,  (f)  F.  v.  C.   which  compare  with 

approved  DixoH  y.  MttckUston,  L.  R.  8  FkiUipM  y.  FhiUipi,  31  L.  J.  Cb.  326b 

Ch.  1 55.  /  25-33. 

(6^  Jnis  p.  340(f),  (g)  For  definition  of  this  term  see 

(c)  Thome  y.Holdsworth,  L.  R.  7  Eq.  ante.  p.  3. 

139,  and  cases  there  cited.   Barnard  v.  (h)  Below  p.  348  («)— 349  (c). 

Hunter,  2  Jur.  N.  S.  1213;  Cockell  v.  (i)  Cases  cited  in  Lewin  on  Trusts, 

Taylor,  15  Bea.  117-120;  Daubeny  v.  497(0- 

Coekbwrn,  I  Mer.  638;  Parker  v.  Clarke,  (j)  Protser  y.  Phippe,  L.  R.  16  Kq. 

30  Bea.  54.  88,  in  which,  howeyer,  the  trustee  had 

(</)  Shropthire  ^c,  Co,  y.  Reg,  L.  R.  the  Legal  estate. 

7  H.  L.  496.  (Jt)  Sd.  Protaer  t.  Phipp*. 

(«)  C.  y.  r.  (which  gi«  as  to  Cock-  (/)  Cases  cited  in  Lewin  Tr.  497  («>             44 
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EzoeptioiL 


Qualification. 


Conseqnenoes 
of  the  Doctrine. 
Creditor^i  Lien 
preferred  to 
Legacy. 


brancer  to  extend  his  Incumbrance  (under  the  dodlrine 
already  (a)  discussed)  to  other  property  on  which  he  may 
afterwards  (b)  acquire  an  incumbrance) ;  and  though  (when 
the  preceding  interest  was  a  Mortgage)  the  subsequent  deal- 
ing was  intended  to  improve  the  value  of  the  property  {c); 
and  though  that  dealing  was  sancflioned  by  the  Court  (c) ;  and 
though  the  subsequent  transaction  is  a  disposition  imder  a 
Power  by  which  the  preceding  interest  was  overridden  (<Q, 
or  is  a  consent  to  such  disposition  (i),  (so  that  a  Sale  of  the 
fee-simple  made  by  a  Life-tenant  under  the  authority  of  a 
proviso  in  the  settlement  is  ineflfecfhial  against  a  previous 
disponee  of  his  life  interest) ;  and  (in  some  cases)  though 
the  contracfl  by  which  the  preceding  interest  was  parted 
with  did  not  literally  include  it  (d) ;  and  (generally)  though 
the  common  disponor  was  Tenant-in -tail,  and  the  later 
disposition  only  was  adequate  to  bar  the  Entail  (d) ;  and 
though  (when  the  later  transa(5lion  was  a  transmission,  as, 
by  Bankruptcy  (d),  by  Judgment  (/),  or  even  (in  Ireland)  by 
Judgment-Mortgage  (g),)  it  carried  the  Legal  while  the 
earlier  was  confined  to  the  beneficial  interest.  But  the 
rule  does  not  apply  if  the  earlier  interest  was  a  charge 
imposed  by  law  on  the  party's  properly  in  general,  while 
the  later  transadlion  dealt  with  specified  property  (A). 

And  it  is  trenched  upon  by  the  docftrine  (»)  that  the 
release  of  an  incumbrance  lets  in  subsequent  incum- 
brances. 

In  consequence  of  this  principle  the  Creditor  of  a 
deceased  person  is  entitled  to  priority  (in  respedt  of  his 
lien  (/)  on  the  assets  (k)  over  one  who  derives  under  the 


(a*)  Anii,  p.  336-9. 

(6)  See  discussion  of  these  points 
farther  on  in  this  chapter. 

(c)  Stgenfs  Cauai  S^e,  Co.  y.  OrufU^ 
L.  R.  3  CD.  419-21. 

((0  See  these  points  discussed  further 
on  in  this  Chapter 

(•)  32-3  Vic,  c.  71  (E.),  s.  15  (1). 
As  to  the  older  Acts  and  the  Irish 
Acts,  see  Yate  Lee  on  Baokruptcy, 
72-77. 


(f)  WhitworihY.Gaufom,  1  Ph.  788; 
Fisher,  Mort.  par.  1291-7,  1800. 

(g)  Eyr$  y.  Mc,  DowU,  9  H.  L.  C. 
619. 

(A)  Oenerai  8.  Am,  Co.,  L.  R.  2  C. 
D.  337;  Grady,  13  Lr.  Ch.  154. 

(•')  Discussed  at  close  of  this  Chap- 
ter. 

(J)  Explained  anU,  p.  38  (a). 

(ifc)  Hotter  y.  i9iii4irf,  L.  R.  1  C.  D. 
90;  So^h  y.  BnU,  24  Bea.  499. 
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Legatees,  even  by  a  Purchase  for  value  (a)  without  notice 
(a)  and  accompanied  by  the  formalities  prescribed  for 
acquiring  priority  over  any  previous  disposition  by  them 
(«);  and  this  holds  though  the  delay  by  the  Creditor  in 
proving  his  debt  has  been  great  (a)  (he  having  been 
ignorant  of  his  rights  {a));  and  though  an  Administration- 
adlion  has  been  instituted,  and  all  debts  certified  therein 
have  been  paid  (a),  and  the  assets  in  question  consisted  of 
a  fund  lodged  in  Court  to  provide  for  an  Annuity  (b) ;  and 
though  the  owners  of  the  rest  of  the  assets  were  not 
purchasers  for  value  (a) ;  and  though  the  debt  arose  after 
the  purchase  and  consisted  in  Damages  for  breach,  (after 
the  purchase),  of  a  covenant  made  by  the  Testator  in  his 
lifetime  (c).  But  the  rule  seems  confined  to  property 
which  vests  in  the  Executor  as  such  (i),  unless  proceedings 
for  the  recovery  of  the  debt  had  been  commenced  before 
the  purchase  (e) ;  and  is  inapplicable  if  the  purchaser  has 
acquired  the  Legal  estate  (/)  (i)  in  good  faith  (/)  for 
value  (/),  (whether  the  consideration  be  capable  of  being 
applied  to  satisfy  the  lien,  as  Money  (g),  or  not,  as  Mar- 
riage (/)),  unless  Notice  of  the  debt  affedled  the  purchaser 
(/).  And  a  Creditor  is  even  entitled  to  priority  (in  respedl  of 
so  much  of  his  demand  as  could  be  enforced  against  a  par- 
ticular legacy)  over  a  purchaser  of  that  Legacy  (A),  and 
consequently,  to  priority  (in  respecfl  of  his  whole  demand) 
over  a  purchaser  of  part  of  the  Residuary  estate  (h). 

(i)  In  one  of  these  oases  (• )  it  was  said  tliat  a  Purcliaser  without  notice,  to  whom 
the  proceeds  of  selling  out  the  fund  had  heen  aotnally  paid,  would  not  he  com- 
pelled to  refund,  and  the  reason  of  this  must  be  that  such  a  payment  extinguiahes 
(in  the  purchaser's  favour)  the  Legal  estate. 

(a)  Hoopir  v.  Smart,  L.  R.  I  C.  D.  4t.  Co.y,  Smart,  L.  K.  10  C.  D.  567; 

90;  NobU  V.  BrtU,  24  Bea.  499.  Spaekman  v.  Timbre!,  ( 1st  point),  8  Sim. 

(6)  Hooper  y.  Smart,  45  L.  J.  Ch.  253. 

1 00a,  /  45.  (/)  DUk€M  v.  Broaim§ad\  Spmkmm  y. 

(e)  Dilktt  y.  Broaimeai,  2  D.  G.  F.  J.  TimbroU,  8  Sim.  260. 

566.  (^)  Sd.  Sobk  y.  Broit. 

(df)  See  aiUo,  p.  37-8.  (A)  Oooptr  y.  Smart. 

(a)  AnU,  p.  169  (c^);  BrUisk  Btutuai  (i)  Noble  y.  Brett, 
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Lessor,  when 
preferred  to 
those  who 
derive  under 
the  Lessee. 
Assignee  of 
eh^se  in  action 
is  subject  to 
its  equities. 


Again,  a  Lessor  entering  for  a  Forfeiture  is  entitled  to 
priority  over  those  deriving  under  the  Lessee  (a);  but  a 
Lessor  entering  under  a  Surrender  of  the  Lease  is  not  (h). 

The  application  of  the  rule  to  an  ordinary  Chose  in  a(flion 
(c)  has  been  already  (d)  discussed,  so  far  as  it  relates  to  the 
promisee's  rights  under  a  contradl ;  and  I  need  here  add 
only  that  a  preceding  interest  takes  priority  though  ft 
merely  consists  in  the  right  of  the  Promissor  to  set  aside 
the  Contracfl  as  not  binding  on  him  (^),  (unless  its  perfor- 
mance was  secured  by  Mortgage  (f));  or  to  have  credit  for 
part  Payment,  or  performance,  of  it  (g),  (though  it  be  so 
secured  {h))  unless  the  debtor  has  become  precluded  from 
relying  on  this  right  (i) ;  or  (in  some  (J)  but  not  in  other 
(k)  cases)  to  Set-ofF  counter  demands;  and  though  the 
promise  consist  of  an  overdue  Bill  of  Exchange  or  Pro- 
missory Note  (/),  (but  not,  of  course,  if,  when  it  became 
due,  the  then  holder  was  entitled  to  priority  over  the  bene- 
ficial interest  in  question  (w)  (i),  nor  in  respecfl  of  equitable 
rights  collateral  to  the  Bill,  such  as  Set-oflf  («),  nor  (it 
seems)  in  respe<5l  of  a  right  to  set  it  aside  as  having  been 


(i)  This  depends  on  the  mle  that  the  Legal  estate  in  a  Bill  or  Note  may  be 
transferred  before  (o),  but  cannot  be  transferred  after  (o),  it  becomes  due;  and 
the  whole  doctrine  that  priority  can  be  gained  bj  precedence  in  time  is  subject 
to  the  doctrine,  (treated  of  in  a  subsequent  chapter),  that  the  Legal  estate  is 
preferred. 


(a)  Sd.  Great  WetUm  Jly.  Co,y. 
SmUh,  L.  R.  2  C.  D.  235. 

(6)  G.  W.  R.  C:  v.  SmUh. 

(c)  Defined  ante,  p.  3. 

((/)  AnU,  p.  154-5;  and  as  to  a 
Partnership-sbare,  Ktlhf  v.  Button,  L. 
R.  3  Ch.  703. 

(•)  Natal  Jnvettnum  Co.,  L.  R.  3  Ch. 
355. 

(/)  Naat-y-gh  ^t;.  Co,  y.  Tamplm,  35 
L.  T.  125,  (a  point  not  touched  by 
BifTB  V.  Bwrmester,  10  H.  L.  C.  90.) 

(g)  Sd.  Northern  4-c.  Co.  L.  R.  10  Eq. 
458 ;  cases  cited  in  Lewin,  Tr.  497  (*-«)• 

{h)  Authorities  in  2  Dayidson^s  Conv. 
(3rd  Ed.),  814. 


(t)  Northern  4*c*  Co.;  Biggt  y.  Acr- 
them  A,  Ca,  L.  R.  4  Eq.  387. 

0')  Cavendiih  y.  Oremves,  24  Bea.  173; 
China  St,  Co.  e.  Maekentk,  L.  R.  7  E^. 
240-,  Young  y.  KUehen,  L.  R.  3  Ex.  D. 
127. 

(A)  Weguelm  y.  CelRtr,  L.  R.  6  H. 
L.  286 ;  below  p.  349  (a). 

(/)  European  Bk.  e.  Oriental  ^y.  BL, 
L.  R.  5  Ch.  358;  B<^mes  y.  Kidd,  3  H. 
&  N.  891. 

(m)  Fairclough  y.  Pavia,  9  Ex.  $95. 

(n)  Overend  ift.  r.  Swan,  L.  R.  6  Eq. 
344,  approyed  L.  R.  3  Ch.  362  /.  8. 

(o)  See  subsequent  Chapters  as  to 
the  transfer  of  the  Legal  estate. 
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given  grattiitously  (a),  brobtained  by  fraud,  mistake,  &c.  (b)  (i). 

And   (to   pass   from   the   consequences   of  the   rule   to    Extensions  of 
instances  in  which  it  has  been  extended  beyond  its  reason 
and  fair  interpretation) : — 

An  incumbrancer  is  entitled  to  extend,  (under  the  dodlrine   Mortgagee  may 
already  (c)  explained,)  his  incumbrance  to  other  property,   ,^25^1  a»-* 
(on  which  he  has,  or  acquires,  another  incumbrance,)  even   ^^ff^ees  of 
against  a  Surety  who  exercises  his  right  to  purchase  a  trans-   redemption, 
fer  of  the  latter  incumbrance  {d) ;  and  even  against  those 
who  derive  for  value  under  the  creator  of  the  incumbrances, 
whether  as  Bankruptcy-Creditors  (e),    Purchasers  (/),  or 
Mortgagees  {g)y   and  who  had  no  means  of  guessing  the 
existence  of  the  incumbrance  thus  extended  (A),  and  had 
acquired    the    property  before    the  incumbrances    came 
together  (A) ;  and  though  the  incumbrances  were  brought 
together  by  a  transfer  to  one  who  knew  that  the  creator  of 
the  incumbrances  had  transferred  the  property  for  value 
(»);  or  by  the  exercise  of  a  right  of  Redemption  (j);  but 
not   against   those  who  acquired  the  property  for  value 
before  the  later  incumbrance  was  created  (k),  (especially  if 
it  was  but  a  Judgment-charge  (/),)  unless  it  was  entitled  to 
priority  under  the  Registry  Adls  (w),  or,  perhaps,  other- 
wise; nor  if  the  application  of  the  rule  would  violate  the 

(i)  Probably  bowerer,  all  tbat  was  meant  was,  tbat  if  tbe  bolder  was  enti- 
tled, wben  tbe  Bill  or  note  became  over-due,  to  priority  oyer  tbese  claims,  tbe 
transferee  of  it  after  it  became  due  was  equally  so. 

(a)  StwrUvtmi  y.  Ford,  4  M.  &  Gr.  (A)  Stlby  y.  Pomfret-^  Btevmr  y.  Lwck; 

101 ;  and  see  tbe  discussion  in  Byles  Vini  y.  Padget, 

on  Bills,  (lltb  Ed.,)  166.  and  n.  (I.)  (•)  S^llty  y.  Pomfni;  BeemttY.  Lud. 

(6)  See  Omrend  r.  Swani  see  Ckalmers  {j)  TiiUy  y.  Damet,  2  Y.  &  C.  C.  C. 

T.  Lamon,  1  Camp  383.  399;  Ttetedah  y.  Twttdak. 

U)  AfiUp.  366-9.  (k)  MUls  y.  Jetmmgt,  L.  R.  13  C.  D. 

Id)  Fartbrother  y.  Wodekou$§,  23  Bea.  639 ;  oyerruling  Tassell  y.  Smith,  2  D. 

18.  G.  J.  713,  unless  tbe  latter  can  be 

(«)  Se&y  y.  Pom/ret,  3  D.  G.  F.  J.  distinguisbed  on  tbe  ground  stated  in 

'  595.  Baker  y.  Gray,  L.  K.  1  C.  D.  495. 

(f)  Bewor  y.  Luck,  L.  R  4  Eq.  537.  (/)  Ford  v.  Tynto,  41  L.  J.  Cb.  758. 

(if)  Vmi  y.  Padget,  2  D.  G.  J.  611  j  (m)  New  y.  Fennell,  2  H.  &  M.  170k 
TweedaU  y.  TweedaU,  23  Bea.  341. 
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Policy  of  the  law  {a) ;  nor,  therefore  against  those  who  are 

entitled  by  the  Bills-of-Sale-Acfl  (b)  to  priority  in  respe<5l  of 

one  of  the  properties  (a) ;  nor  (it  seems)  against  a  Litigant 

who  commenced  his  a(flion  before  the  incumbrances  came 

together  (c)t  and  who  is  theirefore  protected  by  the  rule 

lite  pendente  nil  tnovetur  (d)» 

A  disposition        A  Disposition  (^),  (or  Consent  to  a  disposition  (/),)  made 

doM  not  ^^  ^^  exercise  of  a  Power,  cannot  operate  on  a  previous 

displace  a         interest  derived  from  the  disposing  or  consenting  party  (g) 

interestderived  (i)»  or  derived  from  others  under  a  disposition  in  which  he 

Snonor  concurred  (A),  or  exonerated  by  his  Release  (»)  or  enforcible 

Agreement  (J) ;  and  this  holds  (in  the  first  case)  whether 
he  was  entitled  to  (^),  or  merely  authorized  to  dispose  of  (/), 
the  interest  in  question ;  and  though  he  merely  dealt  mth 
it  by  giving  a  Crown  Bond  (m)  (which  operates  as  an 
Incumbrance  (»));  or,  (being  Tenant-in-Tail,)  dealt  with  it 
by  Fine  (<?),  or  Recovery  (/),  so  as  to  bar  the  entail;  and 

(i)  In  one  of  the  cases  (9)  the  Court  held  that  a  Lease  under  a  power  1^ 
which  only  Leases  in  posteMtum  were  anthorized,  was  not  less  Talid,  althoo^  a 
previous  lease  hj  the  same  Lessor  was  then  subsisting;  and  yet  the  Court 
admitted  that  this  previous  Lease  would  take  priority  over  the  Lease  under 
the  Power.    But  qu. 

(a)  Chesworih  t.  HmU,  L.  R.  5  Q.  B.  Bea.  470);  No9t  y.  Bmh^,  Mo.  CL  & 

D.  271.  Y.  S02;  Qtttm  y.  ElHs,  19  L.  J.  Ex.  77; 

(6)  41-2  Vio.o.31,(Eng);42-3  Vic.  iS«wfc  v.  Blaeha,  1  P.  W.  777;  Scnpt 

0.  bO,  (Ir.);  17-18  Yic.  0.36:  discussed  ▼.0/%y,4  B.  P.O.  237;  SmiikY.DmUk, 

in  a  subsequent  Chapter.  5  Mad.  371 ;  Smith  v.  HoMom,  26  Bea. 

(e)  Maithemi  v.  Anirolmt,  49  L.  J.  482;  Wstt  y.  Bermy,  1  R.  &  M.  431. 

Ch.80.  (f)SeeL.Y,A. 

{d)  Discussed  above  p.  73-4,  and  (g)  O.  v.  C;  N,  y.  H. 

below.  See  also  a  subsequent  Chapter  {h)  W.  y.  B,  (p.  434-5);  8,  y.  B. ;  8, 

as  to  Fraudulent  Preferenoe.  v.  D, ;  H.  v.  S. 

(«)  JOony'tf  CaM,  i  Co.  272;  Bad-  (t)  A's  Com-,  C.  y.  7.  (Personals). 

hm  y.  Mm,  7  Bing  695;  Biekky  y.  But  N,  y.  H,  was  a  oase  of  personalty 

Owutj  I  R.  &  M.  440;  (sd.  BrmgUm  y.  on  which  the  decision  merdy  was  that 

Ocodson,  4  Bing.  N.  R.  726;)  Cmiyng-  the  life-tenant  could  not  displace  the 

home  y.  Thurhm>,  1  R.  &  M.  436 ;  Digjf*s  interest  derived  under  hiimu^. 

Com,  1  Co.  408 ;  Doe  y.  Britam,  2  B.  &  0)  (Covenant)  H,  y.  H.,  8.  v  O. 

A.  93;  Edwards  y.  SiaUr,  Hard.  410;  (1^)  So  in  almost  all  the  cases, 

(sd.  Fryer  y.  Morimtd,  L.  R.  3  C.  D.  (0  E.  y.  S. 

680  /.  33-5 ;)  Ooodrigki  v.  Caior,  Dougl.  («■)  Q,  y.  E. 

460;  Homer  v.  Swaim,  1  T.  &  R.  430;  (»)  33  H.  VIII,  o.  39. 

Burst  V.  Hurst,  16  Bea.  372;  Isaac  y.  (•)  ITs.  Case;  B,  v.  O.;  8,r,D, 

Bugkes,  L.  R.  9  Eq.  191 ;  King  y.  Mel-  (p)  K.  y.  M. 

Uag,  I  Vent  225  (rvd.  on  another  point  (9)  B,  y.  G, 
2  Lev.  61 ;)  (see  Leigh  y.  Ashburiim,  11 
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(in  the  third  case)  though  the  Release  be  gratuitous  (a); 
and  in  the  second  (^)(i)  and  third  {c)  cases  though  the 
interest  in  question  was  not  (at  least  since  the  creation  of 
the  power)  derived  through  him ;  and  (in  every  case)  though 
it  was  derived  by  a  wrcmgful  (e)  (ii)  disposition;  and 
though  the  disposing  or  consenting  party  himself  derived 
under  the  disposition  by  which  the  power  was  conferred 
(/)  (so  that  it  might  be  supposed  that  the  parties  understood 
that  the  preceding  interest  was  to  terminate  upon  exercise 
of  the  power);  and  though  the  power  merely  authorized  a 
Sale  (g)  or  Exchange  for  money  or  property  to  be  held 
under  the  same  limitations  to  which  the  property  sold  or 
exchanged  was  subjedl,  and  the  preceding  interest  was  but 
an  incumbrance,  which  might  have  been  equally  answered 
out  of  such  money  or  property  so  acquired;  and  though 

(i)  This  is  a  Tiolation  of  principle,  for  there  is  no  more  reason  why  an 
exercise  of  the  power  should  not  operate  on  an  interest  derived  nnder  another 
}gy  a  di^KMition  in  which  the  party  exercising  the  power  concurs,  tlian  there  is 
why  it  dionld  not  operate  (as  it  does  not)  on  an  interest  derived  nnder  a  dispo- 
sition in  which  he  wws  not  ooncnr,  or  nnder  a  disposition  made  hy  himself  hat 
ineffectnal  to  displace  the  interests  of  those  who  are  entitled  (A). 

(n)  Wrongful ;  that  is  such  as  to  displace  the  interests  of  those  who  are 
entitled,  and  yet  leave  in  them  a  right  to  regain  those  interests  hy  Entry  or 
Action  (•).  A  Tenant-in-tail  can  do  this  hy  any  deed  of  disposition  (J),  and  a 
Life-tenant,  or  any  freeholder,  can  do  it  hy  feoffment  {k)  made  hefore  Ist 
October,  1845  (I),  or  by  fine  or  recovery  commenced  before  Slst  Dec 
1833  (Eng.)  (m),  or  Slst  Oct.  1834  (Ir.)  (n).  The  reason  for  including  a 
wrongral  disposition  was,  either  because  these  interests  were  displaced  by  it, 
or  because  (o)  by  it  the  life-tenant  forfeited  his  life  ostate  (p)  while  the  power 
was  considered  to  be  given  conditionally  on  his  retaining  that  estate  (9)  (a 
ooDstruction  now  overruled  (r)). 

(m)  /.  V.  IT.  (•*}    See  this  subject  explained  in 

(6)  W.  V.  J.;  K.  V.  M,;  B.  v.  Q.\  8,  Taylor  t.  Hordt,  Burr.  105  tqq. 

T.  3, ;  A  V.  D. ;  H.  v.  S. ;  but  in  H.  v.  (f)  Ooodrighi  v.  M§ad,  3  Burr.  1704. 

JE[,  it  was  only  to  the  extent  of  the  life  Qs)  For  explanation  of  Feoffment  see 

interest  that  the  power  was  held  to  be  mI«,  p.  77-8. 


(•)  B.  V.  O.  (Fine);  D**.  Com  (Fine);        (o)  S.  v.  ©.,  (p.  374,  /,  5-10);  W,  v. 


(c)  A*t  Com;  C.  v.  7.  (m)  3-4  Wm.  IV,  c.  74,  s.  2. 

id)  Cases  cited  in  (a)  and  (6).  In)  4-5  Wm.  IV,  c.  92,  a  2. 


S.  V.  D.  (Recoverv);  JT.  v.  M.  (Re-  B.,  (p.  435,  1 10-23,  p.  436,  /.  15-17); 

eovery).  K.  v.  M.,  (p.  228,  L  27-30);  and  see 

(/)  So  in  all  the  cases.  D's  Com,  (fo.  173b.l74a};  and  j^.  v.  S. 

Q)  O.  V.  C,  explained  Sngd.  Pow.  (p)  IT.  v.  B.^  (p.  435,  L  10-23,  p.  436, 

869  (•).  /.  15-17). 

(A)  S.  V.  8.,  and  oases  dted  in  Sng.  (9)  ^'  ▼•  M.  (p.  226, 1 26-80). 

Pow.  Ch.  m,  8.  4  (2).  (r)  Lai^  t.  Rmkm,  Sag.  Pow.  899. 
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the  exercise  of  the  power  carried  the  Legal  estate  (a)  to 
a  disponee  for  value  (a)  without  Notice  (i)  of  the  preceding 
disposition  or  release  (unless  the  preceding  interest  was 
merely  beneficial, — in  which  case  it  would  be,  by  another 
rule  (b),  postponed  to  that  made  in  exercise  of  the  power); 
and  though  the  power  was  not  exercisable  for  the  benefit  of 
the  party  exercising  or  consenting  to  it  (r),  (imless  "he  was 
bound  to  exercise  or  consent  to  it  (d));  and  though  the 
preceding  interest  had  passed  from  him  gratuitously  {e); 
and  though  the  power  be  one  of  those  conferred  by 
Lord  Cranworth's  Adl  (/). 

But  this  rule  (when  the  preceding  interest  was  acquired 
with  the  party's  concurrence  or  exonerated  by  his  release) 
only  applies  if  he  had,  (besides  his  power)  some  interest  in 
the  property  (^)  (n)  at  the  time  when  the  preceding  interest 
was  so  acquired;  and  (whfen  it  was  exonerated  by  his 
release)  if  the  power  was  one  which  he  himself  (A)  (or 
perhaps  some  other  person  (»))  had  conferred  on  him  for 
his  own  benefit;  and,  (when  the  p>ower  was  confined  to 
the  beneficial  estate,)  only  if  the  preceding  interest  was 

(i)  This  follows  from  the  extension  of  the  doctrine  to  dispositions  of  the 
Legal  estate  under  powers.  It  b  however  to  be  regretted  that  the  doctrine  was 
not  confined  to  the  beneficial  estate,  so  that  purchasers  for  ralue  in  good  faith 
without  notice  of  the  preceding  interest  might  obtain  that  title  which,  on 
strict  reasoning,  they  would  have,  namely,  a  title  free  from  all  interests  which 
were  overridden  by  the  power.  But  of  course  Notice  is  necessary  when  the 
preceding  interest  is  not  legal  {j), 

(ii)  In  this  case  a  Fine,  (whether  levied  by  the  party  himself  (t),  or  by  an- 
other (f),)  did  not  shorten  the  period  within  which  any  one  deriving  under  the 
power,  (as  it  did  the  period  within  which  others  whose  interests  were  displaced 
by  the  fine  (n),)  must  have  claimed  the  property. 

(«)  K.  V.  M,\  G,  V.  C;  S,  v.  B,  Moa  605;  Farwell  on  Powers,  10.  11; 

(6)  See  the  Chapter  on  ** Priority  by  Sug.  Pow.,  Ch.  Ill,  s.  1  (I), 

the  Legal  estate  and  similar  means.*'  (A)  A '«.  Cau,  Birdv,  Christopher,  Stiles 

(c)  S.  T.  X).;  \V.  v.  J?.;  B.  r.  G.;  C.  889;  Sug.  Pow.  50  /.8-10;  and  see  1  R. 

v.  r. ;  K,  Y.  M. ;  ff,  Y.  S. ;  H,  V.  JSr. ;  G.  fie  M.  435  /.  3-9. 

V.  C;  S.  Y.  B.;  I.Y.H;  S.  v.  H.  (in  (i)  Sug.  Pow.,  Ch.  III,^.  1  (3). 

which  he  derived  an  indirect  benefit).  (j)  Taylor  v.  Stibbert,  2  Vez.  J.  437. 

(rf)  WeUtT  v.  Ker  (same  as  English  [k)  Sd.  Digges  Case,  1  Co.  i74a,  pi. 

Law)  L.  R.  1  Sc.  14.  5,  and  notes  (6)  fie  (c)  in  Thomas  & 

(e)  C.  V.  r.;  B.  Y.  O.  (p.  442  /.  26-  Frazer's  Edition. 

7;)  ii:.  V.  M.  (/)  Willis  v.  Shorral,  1  Atk.  474. 

(f)  23-4  Vic,  c.  145,  a.  31,  33.  (m)  34  Ed.  Ill,  c.  16;  1  Rich.  UI,  c 
(S)  Sd.  Digge*i  Case,   1   Co.   167a,    7;  4  Hen.  VU,  c.  24. 
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beneficial  (a) ;  and  it  does  not  seem  to  apply  if  his  concur- 
rence in  the  preceding  disposition  was  merely  as  Protecflor 
of  a  Settlement  {b).  And  it  does  not  apply  if  the  preceding 
interest  was  derived  by  a  Transmission  from  him  (c)y 
whether  the  power  was  exercisable  for  his  own  benefit  (c^ 
or  not  (d) ;  and  whether  the  transmission  was  by  Marriage 
(e), — ^by  Judgment  (/),  unless  it  either  was  a  charge  (g),  (the 
power  being  exercisable  by  him  alone  for  his  own  benefit 
(A)),  or,  perhaps,  was  confessed  by  him  (i), — by  statute- 
charge  for  Succession -duty  (j)  (when  the  power  is  one  of 
Sale,  Exchange,  or  Partition  (;")),— or,  probably,  by  any 
other  means, — except  Bankruptcy  and  Liquidation  (which 
preclude  the  party  from  exercising  a  power  (A)  even  when 
it  is  only  exercisable  for  the  benefit  of  others  (/);.  Nor 
does  it  apply  if  the  power  be  exercised  with  the  consent  of 
the  party  entitled  to  the  preceding  interest  (m) ;  or  pursuant 
to  a  right  reserved  against  him  when  that  interest  was 
transferred  to  him  (»);  nor,  therefore,  if  the  power  was 
created  by  the  same  disposition  by  which  that  interest  was 
transferred  to  him  {o);  nor  if  the  nature  of  the  power  and 
of  the  preceding  interest  shews  that  it  was  probably  xmder- 
stood  that  it  might  still  be  exercised, — as,  when  the  power 
is  an  ordinary  Leasing  one,  and  the  preceding  interest  is  a 

(a)  A M«.  1 5  Hen. y II,  Bug.  Pow.  893.        (i)  This  is  consistent  with  the  cases, 

{b)  Sag.  Pow.  91-2.    For  definition  in  none  of  which  does  the  judgment 

of  Protector  see  Ch.  XLY.  seem  to  have  heen  thus  confessed.  And 

(e)  Rojf  V.  Pumg,  5  B.  &  A.  561 ;  5  see  ahove,  p.  350  (m). 
Mftdd.  310;  cases  cited  below  in  n.  (/).        0)  15-16  Vic,  c.  51,  s.  42. 

{d)  Wkiimarsk  y.  Robertson,  1  Coll.         {k)  Doe  v.  Britain,  2  B.  &  A.  93; 

N.  C.  570.  Bok  y.  Etcot,  4  M.  &  Or.  167. 

(«)  Rojf  y.  Pmtg,  (as  to  Dower,  but        (/)  H.  y.  E. 
the  report  does  not  clearly  state  that        (m)  Long  y.  Rankin^  Sag.  Pow.  898, 

the  disposition  of  the  preceding  interest  /  43-4;  AUxandtr  y.  MiUa,  L.  R.  6  Ch. 

was  after  the  marriage) ;   Wkiimarsk  y.  125,  and  cases  there  cited;  Simpson  y. 

Roberiton,  (as  to  Marital  rights.)  Baikmrst,  L.  R.  5  Ch.  200-1 ;  WalmesUy 

(f)  Doe  y.  Jones,  10  B.  &  C.  459;  y.  Buiterworth,  Sag.  Pow.  62-4;  see  L. 
TwrmiaU  y.  Trappes,  3  Sim.  300;  Eton  R.  3  0.  D.  680,  /33-5;  TffrrellrMarsk, 
V.  StmxUr,  6  Sim.  5 1 7 ;  SkeeUs  y.  Skemr-  3  Bing.  35,  /  5-6. 

Iqf,  a  M.  &  Or.  112;  solving  the  doubt         (n)  Long  y.  Rankin,  and  Warburton 

in  Leigh  y.  Ashbnrton,  1 1  Bea.  470.  y.  Fam,  as  interpreted  in  Sag.  Pow. 

(S)  By  the  1-2  Vic,  c.  110,  s.  13.  65  (0,  66  (n). 

(A)  Because  the  Act  provides  that        (o)  Warburton  y,  Fam,  16  Sim.  625; 

the  oiuurge  shall  extend  to  property  over  and  cases  cited  in  Sag.  Pow.  484  («-a). 
wbidi  he  has  suoh  a  power.  45 
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Promisee  is 
entitled  to 
ayoid  certain 
dispositions 
made  to  evade 
the  promise. 


Bar  of  entail 
confirms 
preceding 
disposition. 


Qnalification 
of  the  Rule. 
Paying  off  an 

Incumbrance 
lets  in 
subsequent 
Incumbrances. 


Mortgage-  (a),  or  Trust-,  estate  (6),  (xinlessthe  Mortgagee  or 
Trustee  has  taken  Possession  or  disposed  of  the  estate  before 
the  making  of  the  Lease  (c), — or  as  when  the  power  is  a  power 
of  Sale  and  the  preceding  disposition  a  Disentaihnent  (i). 

And  the  rule  that  Priority  is  conferred  by  Precedence 
in  Time  is  carried  so  far  that  a  Disposition  &c.  for 
value  takes  priority,  not  only  over  those  subsequent  dispo- 
sitions which  are  inconsistent  with  its  literal  sense,  but 
also  over  those  which  are  inconsistent  with  the  expectations 
in  reliance  on  which  the  consideration  was  rendered ;  or  at 
least,  one  who  is  entitled  to  enforce  a  promise  to  leave  by 
will  a  specified  proportion  of  the  promissor's  estate  is 
entitled  to  treat  as  void  any  subsequent  gratuitous  dispo- 
sition by  which  the  promissor  has  reserved  a  life  interest  (e). 

And  finally,  a  disposition  made  by  a  Tenant-in-tail  (/)  or 
former  tenant-in-tail  (/)  or  by  the  Trustee  in  his  Bank- 
ruptcy (g)  in  bar  of  the  entail  does  not  displace,  but 
confirms,  a  preceding  disposition  for  value  made  by  him, 
and  that  to  the  full  extent  to  which  it  could  have  been 
confirmed  by  express  words  in  the  later  disposition,  though 
this  may  exceed  the  extent  of  the  interest  comprised  therein 
(/) ;  but  not  if  the  later  disposition  was  a  mere  Lease  (not 
requiring  enrolment  (/)) ;  nor  if  it  was  made  for  value  to  a 
disponee  in  good  faith,  unless  either  he  had  express  notice 
of  the  preceding  interest  (/),  or  (as  regards  estates  in 
Ireland)  the  earlier  disposition  was  registered  before  the 
later  one  was  made  (/).  But  a  disposition  made  under  a 
Power  has  not  a  corresponding  efFecfl  (A). 

However  the  rule  that  precedence  in  Time  confers  pri- 
ority is  trenched  upon  by  the  rule  that  An  Incumbrancer  (»), 


(a)  Rmy.  Bulkth^,  Dong.  293;  Long 
V.  Ramkm,  Sug.  Pow.  901.  Ld.  Mans- 
field's opinion  that  the  lease  is  valid 
against  the  mortgagee  is  denied  in  Sug. 
Pow.  67,  which  seems  contrary  to  Sng. 
Pow.  56  /20-2,  and  to  Vimuni  y.  Enmfi, 
3  Yin.  Ab.  432,  and  Corker  y,  Enmft,  ib. 

(6)  Dot  Y.  Thomtu,  9  B.  &  C.  288; 
Taibot  Y.  Tipptr,  Salk.  427. 

(c)  Said  in  effect, i>.y.  T. 


(rf)  EUl  T.  Pnichari,  1  Kay.  394. 

(e)  Logan  v.  Wnuholt,  7  BIL  N.  S.  1. 

(f)  3-4  Wm.  IV,  c.  74  (E.),  s.  38;  4- 
6  Wm.  IV,  c  92  (I),  s.  1. 

(g)  £.,  s.  62;(D8.  55. 

{k)  Edwards  y.  Slater,  Hard.  410. 

(•)  Farroto  y.  Rw,  4  Bea.  18;  lf«% 
y.Horton,  14  Sim.  226;  Ottery.L.  Vmm, 
2  K.  &  J.  650;  Farry  v.  Wrigki,  5  Rnsa. 
142;  SmUky.  PkiUyt,  1  Ke.  694;  Toid- 
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Leaseholder  (a),  &c.,  upon  an  estate  which,  when  he 
became  such,  was  subje<ft  to,  but  has  since  been  exonerated 
from  (i),  or  united  in  ownership  with  (c),  a  prior  incum- 
brance, is  entitled  to  enforce  his  own  Security  on  the 
estate  as  exonerated,  without  allowing  credit  for  the  value 
of  the  prior  incumbrance,  and  this  whether  the  subjedt  be 
an  hereditament  (d),  a  fund  {t),  or  otherwise ;  and  whether 
the  union  of  the  estate  with  (or  its  exoneration  from)  the 
incumbrance  took  place  in  the  mortgagor  (/),  or  in  one 
who  derives  under  him  (g);  and  whether  by  Release,  by 
Transfer  of  the  incumbrance  to  the  disponee  of  the  estate 
(A),  by  Transfer  of  the  estate  to  the  incumbrancer  (i),  by 
Transfer  of  both  to  the  same  person  (J),  or,  (when  the 
original  mortgagor  continues  lo  own  the  estate),  by  his 
Purchase  through  a  power  conferred  in  the  mortgage  {k). 
This  Rule,  when  the  mortgagor  obtained  the  advance 
from  a  second  incumbrancer  by  representing  the  estate  to 
be  unincumbered,  is  but  an  application  of  one  already  (/) 
stated,  and,  when  this  is  not  so  (w),  seems  as  unreasonable 
as  a  rule  by  which  an  incumbrance  on  a  life  interest  should 
be  extended  to  the  reversion;  and  the  Courts  are  already 
(»)  expressing  disapprobation  of  it  as  applied  against 
purchasers.  But  still  it  is  held  applicable: — against  the 
Mortgagor^  though  he  has,  (b}''  taking  distincfl  transfers  {o) 
or  otherwise  (<?)),  indicated  a  contrary  intention; — against 
those  deriving  under  him  by  Transmission  or  Gift,  if  they,  by  any 


V.  St§ert^  3  Men  210,  (a«  to  which  (A)  P.  v.  W. 

flee  5  Rnss.  448,  /  11-14).     Bat  Brawn  {i)Conceded  Adamty,  A ngeUihelow); 

V.  Sttad,  5  Sim.  635,  and  GreswoU  w.  S.  y.  P. ;  B.  r.  S. 

Marsham.Dvi.  (4th Ed.), 839, depended  O)  -P-  v.  W  ;  T.  v.  S.;  M.  t.  H. 

upon  an  expressed  intention  that  the  (ifc)  O.  y.  V, 

purchaser  shoold  be  liable.  (0  ^^*f  P*  ^^^  (/)• 

(m  )The  only  cases  which  I  can  find 

(a)  i9.  Y.  P.  in  which  the  subsequent  incumbrance 

<6)  O.  ▼.  K.                              [▼.  S,  was  let  in,  while  yet  it  is  clear  from  the 

(c)  M.  V.  H.;  P.  V.  W,\  S,  t.  P.;  T,  report  that  there  was  no  misrepresen- 

(<0  F.  V.  /?  ;  O.  V.  r.;  P.  V.  W.;  S,  tation,  are,  O.  y.  F.;  S.  y.  P.;  and  T. 

y.  P.;  7.  y.  S.  y.  S.    The  reports  are  silent  as  to  M . 

(«)  F.  y.  «.;  M,  y.  K,  y.  H.,  and  P.  y.  W. 

(f)  O,  y.  V.  (")   See  obsenrations  in   Adtm*  y. 

Qg)  B,  y.  iS.;  M.  v.  if.;  P.  v.  IF.;  S,  Angett,  L.  R.  5  C  D.  642.  645. 

▼.  P.;  T.  T.  8,  (o)  Said  O.  y.  V.  (p.  65T). 
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dealing  with  the  property,  declare  that  the  earlier  incum- 
brance shall  become  extindl  (a),  but  not  otljerwise  {b); — 
and  against  those  deriving  under  him  by  a  means  to  which  th^ 
are  parties  (i)  (as  Purchase  {c)  or  Mortgage  (i)),  even  though 
they  express  no  intention  (e)  p^nd  (perhaps)  though  they 
had  no  notice  (ii)  of  the  later  incumbrance  (/),  unless  they 
obtained  the  Legal  estate,  (in  which  case  a  dififerent  rule 
would  come  in  {g))\ — but  as  against  any  one  (except 
perhaps  the  mortgagor  himself  (A)),  only  if  he  has  (i),  or 
can  acquire  (/),  the  full  interest  affedled  by  the  incum- 
brance (unless  he  indicate  an  intention  that  the  incum- 
brance shall  become  extincfl  {k))\ — and  as  digdAnst Purchasers 
&>€,,  not  if  they  will  (by  resale  to  their  vendor)  restore  mat- 
ters to  their  former  condition  (/) ;  nor  if  they  indicate  by  the 
purchase  deed  (w),  or  extrinsically  (»),  an  intention  to  keep 
the  incumbrance  on  foot ;  nor  if  a  release  was  made  to  the 
mortgagor  upon  payment  by  the  intending  purchaser  &c., 

(i)  Thisgronnd  of  deoision  is  not  satisfactory,  and  was  probably  not  intended. 
If  the  acceptance  of  a  devise  to  the  incnmbrancer  does  not  oztingoish  the 
incmnbrances,  neither  should  his  purchase;  for  he  can  declare  an  intention  to 
keep  it  on  foot  in  the  one  case  as  weU  as  in  the  other. 

(u)  In  some  of  these  cases  the  purchaser  (o),  or  his  agent  (p),  knew  (9),  of 
the  intermediate  incumbrance.  In  others  (r)  it  does  not  appear  whether  they 
had  any  notice  («)  either  actual  («)  or  constructive  («>. 

(a)  F.  V.  A.  see,  as  to  oases  without  competing  in- 

(6)  Forha  v.  Uofaii,  18  Yez.  384;  cumbrancea,  Lewin,  521  (6). 

Most  of  the  cases  in  Lewin  (5th  Ed.),  0)  ^^  foi*  Cases  in  which  there  was  no 

520  (c-m).  competing  incumbrance,  Lewin,  52 1(A). 

(c)  P.v.  W.\  S.Y.  P.;  T.y,S.;  cases  (*)  Cases  in  Lewin  521  (g), 

which,  however,  are  scarcely  recon-  (I)  Mocaiia  y.  Mwgalro^  (2nd  Tttai)^ 

cilable  with  Irhy  v.  /r6y,  25  Bea.  632,  1  P.  W.  393;  Hndon  v.  Kirfyatriek,  (a 

or  even  with  PhUHps  y.  GmHeridge^  4  D.  comical  case),  34  Bea.  645,  (see  SA9Jky, 

G.  J.  536.  (m)  PhiU^t  V.  GuUtridge,  4  D.  G.  J. 

(lO  M.  V.  ff.  531 ;  Irhy  v.  Irky,  25  Bea.  632;  Bmky 

(c)  M.  V.  H,\  P.  V.  IT.;  S,  T.  P.;  T,  v.  Richardton,  9  Hare  736;  Adtmt  y. 

V.  S.  AngtU,  L.  R.  5  C.  D.  634. 

(f)  X  cannot  ascertain  from  any  of  (n)  WalU  y.  Symea,  1  D.  G.  If.  G. 

the  oases  whether  this  was  so.  240;  Admms  v.  AmgtU,  L.  R.  5  0.  D. 

C^)  See  below  in  the  chapter  on  642  jSn. 

ftiority  by  the  Legal  estate  &o.  (0)  P.  v.  W, 

(*)  Cases  in  Lewin,  521  (jt-g),  528  (p)  T.  v.  S. 

(•-c),  and  see  above  p.  323  (0, 324  («),  (9)  P.  v.  W, ;  T,  y.  S. 

77(0.  (r)Jtf.y.  £r.;  W.Y.S. 

(0  F.  y.  JC;  J#.  y.  H.\  T.  y.  A;  and       (*) Defined  in  a  subsequent  Chi^ijer 
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and  for  the  purpose  of  enabling  the  mortgagor  to  convey  to 
him  free  from  incumbrances  (a) ;  nor  if  the  mortgagor  was 
bankrupt  (ft),  the  property  insufficient  for  both  incum- 
brances (6),  and  the  purchaser  aware  of  these  fadls  (b). 

When  the  rights  of  subsequent  incumbrancers  do  not 
intervene,  and  no  intention  is  declared,  the  incumbrance  is 
extinguished  (c),  without  regard  to  the  interests  of  the  repre- 
sentatives of  the  mortgagor  (i),  unless,  (but  not  if,)  its 
separate  existence  is  beneficial  to  the  mortgagor  himself  (^). 


(m)  WmlU  y.  Sym$s,  Fnut  v.  Jaektam,  6S4;  Earrii  r  Jamt,  L.  R.  19  Eq.  253, 

L.  R.  8  Cb.  576  (a  receipt  from  a  ovexriiliDg  8.  v.  P. 

Bmlding  Society).  In  the  latter,  and  (c)  Thomoi  y.Kemuh,  aVem.  348; 

probably  in  tbe  former,  of  tbese  cases,  HorUm  v.  Smkk,  4  K.  &  J.  630. 

the  purchaser  was  without  notice  of  the  (cf)  L.  Comptom  v.  OMotden,  2  Vez.  J. 

intermediate   incumbrance;   but  this  264. 

seems  immaterial.  (•)  Cases  in  Lewin,  520  (c)— 522  (c). 

(6)  Adam  y.  Angett,  L.  R.  5  C.  D. 
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General 

Statement 

Rnle. 

Examples: — 

Shifting 

Clause. 


Power. 

• 

("Power  of 
ReTOcation  " 
defined.) 

("Power  of 

Appointment" 

defined.) 

Testamentary 
disposition. 

Entry  for 
breach  of 
Condition. 


Qualification : 
Sale  subject  to 
void  trans- 
action. 


The  priority  of  limitations  contained  in  a  disposition  is 
of  course  accordant  with  any  conditions  prescribed  by  it, 
for  each  claimant  can  take  only  what  is  given  to  him. 
Thus,  the  limitations  in  an  ordinary  Shifting  clause  take 
priority  over  the  interests  which  the  shifting  clause  over- 
rides; and  it  is  on  the  same  principle  that  a  limitation 
under  a  Power,  conferred  by  a  disposition  on  the  disponor 
or  any  other  person,  to  shift  the  estate  to  the  limitations 
previously  afifecflingit  (which  is  called  a  "  Power  of  Revoca- 
tion)," or  to  new  limitations  (which  is  called  a  **  Power  of 
Appointment*'),  generally  displaces  the  limitations  pre- 
scribed by  the  disposition  (a) ;  and  that  any  disposition  or 
transmission  from  a  Testator  in  his  lifetime  takes  priority 
over  the  limitations  in  his  Will  (b);  and  that  a  Lessor  &c. 
entering  ^or  breach  of  Condition  takes  priority  over  those 
who  derive  under  the  lessee  &c.,  though  when  entering 
upon  a  Surrender  he  is  postponed  to  them  (c). 

But  a  sale  &c.  "subjecfl  to"  a  previous  dealing  with  the 
property  does  not  validate  {d)  it  save  so  far  as  is  necessary 
for  the  protecflion  of  the  vendor  (^),  nor,  therefore,  post- 
pone the  purchaser  to  it  any  further  (d)  (i). 


\ 


(i)  The  doctrine  in  Sugden  on  Vendors  (/)  seems  to  be  contrary  to  that  in 
the  case  cited  in  the  text,  but  I  cannot  see  that  the  cases  cited  by  Ix>rd  St. 
Leonards  bear  him  out.  Indeed  two  (^)  establish  the  contrary  proposition  to 
that  for  which  they  are  cited.  But  the  marginal  note  to  one  of  these  (A)  is  mis- 
leading, for  it  is  not  the  point  decided  in  that  case,  but  its  contradictory,  which 
counsel  there  alleged  to  have  been  decided  in  an  earlier  case. 


(a)  Below,  next  paragraph  but  one. 
(6)  See  Ashburnhwn  v.  Bradthaw,  (3rd 
and  followmg  judgments),  7  Mod.  239. 

(c)  Great  Western  R,  Co,  v.  Smith, 
L.  R.  2  C.  D.  235,  ante,  p.  348  (a-6). 

(d)  SmUh  V.  WidlaU,  L.  R.  3  C.  P. 
D.  10. 


(«)  Sd.  S.  y.  W. ;  and  see  Me,  Donegal 
V.  Orey,  13  Ir.  £q.  12. 

(f)  Sng.  V.  P.,  (14th  Ed  ),  751,  752. 

(g)  Walton  V.  Stanford,  2  Vem.  279; 
Doe  V.  Archer,  1  B.  &  P.  531. 

(*)  W,  V.  S. 


PRIORITY  DEPENDING  ON   INTENTION.  859 

The  chief  difficulty  under  this  head  is,  to  determine  in   Detailed 
what  case  a  limitation  under  a  Power  conferred  by  a  dispo-   respecting  the 
sition,  will  displace  a  limitation  made  by  (or  under  the  f elative  pnor- 

itj  of  a  Limi- 
authority  of)  that  disposition.  ution  under 

The  general  principle  is  that  a  Limitation  under  a  Power  jj^TtatiSs 
displaces  those  interests  which,  if  it  had  been  inserted  in   niade  by  (or 
the  disposition  by  which  the  power  was  conferred,  would   authority  of) 
probably  have  been  subjed^  to  it ; — that  is  those  belonging  ?^®  hi'h'^f  ^° 
to  persons  for  whose  benefit  the  power  was  conferred  (a) ;   was  conferred, 
unless  the  rule  {b)  by  which  priority  belongs  to  a  previous  .a^u^n 
disposition  by  him  who  exercises  the  power  be  applicable,   ^^ch  would 

Hence  a  disposition  made  under  such  a  Power  for  the  first  in  the 
common  benefit  of  those  interested  under  a  Family  Settle-  S®"^«™«°*- 
ment  (testamentary  or  otherwise),  (for  example,  a  Lease 
Sale  Exchange  or  Partition),  takes  priority  over  a  Jointure, 
a  Charge  for  Portions  or  Mortgage  to  secure  them,  an 
Estate  Tail,  or  the  like,  whether  these  be  limited  by  the 
settlement  itself,  or  under  another  power  contained  in  it 
{c) ;  and  also  over  Succession  duty  (d) ;  but  not  over  inter- 
ests limited  by  the  settlement  in  precedence  of  those 
thereby  limited  to  him  on  whom  the  power  was  conferred 
(e)t  unless  the  power  be  to  Lease  (/) ).  And  hence  a  Sale 
under  a  power  is  efFedlual  notwithstanding  a  previous  dis- 
tribution of  the  interests  in  the  property  under  another 
power  {g)y  unless  the  latter  is  extinguished  by  the  former, 
under  the  dodlrine  already  {h)  explained.  And  it  has  been 
even  questioned  (i)  whether  a  sale  under  a  power  for  pay- 
ment of  Debts  (i)  will   not   displace   a   sale  previously 

(i)  As  a  sale  under  an  Implied  Power,  or  under  a  Charge,  displaces  the 
limitations  as  completely  as  a  sale  under  an  express  power,  the  question  whe- 
ther a  sale  can  bo  made  under  such  a  Power  or  Charge  has  often  to  be 
considered.    It  is  discussed  in  the  authorities  in  the  note  (j). 

(a)  See  Brayhnoke  y.  AtL-Gm,,  9  H.  Hnrnphreya,  4  A.  &  E.  299. 

L.  150.  (3)  Broum't  SMkmtni,  L.  R.  10  £q. 

(6)  Jnle,  p.  350  («),  tqq.            [14).  349. 

(c)  Sug.  Pow.,  Ch.  IX,  s.  4,  (10,  13,  (A)  i^n^p.  269,"  Duration ofPower^" 

(d)  15  &  16  Vic.,  c.  51,  s.  42.  (>)  Farwell  on  Powers,  11-13;  Dart, 
(«)  Pry  V.  PUk,  Cro.  Car.  331 ;  Fo»  568-9. 

T.  Pridhoood,  Cro.  Jac.  347.  y)Far^U,51-66;  Sug.  Pow.  Ch.  IV, 

(f)  Pm  t.  ThomoM,  9  B.  &  C.  288;    s.  1  (33-69);  Shelford,  R.  P.  tSth  Ed.), 

TaOfot  T.  Tipper,  Salk.  427;  Rogers  v.    467,484-9;  Theobald  on  Wills,  884-8; 

469. 
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Preference  of  a 
Limitation 
under  a  power 
over  a  Luni- 
tation  nnder 
the  settlement 
or  under  a 
power 

subsequently 
exercised. 


completed  under  a  power  conferred  for  the  benefit  of  those 
interested  under  the  settlement.  And  a  jointure  limited  by 
a  Settlement  &c.  (a),  or  under  a  power  conferred  by  it, 
takes  priority  over  {b)  an  Estate  Tail  limited  by  it  to  the 
issue  {c);  over  Legacies  (d)  and  Portions  (e)  limited  by  it 
(even  to  the  children  of  a  previous  marriage  (/)) ;  and  over 
a  term  for  securing  them  (/)  ;•— and  this  last  even  against 
one  who  purchased  the  term  before  the  jointure  was  limited 
(g);  especially  if,  (in  each  case),  the  jointure  might  consist 
of  (A),  or  be  secured  by  (»),  a  legal  estate  in  the  premises. 
But  whether  these  rules  apply  against  Portions  limited 
under  a  power  is  doubtful  (j). 

And  even  a  Jointure-rent-Charge  limited  under  a  power 
abates  equally  with  other  rents-charges  limited  by  the 
settlement  (k).  And  Portions  charged  under  a  power  do 
not  take  priority  over  the  life  interest  of  the  elder  brother 
of  the  portionist's  father  (/):  and  yet  they  have,  (on  account 
of  the  wording  of  the  settlement)  been  allowed  priority  over 
other  portions  charged  by  the  settlement  for  the  younger 
children  of  the  portionist's  grandfather  («). 

When  the  limitations  are  such  that  usage  &c.  does  not 
afford  a  guide  to  their  probable  position  in  the  settlement 
the  rule  is  that  a  Limitation  under  a  Power  takes  priority 
(as  from  the  time  when  the  power  is  exercised  («))  over  the 
limitations  contained  in  (or  afterwards  made  under  the 
authority  of)  the  disposition  by  which  the  power  was 
conferred,  including  those  which  have  vested  (p)  since  it 
was  conferred  (/) ;  and  this — even  as  against  those  to  whom 


(a)  Sd.  Ha//v.  Carter,  2  Atk.  354. 

(6)  Carter  Y.  Carter,  Mos.  365;  Rey- 
nolds V.  Meyriek^  (strong  case),  1  Eden. 
48 ;  Chwrehman  y.  Harvey,  Amb.  335 ; 
Hail  y.  CarUr,  2  Atk.  354;  Bailey  y. 
Ttmtamt,  11  Ex.  776;  Smudye  y.  Saniye, 
1  P.  W.  706. 

(c)  C.  y.  C. 

Id)  R.  y.  M. 

(«)C.y. //.;H.  y.  C. 

(f)B.Y.  T.',S.y,S. 

(f)  S,  y.  8. 


(A)  R.  y.  Af.;  C.  y.  H.j  H,  v.  C;  B. 

(t)  B.  y.  T,  [y.  T. 

(J)  Sug.  Pow.,  486  *qq. 

(A)  Coore  y.  Todd,  7  D.  G.  M.  G.SJa 

(f)  Lawton  y.  Swetenham,  18  Bea.98. 

(m)  MoseUy  y.  Mouley^  5  Vez.  248. 

(n)  2>.  Marlborough  y.  Qodolpkm,  8 
Tee.  61 ;  and  see  SotUkby  y.  SUmekoem, 
ib.  610. 

(o)  For  the  meaning  of  this  word 
ante,  p.  224  (o). 

(p)  Sug.  Pow.,  ch.  XIII,  pi  1% 
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the  interests  so  contained  have  passed  by  operation  oi  law, 
as,  a  Judgment-Creditor  (a)  (i),  a  Dowress  (i),  or  a  Bank- 
ruptcy-truatee  ((?),  (even,  in  this  last  case,  though  the 
power  be  exercised  in  favour  of  the  bankrupt  and  his 
creditors  be  thus  defeated  {c)) ;  and  against  those  to  whom 
these  interests  have  been  disposed  of  for  value  (d).  Hence 
an  incumbrance  which  a  life-tenant  creates  under  a  power 
takes  priority  even  over  his  Wife's  Jointure  (tf),  save  that 
when  the  incumbrance  is  in  his  own  favour  his  Wife  has  a 
lien  on  it  to  the  extent  of  her  jointure  for  any  sum  which 
he  may  have  undertaken  to  settle  (/).  And  a  Lease  under 
a  power  displaces  even  those  limitations  which  precede  the 
interest  limited  to  the  Lessor  by  the  settlement  {g) ;  and 
this,  though  no  rent  be  reserved  by  the  lease  (A)  (the  power 
not  requiring  any  (A)),  and  though  the  limitations  displaced 
had  been  made  for  value  (i).  But  it  does  not  displace  a 
limitation  previously  made  under  another  power  in  the  set- 
tlement (/),  unless  that  limitation  was  made  upon  trusts  the 
carrying  out  of  which  had  not  commenced  when  the  lease 
was  made  (k).  So  a  Lease  under  a  power  takes  priority 
over  a  sale  (/)  or  mortgage  (m)  afterwards  made  under 
another  power  (/) ;  a  Sale  over  a  Lease  afterwards  made 
under  a  power  (/) ;  and  a  Sale,  Exchange,  or  Lease,  over 
a  Jointure  or  Portion  limited  by  the  settlement  (/),  (which 


(i)  But  these  have,  under  oertain  circumstances,  a  charge  on  the  interetts 
limited  under  the  power  (n). 

(a)  Dm  t.  JoMi,  10  B.  &  C.  459;  (g)  Do*  v.  Thomat,  9  B.  &  C.  988; 

TunulaU  t.  Trappts,  3  Sim.  300;  JSoton  TtOboi  y.  T^er,  Salk.  427;  Rogvt  t. 

Y.SmsUr,eSim,5i7\Sk$€k*T.SkBarljf,  Humphrtys,  4  A.  &  £.  299. 

8M.&Gr.  112.  (k)  7.  y.  T. 

(6)  Jloy  y.  Ptmg,  5  B.  ft  A.  561,  5  (•)  R.  T.  H. 

Mad.  310.  0)  Admitted  (in  effect)  D.  y.  T., 

(c)  JLm  y.  OUmg,  2  Jur.  N.  S.  850;  (p.  294  I  2-5). 

Sug.  Pow.  78.  (t)  D,  y.  T.;  T.  y.  T. 

M)  Sd.  BrhiglM  y.  Goodgcm,  4  Bing.  (/)  Sug.  Pow.  489. 

K.  R.  726.  (m)  BrmglM  y.  Goodmm,  4  Bing.N 

(«)  Authorities  in  Sug.  Pow.  488  (i).  R.  726;  Sug.  Pow.  54. 

(/)  Sd.  Bradihaw  y.  HmOer,  3  Yez.  (n)  1-S  Vic,  a  110,  s.  13;  onff,  pu 

189,  mterpreted  with  reference  to  ih.  260.  385  (a). 

46 
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however  attach  on  the  Rent,  Purchase  money,  or  Property 
acquired  (a)  (i)). 

But  even  this  rule  is  precluded  by  that  {b)  which  prefers 
a  previous  disposition  from  him  who  exercises  the  power. 

(i)  This  is  by  the  rnle  disciused  aboTe  (e). 

(a)  Sag.  Pow.  48a.^  (e)  AuU,  p.  331  («)-332  (i). 

(6)  AhU,  p.  350. 
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Many  powers  of  disposition  have  been  conferred  by  law,   Ennmerttion^ 

of  P0W6T8 

and  I  propose  (before  considering  in  what  cases  limitations  conferred  by 
under  them  displace  those  subsisting  in  the  property)  to  ^^' 
insert  a  very  short,  but  I  trust,  exhaustive,  statement  of 
them* 

Several  persons  and  bodies  are  authorized  by  the  legis- 
lature to  dispose,  under  certain  circumstances,  of  property 
in  which  they  have  no  interest,  or  but  a  limited  interest,  or 
which  they  hold  in  trust,  or  of  property  which  they  are,  by 
disabilities,  incapacitated  for  otherwise  disposing  of. — 
Thus:— 

The  Crown  is  entitled  to  sell  the  lands  of  an  Accountant 
to  the  crown  (a),  even  after  his  death  (6),  for  the  satisfaction 
of  arrears ;  but  not  as  against  a  purchaser  for  value  in  good 
faith  {c)  becoming  such  before  the  commencement  of  the  ac- 
countancy (d). 

Municipal  Corporations  are  authorized  to  dispose  of 
lands  for  Sailors'  Homes  (e) ;  and  (in  England)  for  Working- 
men's  Dwellings  (/) ;  and  for  other  purposes  (g) ;  and  (in 
England)  to  sell  Advowsons  (h). 

The  Ecclesiastical  Commissioners  for  England  (»)  are 
authorized  to  make  certain  dispositions,  especially  Leases. 

(n)  13  EI,  c.  4,  8.  1,4, 8,  10,  11, 12,  (*)  1-2  Vic,  0.31  (E.);  5-6  Wm.  IV, 

(Ruff.  1,5,  10, 13, 14,  15);  25  Geo.  Ill,  c.  76  (E.},  s.  139;  6-7  Wm.  IV,  c.  77 

e.  35,  (Eng.);  repealed  as  to  Receivers  (E.),  s.  26;  c  104,  s.  3. 

of  Cnstoms,  6  Geo.  IV,  c.  105,  s.  5.  (i)  28-4  Vic,  124  (Bishop's  Lease), 

(6)  27  EL,  0.  3,  8.  1,  2.  8.  8 ;  29-30  Vic.,  c.  1 1 1  (No.  of  Com- 

(e)8.  4.  missioDcrs),  8.  2;    19-20  Vic,    c.   55; 

(<f)  Authorities  cited  Sug.  V.   P.  58  Geo.  Ill,  c.  45  (superflaoas  lands), 

(14ih  Ed.)  544  («-«).  s.  51 ;  59  Geo.  Ill,  c  134  (same),  s.  34; 

(O  17-18  Vic  ,  0.  104,  8.  546.  3  Geo.  IV,  o.  72,  s.  34;  3-4  Vic,  c  60 

(/)  87-8  Vic ,  c  59  (Eng.)  (same),  a.  19;  4-5  Vic,  c  38  (same),  s. 

&)Below  p.  368,  369.  19. 
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The  property  and  powers  of  the  Ecclesiastical  Commis- 
sioners for  Ireland  are  transferred  to  the  Irish  Church 
Commissioners,  and  the  law  (a)  on  the  subje<5l  seems  to  be 
still  in  force. 

Ecclesiastical  persons  and  Charity  Trustees  are  author- 
ized to  exercise,  with  certain  consents,  the  powers  of  the 
Agricultural  Holdings  A6t  {b). 

An  Incumbent  (c)  (and  during  vacancy  the  Bishop  (c)) 
is  authorized  to  sell  mortgage  or  exchange  a  Parsonage  or 
Glebe. 

Life  tenants  (i),  Corporations  {e)  (Ecclesiastical  or  Lay), 
and  other  Ecclesiastical  persons  (/)  are  authorized  to  make 
Leases. 

The  sale  of  Tithe  Rent  Charge  in  Ireland  to  the  owner 
of  the  lands  charged  therewith  is  (g)  authorized. 

The  Governors  of  Queen  Ann's  Bounty  are  authorized  to 
Sell  Superfluous  lands  (A),  and  to  Exchange  lands  (t). 
.  The  Inclosure  Commissioners  are  authorized  to  Parti- 
tion (/)  or  Exchange  (J)  lands  in  England,  transferring 
the  limitations  and  incumbrances  (except  Land-tax  {k))  of 
the  share  or  land  given  to  that  taken  in  partition  (J)  or 
exchange  (j).  The  Land  Judges  in  Ireland  are  authorized 
to  do  the  same  as  to  lands  in  Ireland  (/). 

Local  Inclosure  Commissioners  are  authorized  to  make 
certain  Mortgages  (i»).  Leases  (i»),  Sales  (»)  and  Ex- 
changes {o), 

(a)  Contained  in  the  Statntea  in  the  (9)  3S-3  Vio.,  0. 41,  t.  38}  35-6  Yic, 

Government  Index  (4th  Ed.)  at  foot  e.  90. 

of  page  420.  (h)  S^  Vic,  0.  49,  8. 15,  16,  &0. 

(6)  38-9  Yio^  0.  92,  8.  48-50;  39-40  (1)  I  Geo.  I  (at.  2),  c  10,  a.  13;  43 

Vic.  0.  74.  Geo.  Ill,  c.  107,  a.  2. 

(e)  Stats,  in  Govt  Index  (4th  Ed.)  (J)  Government  Index  11. 568  **Iiido- 
p.377;aad8ea5-6yio.,c.26,  8.3,  13.  sure"  3  e. 

(d)  40-1  Vio.,  c.  18,  8.  46-9,  54.  (Jb)  Cooeh  y.  WakUn,  46  L  J.  Ch.639. 

(«)  Stati.  in  Gon,  Index,  p.  605  (0  21-2  Vic,  c  72,  s,  79-85;  40-1 

(E.) ,  606  (It.)  Vic,  c  57,  s.  7,  21  (7),  39. 

(f)  5-6  Vic,  c  27  (E.);  6-7  Wm.  IV.  (■•)  6-7  Wm.  IV,  c  115,  8.  30,  3J. 
c  115  (E.),  8.  31;  24-5  Vic,  c  105  (11)   a.  46,  47;  8-9  Vic  c  118,  i. 
(E.);  25-6  Tic,  c  52  (E.);  5-6  Vic,  C  134-6,  142-4;  15-16  Vic,  c  79,  8.  4. 
108  (E).  11,  12,  19. 

(o)  a.  35. 
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Sanitary  Authorities  are  authorized  to  Purchase  and  Let 
lands  (a). 

The  Sewers  Commissioners  (^),  and  the  governing  bodies 
of  Towns  in  Ireland  (c),  are  authorized  to  purchase  lands. 

The  .Masters  of  Hospitals  are  authorized  to  grant 
Leases  (d). 

The  Harbour  Commissioners  in  Ireland  are  authorized 
to  let  lands  th6re  for  Fishery  purposes  (e). 

Prison  authorities  in  England  are  authorized  to  purchase 
land  there  for  Prisons  (/),  and  to  sell  unnecessary 
prisons  (g). 

Grand  Juries  in  Ireland  are  authorized  to  sell  or  exchange 
old  Court-houses,  Jails,  &c.,  there  {h). 

The  Lord  Chancellor  is  authorized  to  sell  certain 
Advowsons  (i). 

The  Chancery  Division  is  authorized  to  deal  with 
property  in  many  cases  (J): — for  example,  to  sell  (k)  or 
mortgage  (/)  an  Intestate's  property  for  pa3maent  of  his 
debts;  to  authorize  (i»),  and  in  some  cases  to  effedt  (in), 
Leases  (m)  and  Sales  (m)  of  Settled  Estates  imder  circum- 
stances too  clearly  set  forth  in  the  adt  to  need  repetition 
here;  to  authorize  or  diredt  certain  dispositions  of  the 
estates  of  persons  under  disability  (it);  and  to  sell  {o)  or 
partition  (p)  land  held  in  undivided  shares,  unless  there  be 
a  trust  overriding  the  entirety  (q). 

(a)  38-9  Vio.,  e.  55  (E.),  •.  175-8;  and  <<Chano6nr  Court,  Ireland"  in  the 

28-9  Via,  o.  75  (Ir.),  8.  7;  80-1  Vic.,  Government  Index. 

o.ll8,8.4;87-8Yio^c.98(Ir.),e.27-  (*)  11  Geo.  IV-Wm.  IV.,  0.47;  IN 

31,66.  12  Vio.,  0.87. 

(h)  24-5  Vio.,  o.  138  (pt.  1).  (0  2-3  Via.  o.  60. 

(e)  34-5  Via,  o.  109.  8.  4.  (»)  40-1  Vio.,  a  18. 

QO  14  El.,  a  14  (E.)    And  see,  as  M  1  Gea  IV-1  Wm.  IV,  a  65.   Ab 

to  leases  by  oorporations  in  general,  to  Ireland,  same  and  5  Vio.,  a  22;  and 

below  p.  368  (p).  as  to  Reneirals  in  Ireland,  1-2  Via,  a 

(«)  9-10  Vio.,  a  3  (Ir.),  s.  51 ;  c.  80  62. 

(It.),  8.  5.  (o)  31-2  Vio,  a  40;  39-40  Vic,  a 

f)  28-9  Vio.,  0.  126,  s.  44-5.  17;  21-2  Via,  c.  72  (Ir.),  s.  79-85;  40- 


Si 


j)  28-9  Vic ,  o.  126,  s.  46-7;  40-1  1  Via,  a  57  (Ir.),  8.  7,  21  (7).  39. 

Via,  a  21,  s.  33-4.  (p)  31  H.  VHI,  a  i ;  32  H.  VIII,  a 

(h)  48  Geo.  m,  o.  113.  32,  7  Ann.,  o.  18. 

(i)  26-7  Via,  a  120.  iq)  Ta^hr  v.  Orangt,  L.  R.  13  C.  D. 

Ol  See  "Chancery  Conrt,  England"  223. 
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The  Landed  Estates  Court  (Ireland)  has  similar  powers 
(a). 

Certain  Universities  (b)  and  Colleges  {b)  are  authorized 
to  sell  advowsons. 

Companies  who  have  purchased  lands  are  authorized  to 
sell  Superfluous  lands  {c). 

Companies  are  authorized  to  issue  mortgage-debentures 
on  lands  in  England  (i). 

Waterworks  Companies  are  authorized  to  sell  and  lease 
lands  in  England  to  Sanitary  authorities  (e). 

Railway  Companies  are  authorized  to  sell  the  lands  of 
an  abandoned  undertaking  (/). 

Drainage  Boards  in  Ireland  are  authorized  to  purchase 
lands  there  and  to  sell  superfluous  lands  (g). 

Parishes  are  allowed  to  deal  with  parish  property  (A), 
and  with  lands  appropriated  for  the  supply  of  materials  for 
roads  (f). 

The  trustees  of  the  Presbyterian  Church  in  Ireland  are 
authorized  to  dispose  of  superfluous  lands  (/)• 

Trustees  and  others  interested  in  lands  held  imder 
Ecclesiastical  Corporations  are  authorized  to  sell  (k)  or 
mortgage  {k) ;  Charity  Trustees  (/)  and  Trustees  of  Schools 
(m)  to  sell  &c.;  Fiduciaries  of  persons  under  disability  to 


(a)  21-2  Vic,  0.  72, 8.  79-86.  (d)  28-9  Vic,  a  78;  S3-4  Vic,  c.20. 

(6)  3-4  Vie.,  a  113,  8.  69,  70;  23-4  («)  38-9  Vic,  c  55,  &  6a 

Vic,  0.  59,  8.  7-10.  (f)  13-14  Vic,  c  83,  8.  27;  30-1 

(e)  8  Vic,  c  18,  8. 127.  A8  to  what  Vic,  c  127^.  31. 

lands  are  deemed  8nperflaoa8  8eelf€fr»-  (g)  26-7  Vic,  c  88,  8.  20*2 

poHtan  D,  R.  Co,  r.  CmH,  L.  R.  13  C.  D.  (A)  5-6  IHc,  c  18. 

607 ;  Norton  v.  Lomkm  4*  N,  W.  R,  Co.,  (t)  39-40  Vic,  C  62. 

L.  R.  13  G.  D.  268 ;  MMmt  v.  Midkmd  (j)  34  Vic,  c  24,  8.  17. 

R.  Co,,  L.  R.  11  C.  D.  611 ;  Bau  v.  (k)  23-4  Vic,  c  124,  8.  35-7. 

O,  S.  R.  Co,,  L.  R.  3  Ex.  D.  182;  (!)  16-17  Vic,  c  i37  (E.),  8.  21  24- 

Aoopcr  ▼. Botnrm,  L.  R.3  Q.  B.  D.  358;  6  (consents);  18-19  Vic,  c  124  (E.), 

Great  ffn.  Co,  y.  May,  L.  R.  7  11.  L.  8.  29-39;  30-1  Vic,  c.  54  (Xr.);  32^ 

283;  fform  v.  LgfrnrngUm  R.  Co.,  (as  to  Vic,  c  110  (E.),  s.  12. 

land  to  whioh  the  act  does  not  apply),  (m)  4-5  Vic,  c  38  (E.),  a.  14;  18-19 

31  L.  T.  167;  CUy  qf  Glatgow  R.  Co.  v.  Vic,  c  131  (E.). 
CaUbmUm  R.  Co.,  (same),  L.  R.  2  Sc 
160. 
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renew  (and  accept  renewals  of)  Leases  (a),  and  otherwise 
to  adl  on  behalf  (a)  of  such  persons;  Trustees  and 
Executors  to  sell  {b),  mortgage  (ft),  or  lease  (ft),  land 
charged  by  will  with  debts  legacies  &c.;  Trustees  of 
renewable  leaseholds  to  obtain  renewals  (c);  Trustees  in 
general  to  give  receipts  {d) ;  Mortgagees  of  hereditaments 
to  sell  (e) ;  Trustees  having  a  power  of  sale  or  exchange  (/), 
and  Mortgagees  selling  (^),  to  exercise  subsidiary  authorities 
(some  of  which  {h)  extend  to  other  dispositions  as  well  as 
to  sales) ;  Trustees  &c.  exercising  a  power  of  exchange  to 
mortgage  for  the  purpose  of  raising  money  for  equality  of 
exchange  (t) ;  and  Trustees  (/)  and  Mortgagees  {k)  having 
power  to  sell  lands  to  include  minerals  ia  such  sales. 

Committees  of  Lunatics*  Estates  are  authorized  to  deal 
with  and  dispose  of  their  property  (/),  and  the  Chancery 
Division  to  dire<5l  such  dispositions  (/);  and  Guardians 
appointed  to  weakminded  persons  in  Ireland  have  received 
some  similar  powers  (m). 

The  Personal  representative  of  a  Mortgagor  is  authorized 
to  reconvey  imder  circumstances  (»). 

Persons  authorized  to  dispose  of  property  amongst  the 
members  of  a  class  may  exclude  some  of  them  (o). 

Certain  Public  Bodies  are  authorized  to  Charge  heredit- 

(«)llGeo.IV-lWm.IV,a65(E.),8.  (s)  23-4  Vic,  o.  145,  s.  11-16,  24; 

11,  tqq,,  pftrtialljr  repealed  by  34  Vic,  25-6  Yio.,  o.  108,  s.  2. 

a  22,  (in  the  Schedule  to  which  the  (A)  Those  conferred  hy  25-6  Yio., 

wofd  "except"  eeems  to  be  mistakenly  o.  108,  s.  2. 

inMited)  ;5-6  Wm-IY., o. l7(D,intended  (i)  23-4  Vic ,  a  145,  s.  9. 

toberepealedhy34yic.,  c.22,l)nt(by  (j)  25-6  Vic,  o.  108;   extended, 

wrong  framing  of  the  Schedule)  not  Wymn,  L.  R.  16  Eq.  237. 

efiactnaUy  repealed.  (k)  WUkuuim,  L  R.  13  Eq.  634; 

(h)  22-3  Yio.,  c.  35,  s.  14-18.  BmKmoni,  L.  R.  12  Eq.  86. 

(c)  23-4  THo.,  0.  145,  8.  8-10.  (0  16-17  Via,  o.  70  (E.),  s.  108- 

(iQ  22-3  Ylc  c  35,  s.  14-18,  23;  147;  18-19  Via,  a  13  (E.);  25-6  Yio., 

23-4  Yio.,  0.  145,  a.  12,  29.  c  86  (E.),  i.  12-17;  34-5  Yia,  a  22 

(«)  23-4  Yio.,  c.  145,  s.  11;  38-9  (Ir.),8.  60-96. 

Via,  c.  87,  8.  26-7.    As  to  mortgages  (m)  34-5  Yio.,  a  22  (L),  &  107. 

by  nnderlease  Eiatt  v.  HiOmtm,  19  W.  («}  -^"'•»  P.  53  (•-^). 

R.  694.  (o)  37-8  Via,  o.  37,  8.  1 ;  not  retro- 

(f)  23-4  Yio.,  0.  145,  8. 1-7,  10;  38-  actiTO  Moyium  t.  Moynm,  L.  R.  1  C. 

9  Yio^  c  87,  8. 26-7 ;  25-6  Yia,  a  108,  D.  382. 
8.2. 
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aments  witli  advances  made  by  them  {a);  and,  on  default 
of  payment,  to  sell  or  sometimes  mortgage,  the  same  («)• 

Partial  owners,  and  in  some  cases  persons  under 
Disability,  Fiduciaries,  Corporations,  &c.,  are  authorized 
to  make  grants  for  Burial  places  &c.  (b).  Churches  («), 
Parsonages  (i),  and  various  Ecclesiastical  purposes  {d)^  for 
Literary  (^),  Scientific  (/),  Educational  (g)  and  similar  (A), 
purposes;  for  the  War  Department  (i),  for  ranges  for  the 
Volunteer  forces  in  England  (j),  for  the  Yeomanry  (A),  for 
Greenwich  Hospital  (/),  and  for  Harbour  authorities  in 
Ireland  (m);  to  procure  the  Sale  or  Mortgage  of  allotments 
in  which  they  are  interested  under  local  Inclosures  (»);  to 
Lease  lands  {oy,  to  sell  lands  in  Ireland  {p)  to  the  Tenants 

(a)  11.12  Via,  o.  99,  s.  6-8,  (Inclo-  Geo.  Ill,  o.45  (E.),  8.34-6;  S  Gea IV, 

snro rates) ;  2S-4  Vic,  o.  59,  &  3,  7,  &o. ;  o.  72  (E.).  8. 1-2. 

3-4  Vic,  0.  113,  1.  69,  70;  21-2  Vio.,  (<0  &-6  Vio.,  0. 26  CE-),  8.  18;  36-7 

c.  44 ;  23-4  Vic,  o.  59 ;  3 1-2  Vic  .  c  89,  Vic,  c  50  (E.) ;  18-19  Vic,  c  39  (I.) 

8.2;  83-4  Vic,  c  46  (PubHc  Work8  (Leases);  88-9  Vic, ell  (I.) (lieMes); 

in  Ireland),  s.  48 ;  5-6  Vic,  c  98  (Loans  36-7  Vic,  c  50  (£.) 

for  Prisons);  28-9  Vic,  c  126  (same).  («)  17-18  Vic,  c.  1 12. 

38-9    Vic,    c   55    (rates     by    Sani-  (/)  i7-18  Vic,  c  112;  26-7  ViQ.,c 

tary  authority),  s.  233-4;  37-8  Vic,  c  65,  8.  32-3;  and  for  the  Sdenoe  and 

93  (same  in  Ireland),  8.40-1 ;  27-8  Vic,  Art  department,  38-9  Vic,  c  08. 

c  114;  See  also  the  following  heads  in  (9)  17-18  Vic,  o.  112.     Schools  in 

the   Government  Index  "Drainage  of  England  4-5  Vic,  c.  38;  7-8  Vic,  c 

land,"   "Drainage  of  Umd  (Ireknd),"  37;  12-13  Vic,c49;  14-15  Vic,  c  24. 

"Labourers,"    "Labourers  (Ireland),"  Schools  in  the  United  Kingdom,  33-4 

"  Local    authority,"    "  Local    Board,"  Vic,  c  75,  s.  20-1 ;  36-7  Vic,  o.  86,  8. 

"Lunatic  (Ireland)  "(charge  of  estates  15.     Ireland  only,  50  Geo.  Ill,  c.  S3; 

ofLunatic8),''Manufaoturingdi8tricto,"  4  Geo.  IV,  c  86,  8.  10;  53  Geo.  m, 

"Metropolis  (p.  652),  "Midland  Great  0.  79. 

Western    R.    Co.,"   "NaUonal   debt,'*  (*)  17-18  Vic,  c  112. 

"Public  Works  loans,"  "Queen  Ann's  (t)  Government  Index,  head  "War 

Bounty,"  "  Railway"  (1,  b.)  "  Reforma-  Department."                             [s.  17. 

tory."  "  Sewers  Commissioners,"  "  Sue-  0')  26-7  Vic,  c  65 ;  32-3  Vie,  c  86, 

cession  duty  (as  to  which  see  mntB,  p,  (k)  34-5  Vic,  0.  86,  s.  17. 

335  /-m),"  "  School-boards "  (borrowing  (f)  25  Geo.  11, 0. 42 ;  By  the  Crown 

powers),  "Land-tax"  (p. 603).  12-13  Wm.  Ill,  c  18. 

(6)  By  the  Crown  10  Geo.  FV,  c  50,  (m)  9-10  Vic,  c  3,  s.  31-51. 

8.  45;  By  the  Duke  of  Cornwall,  26-7  («)  AnU,  p.  364  (m^tO 

Vic,  c  49,  s.  36;  7-8  Vic,  c.  65,  s.  26;  (0)  40-1  Vic,  c  18,  8.  46-9,  54;  28- 

By  others  30-1  IHc,  c  133,  s.  5-6; 31-2  4  Vic,  c  153  (I.);  33-4  Tw.,  a46  (I), 

Vic,  c  47;  36-7  Vic.  c  50  (E.).  s.  26-30;  Leases  by  Tenants  in  Tau, 

(c)  By  the  Crown  10  Geo.  IV,  c  50,  32  Hen.  VHI,  c  28;  Leases  for  Jiills 

8.  45;  By  the  Duke  of  ComwaU,  1-2  in  Ireland,  14-15  Vic,  c.  7;  Leaaat  of 

Vic.c  107,  8.8-9;  26-7  Vice  49,  8.  Mines  there  46  Geo.  HI,  o.71;  ll-lS 

36;  7-8  Vic,  c  65,  s.  26;  By  others  Vic,  c  l3. 

86-7  Vic,  c  50  (E.)  36-7  Vic,  c  50  (p)  23-4  Vic,  c  46  (I.),  8.  32  #79. 
(E.) ;  By  Crown,  Duchy,  and  others,  58 
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thereof;  to  agree  with  them  respecfling  compensation  for 
disturbance  {a)  &c. ;  to  make  Leases  (a)  to  them ;  to  make 
Fee-farm-Grantsto  them  in  substitution  for  perpetually 
renewable  leases  for  lives  {b)\  and  to  impose  charges  on 
land  in  England  or  Ireland  for  its  Improvement  (c),  for 
eredling  Mansion  houses  (i),  for  ere(5ling  or  subscribing  to 
Waterworks  (f),  and  for  Canals  (/),  and  Railways  (/). 

Regulations  which,  though  expressed  in  the  form  of 
restricflions,  might  be  more  aptly  formulated  as  powers  and 
preceded  by  a  general  clause  invalidating  dispositions  made 
otherwise  than  in  exercise  of  those  powers,  have  been 
imposed  upon  dispositions  made  by  the  Crown  {g);  the 
Duke  of  Cornwall  (h);  Corporations,  (Municipal  (i),  or 
Ecclesiastical  (7*)),  especially  as  to  leases  (k) ;  the  Dodlors 
of  Civil  Law  (/) ;  Bishops  (m) ;  Greenwich  Hospital  (n) ;  In- 
dustrial and  Provident  Societies  (0) ;  Friendly  Societies  (p) ; 

(a)  23-4  Yic^  c.  46  (I.),  s.  26-30.  (h)  Acts  in  Govt.  Index,  App.  TIT,  p. 

(6)12-13  Vic,  c.  105  (L);3U2  Vic,  822;  38-9   Vic,  a  92   (Agricultural 

o.  61  (L).  Holdings),  8.  45-7. 

(c)  By  Rent-charge  before  29  July  (•)  5-6  Wm.  IV,  c  76  (E.),  8. 94;  6- 

1864,   12-13  Vic,  c  100;  by  Rent-  7  Wm.  IV,  c.  104  (E),  s  2;  8-9  Vic, 

charge  since  that  day  27-8  Vic,  c.  1 14,  o.  18, 8.  15;  23-4  Vic,  c  16,  8.  3,  4,  5, 

8.  51.    As  to  Ireland  same  Acts,  and  8,  9;  3-4  Vic,  o.  108  (I.);  6-7  Vic,  o. 

also  lO-U  Vic,  c  32,  s.  22,  c.  46;  23-  93  (L),  s.  9  (purchase). 

4  Vic,  c  153.  0)  As  to  England:  SUts.  in  Govt. 

(<0  33-4  Vic ,  c  56 ;  34-5  Vic,  c  84.  Index,  (4th  Ed.),  p.  449.  As  to  Ireland : 

(«)  40-1  Vic,  c  31,  8.  8.  Stats,  there  foot  of  p.  422. 

(/)  27-8  Vic  ,  c  114,  8.  78-89.  (*)  28  Hen.  Vllt  o.  11,  8.  7,  8;  32 

Or)  1  Hen.  IV,  c.  6;  2  Hen.  IV,  c  Hen.  VIII,  c  28,  s.  4,  8;  5  Geo.  Ill,  c 

2;  6  Hen.  IV,  c  2;  18  Hen.  VI,  c  6;  17;  4-5  Vic,  c  39  (E.),  s.  18,  21-6, 29; 

4  Hen.  VII,  c.  14;  6  Hen.  VIII,  c  15;  5-6  Vic,  o.  26  (seemingly  E.)  s.  7;  5- 

1  Ann,  c.  1  (Ruflf.  St  2,  c  7),  8.  5;  10  6  Vic,  c  108(E.);  21-2Vio.,c  67  (E.); 

Ann.,  c.  28  (Ruff.,  c  18);  10  Gee  IV,  23-4  Vic,  c  124  (E.),  s.  8,  22-3,  41; 

c.  50;  1-2  Vic,  c  95,  8.  4;  3  Gee  IV,  24-5  Vic,  o.  105  (E.);  25-6  Vic,  c  52 

o.  63  (I.),  8.  12-13;  and,  as  to  enfran-  (E.);  28-9  Vic,  c  57  (E.);  6-7  Wm. 

ofaiaing  Copyholds  4-5  Vic,  c.  35  ( E.),  IV,  c  20  (E.) ;  53  Geo.  HI,  c  92  (I.) ; 

a.  97 ;  2 1  -2  Vic,  c.  94  ( E.),  &  4 1 ,  &c. ;  and  some  of  the  other  stats,  in  the  Govt, 

and  the  head  "  Woods  and  Forests'*  in  Index.,  p.  605-6. 

the  Government  Index;  and,  as  to  the  (/)  20-1  Vic,  c  77,  a.  116-117. 

Duchy  of  Lancaster,  the  Government  (m)23-4  Vic,  c.  124  (Lease),  s.  8; 

Index,  p.  597-823;  39-40  Geo.  Ill,  o.  38-9  Vic,  c 92  (Landlord and  Tenant), 

38;  3  Geo.  IV,  c  63  (L),  s.  12,  13;  6  s.  48;  5-6  Vic,  c.26  (Residence),  s.  1. 

Geo.  rV,  0.  18-,  and,  as  to  the  enfran-  (n)  18  Geo.  Ill,  c.  29  (Lease);  28-9 

cbi»ement  of  Copvholds,  4-5  Vic,  c.  35  Vic,  c.  89  ( Advowsons),  s.  44. 

(E.),  8.  97;  21-2  Vic,  c.  94  (E  ),  s.  41,  (o)  39-40  Vic,  c  46,  s.  12. 

&c.;  25-6  Vic,  c  61,  s.  36;  38-9  Vic,  (p)  38-9  Vic,  c  60,  8.  16. 
c.  92  (Agricultural  Holdings),  s.45-7. 
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PRIORITY   BY   POSITIVE   LAW. 


Priority  of 
dispoBitions 
nnder  powers 
conferred  bj 
law. 


the  Universities  in  England  (a);  and  Companies  (&)• 

The  compulsory  purchase  of  land  is  authorized  for 
Railways  (c)  and  similar  imdertakings  (c);  and,  (under 
circumstances,)  for  the  Improvement  of  Towns  (i) ;  for  the 
War  Department  {e) ;  and  for  the  Sewers  Commissioners  (/). 
The  purchase  of  land  in  Ireland  for  Parks  {g\  and  the 
sale  of  superfluous  land  so  purchased  (A),  are  also  provided 
for. 

The  power  of  barring  entails,  and  the  power  of  certain 
courts  and  offices  to  confer  perfedl  Titles,  might  be  also 
enumerated;  but  these  I  reserve  for  a  separate  examin- 
ation (h). 

The  priority  of  limitations  imder  a  Power  conferred  by 
law  is  regulated  by  the  same  principles  (i)  with  that  of 
limitations  under  a  power  conferred  by  a  disposition.  The 
general  principle  is  that  they  displace  the  interests  of  those 
for  whose  benefit  the  power  was  conferred  (i),  and  some 
statutes  contain  special  provisions  on  the  subjedl.  Thus: 
Trustees  and  Mortgagees  exercising  the  powers  conferred 
by  Lord  Cranworth*s  adl  {j)  displace  those  interests  only 
which  the  settlor  or  mortgagor  could  have  authorized  them 
to  displace  {h).  And  Rent-charges  and  other  charges  for 
securing  the  repayment  of  advances  made  by  Trustees, 
Partial  Owners,  or  Incumbrancers  (/),  or  out  of  Private  («), 
or  Public  (»),  Moneys,  for  the  Improvement  of  land;  and 


(o)  3-4  Vic,  c.  113,  ».  69-70;  23-4 
ViCn  c  59;  21-2  Vic,  c  44;  31-2  Vic, 
c  89, 8.2 ;  19-20  Vic,c.  88  (Cambridge); 
40-1  Vic,  c  48  (Cambridge),  b.  52-5, 
61 ;  18  EL,  c  6  (Leases). 

(6)  See  MutHnrn'  v.  Midland  R.Co.,  L. 
B.  11  CD.  611. 

(c)  8-9  Vic,  c  18;  23-4  Vic,  c  106; 


(A)  Next  Chapter. 

(0  AtiU,  Ch.  XLUI. 

0)  23-4  Vic,  c  145. 

{kj  s.  33. 

(0  8-9  Vic,  c  56,  8.  6. 

(m)  As  to  adTances  before  29th  Jnly 
1864:— 12-13  Vic,  c  100,  s.  10, 11,13, 
14.    As  to  advances  unoe  that  day:— 


30-1  Vic,  c  127,  &  36;  32-3  Vic,  c  27-8  Vic,  c.  114,  s.  59. 

18  (Westminster),  s.  3;  13-14  Vic,  c  (n)  8-9  Vic,  c.  56,  8.  6;  As  to  Iro- 

43  (Lancaster),  s.  12 ;  1 7-1 8  Vic,  c  82  land  (besides  the  above  act),  9-10  Yk^ 

(same),  s.  13;  14-16  Vic,  c  70;  23-4  c  4,  s.  1 ;  10-1 1  Vic,  c  32,  8.38;  28-4 

Vic,  71;  27-8  Vic,  c  71;  31-2  Vic,  Vic,  c  153;  26-7  Vic,  c  88,  8.44,46, 

a  70.  48,  49;  29-30  Vic,  c  27  (Reoocded 

(rf)  10-11  Vic,  c.  34.  Land);  29-30  Vic,  o.  40,  8.  4,  6;  SM 

(«)    See  Government  Index,  head  Vic,  c.  72,  s.  5;  37-8  Vio.,  o.  32,  a.  8; 

«  War  Department"  28-9  Vic,  c  52,  s.  4;  32-3  Vic,  o.  72, 

(f)  24-5  Vic,  c.  133,  pt  1.  extended  by  37-8  Vic,  o.  32,  a.  8. 

{g)  82-3  Vic,  c  28;  36-6  Vic,  c.  6. 
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loans  made  by  the  Public  Works  Loan  Commissioners  (a) 
for  various  purposes,  (and  amongst  others  for  Glebe  Lands 
in  Ireland  (b));  take  priority  over  other  charges  except 
certain  specified  ones.  But  the  powers  conferred  by  the 
Settled  Estates  acfl  {c)  displace  all  inconsistent  interests  (i), 
except  those  of  the  Crown  (e)  and  except  unbarrable  entails 
(/);  and  except  that  Leases  made  by  partial  owners  without 
application  to  the  court  (g)  displace  only  the  interests 
derived  under  the  statute  (h)  disposition  (h)  or  agreement  {h) 
by  which  such  partial  interests  were  carved  out  (i),  and 
these  only  if  the  settlement  was  made  since  November, 
1856  (J);  and  that  a  Lease  made  by  a  Husband  displaces 
only  his  Wife's  estate  (/),  and  that  perhaps  only  if  the  mar- 
riage took  place  since  that  day  (k).  However  the  court  is 
dire<5led  (/)  not  to  authorize  any  further  disposition  than  the 
settlor  might  have  authorized. 

A  loan  to  a  Company,  made  on  the  security  of  specific 
assets  for  the  purpose  of  keeping  the  company  afloat,  takes 
priority  over  a  mortgage  of  the  general  undertaking  (m); 
and  the  dedication  of  land  for  Artizans*  or  Labourers' 
Dwellings  under  the  adls  relating  thereto  bars  all  ease- 
ments {n)  inconsistent  with  it  (o). 

And  finally :  the  Crown  is  entitled,  in  respedl  of  its  lien 
{p)  on  the  lands  of  its  Accountants  (/>),  to  priority  over  a 
disposition  made  after  the  commencement  of  the  account- 
ancy, though  before  the  debt  is  contradled  {q). 

(a)  38-9  Vic,  c  89,  8.  18;  39-40  (*)  40-1  Vic,  0.  18,  8.  2  (1). 

Vic.,  0.  31,  8.  7.  (i)  8.  47. 

(6)  33-4  Vic,  c  1 12,  8.  6;  34-5  Vic,  (j)  »•  57,  proviso. 

c  100,  8.  5,  9.  {k)  See  the  proviso  after  s.  57. 

(c)  40-1  Vic,  c  18.  (/)  8.  39. 

Id)  8. 40  restricting  s.  39 ;  ShtpUard^M  (m)  Re  Hamitton*9  ff .  /.  W.  e.  PU- 

EaUm,  L.  R.  8  £q.  571.  mm,  L.  K.  12  C.  D.  707. 

(«)  This  follows  from  tbe  priooipio  (n)  For  definition  of  "Eftsement,** 

of  re  HtmUy,  L.  R.  9  C  D.  481 ;   6  onfe,  p.  8,  n.  (i). 

Thomas  &  Frazer's  Coke*s  Rep.  141,  (o)  38-9  Vic,o.  36,  8.  20. 

138  n.  (E.)  unless  the  contrary  be  in-  (p)  Antt,  p.  334  (0- 

ferred  from  the  last  claase  in  s.  55.  (9)  13  El.,  c  4,  8.  1,  interpreted  by 

(f)  8.  55.  the  authorities  cited  in  Sug.  V.  P.  544 

(9)  Under  b.  46.  (•*-'). 
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CHAPTER  XLV. 

PRIORITY   BY   BARRING   ENTAILS,    &C. 


Nature  of  the 
right  to  har  an 
entiul,  &c. 


Bar  of  Fee 
Conditional. 


Bar  of  Entail. 
Generally. 


The  right  to  bar  the  interests  lying  behind  a  Fee  Con- 
ditional {a)  or  an  Entail  (b)  involves  ability  to  dispose  of 
interests  not  vested  in  the  disponor,  and  might,  therefore, 
be  fitly  included  amongst  Powers  of  disposition,  but,  as  it  is 
not  commonly  so  termed,  I  have  reserved  it  for  separate 
consideration. 

A  disposition  of  property  held  in  Fee-conditional  bars 
the  disponor's  Issue  (c).  It  also  bars  the  Possibility  of 
Reverter  (^),  if  issue  inheritable  have  been  {c)  or  are 
afterwards  (c)  born. 

A  disposition  of  property  held  in  Tail  displaces  the  estate 
tail  (i)  and  interests  &c.  lying  behind  it  (i) ;  whether  the 
subjecfl  be  a  Tenement  already  entailed  (e),  or  Money 
bound  by  contracfl  or  trust  to  be  spent  in  purchasing  a 
tenement  to  be  entailed  (/),  or  a  tenement  bound  to  be 
sold  for  money  to  be  so  expended  (/);  and  whether  the 
disponor  be  a  tenant-in -tail  {g)  or  former  tenant-in-tail  (A), 
or  the  trustee  in  the  Bankruptcy  or  liquidation  of  a  tenant- 
in-tail  (/)  or  former  tenant-in -tail  (;),  or  the  committee 
(adling  under  the  Court  {k) )  of  a  Lunatic  tenant-in-tail  (/) 
or  former  tenant-in-tail  (w);  and  though  the  disponor  be 


(a)  For  definition  of  this  term  see 
ante,  p.  49  m. 

(6)  For  definition  see  anUf  p.  49  fin, 

(e)  1  Cm.  Digest  28,  29;  authorities 
cited  tmte^  p.  49,  (c,  d), 

(rf)  England,  3-4  Wm.  TV,  c.  74,  s. 
15;  Ireland,  4-5  Wm.  IV,  c.  92,  s.  12. 
For  what  interests  &c.  are  deemed 
to  lie  behind  ii  see  ante,  p.  260  n.  (i). 

(e)  E.,  s.  1,  15,  19,  38,  50,  55;  I.,  s. 
1,  12,  16,  36,  49,  50. 

f/)  E.,  8.  71;  I,  s.  63.  And,  as  to 
Bankrupts,  also  E.,  s.  72;  L,  &  64. 

(y)  E.,  8.  15;  I.,  8.,  12. 

(jk)  E.,  8.  19;  I.,  8.  16. 


(0  E.,  s.  56,  (modified  hy  32-3  Yi&, 
c.  71,  s  25  (4),  and  s.  125  (7));  L,  s. 
49,  (modified  hy  20-1  Vic,  o.  60, 8. 340, 
and  hy  35-6  Vic.,  c.  58,  s.  50). 

(j)  E.,  s.  57  (modified  as  ahoTe);  L, 
8.  50  (modified  as  ahove). 

(t)  Re  Faree,  L.  R.  12  C.  D.  333; 
where  the  principles  on  which  the 
Court  acts  are  explained. 

(0  E.,  8.  15,  (extended  hy  the  deci- 
sion in  re  Pares);  I.,  s.  12,  (extended 
hy  same). 

(m)  E.,  s  19,  (extended  hy  some); 
L,  8. 16  (extended  hy  same). 
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Bankrupt  {a)  (but  subjedl  to  the  claims  of  those  deriving 
under  the  Bankruptcy  (a));  and  though  (when  the  Bank- 
ruptcy-trustee is  disponor)  the  Bankrupt  is  dead  at  the 
time  of  the  disposition  (6),  unless  there  was  a  protedlor  of 
the  settlement  (c)  at  the  time  of  his  death  (b),  and  even 
then  if  such  protecflor  consents  (b)  and  issue  inheritable 
are  living  when  he  consents  (b);  and  though  (when  the 
Bankruptcy-trustee  is  disponor)  the  Bankruptcy  be  in 
England  and  the  tenement  in  Ireland  (i),  or  conversely  {e). 
And  even  the  interests  of  the  Crown  in  tenements  in 
England  (/),  and  some  of  its  interests  in  tenements  in 
Ireland  (g),  may  be  thus  displaced.  But  the  disposition  is 
(after  the  death  of  the  tenant-in-tail)  only  eflfedlual  if 
(except  as  to  certain  leases  (k))  the  prescribed  formalities 
(x)  be  observed  in  respedl  of  it  (k),  or  (under  circumstances 
already  (J)  stated)  in  respedl  of  some  earlier  disposition  (k). 
And  a  disposition  by  one  whose  estate  tail  was  only 
descendible  to  issue  of  a  specified  husband  or  wife,  who, 
before  the  disposition  was  made,  had  died  without  issue,  is 
not  thus  eflfedlual  (/).  And  certain  interests  derived  by 
Married  Women  in  England  under  settlements  made  before 
23rd  August  1833  (w),  or  in  Ireland  under  settlements  made 
before  15th  August  1834  («),  and  certain  interests  of  the 
Crown  in  tenements  in  Ireland  (0),  and  such  interests  in 
tenements  in  England  as  are  protedted  by  other  statutes  (^), 
are  exempt  from  being  barred.  And  all  interests  &c.  lying 
behind  (q)  the  estate  tail  are  thus  exempt,  (whether  a 
tenant-in-tail  (r)  or  former  tenant-in-tail  (s)  or  trustee-in- 

(n)  E.,  s.  64;  I.,  8.  57.  anU,  p.  126-7. 

(b)  E.,  8.  65;  I.,  8.  58.  0)  Ante,  p.  354  (/). 

(e)  For  defiDition  of  "  Protector,"  see  {k)  E.,  a.  38,  50,  62;  I.,  s.  36,  55. 

anthorities  cited  below  p.  374  (6).  (/)  E.,  8.  18;  I.,  8.  15. 

(d)  E.,  8.  60,  (modified  by  8.  69,  72).  (m)  E.,  8.  16,  17. 

(0  1 ,  8.  60.  (modified  by  s.  61,  64).  (n)  1 ,  8.  13,  14. 

(/;E.,8.  15.  (o)Im».  i2. 

ig)  I.,  8.  12.  (p)  E.,  8.  18. 

(h)  E.,  8.  41 ;  I.,  8.  39.  (9)  A8  to  what  are  deemed  to  lie  bc- 

(t)  E.,  8.  40-54,  56,  59,  73;  I.,  8.  38-  bind  it  see  anU,  p.  260  n.  (i). 

47,  49-52,  65,  (in  which  sections  these  (r)  E.,  8.  34-37;  L,  8.  32-5. 

formalities  are  specified).    See  also,  («)  E.,  s.  35-7 ;  I.,  s.  33-5. 
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When  made 
for  a  limited 
purpose. 


Bankruptcy  or  liquidation  of  a  tenant-in-tail  (a)  or  former 
tenant-in-tail  (a)  is  disponor,)  if  there  be  a  prote<5lor  (i)  of 
the  same  {c)  settlement  at  the  time  of  the  disposition,  unless, 
either  that  protedlor  consent  (d)  with  the  prescribed  formal- 
ities (/),  or  the  interest  derived  under  the  disposition  and 
the  ultimate  fee-simple  (or  perpetual  interest)  become 
vested  in  the  same  person  without  any  interest  (incum- 
brance or  otherwise)  intervening  between  (/),  or,  (in  case 
of  dispositions  in  Bankruptcy  or  Liquidation)  a  time  comes 
during  the  life  of  the  tenant-in-tail  &c.,  or  during  contin- 
uance of  his  inheritable  issue,  when  there  is  no  longer  a 
protecflor  (g). 

And  a  disposition  made  for  a  limited  purpose  bars  the 
issue,  and  the  estates  lying  behind  the  entail,  as  effe<5lually 
as  if  it  were  made  for  the  disponee's  absolute  benefit, 
(vesting  of  course  the  beneficial  fee-simple,  so  far  as  not 
covered  by  the  disposition,  in  the  tenant-in-tail,  or  in  those 
deriving  under  him  {k) ) ;  even  though  an  intention  to  the 
contrary  be  expressed  (h) ;  but  only  if  it  purport  to  dispose 
of  the  whole  fee- simple  for  the  purpose  (k) ;  and  (when  a 
Bankruptcy-Trustee  is  disponor,)  only  if  made  for  value  (i). 


(«)  E.,  8.  58  (modified  by  82-3  Vic, 
c  71,  8.  25  (4),  125  (7));  L,  s.  51, 
(modified  by  20-1  Vic.,  c  60,  s.  340, 
and  35-6  Vic,  c  58,  b.  50). 

(6)  For  definition  of  "  Protector"  see 
E.,  8.  22-33;  I.,  8.  19-31,  re  Dudson,  L. 
R.  8  C.  D.  628;  Tu/nell  v.  Borrell,  (as 
to  undivided  shares),  L.  R.  20  £q.  194; 
p.  50. 


(c)  Berringitm  v.  Scoit,  32  L.  T.  125. 

{d)  E.,  8.  34;  L,  8.  32. 

(«)  E.,  8.  59;  I.,  8.  51. 

f/)E.,  8.  39;  I.,  8.  37. 

(g)  E.,  8.  60,  61 ;  I.,  8.  53,  54. 

(A)E.,  8.  21;  I.,  8.  18. 

(i)  £.,  8.  58-9,  66;  I.,  8.  51-8. 
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CHAPTER  XLVL 

PRIORITY   DEPENDING  ON   CERTAINTY. — GENERAL  VIEW. 


Certainty  in  the  ownership  of  property  is  so  far  regarded  C«rtMnty  in 
that  he  who  can  trace  his  title  through  a  clear  chain  of 
dispositions  and  transmissions  is,  under  some  circumstances, 
preferred  to  an  inconsistent  claimant,  whose  title  is  less 
certain,  or  less  notorious ;  and  this  preference  is  generally 
the  result  of  the  acquisition  of  the  Legal  estate,  which  I 
have  already  been  often  obliged  to  mention,  and  the  nature 
of  which  I  will  now  explain. 

The  distindlion  between  the  Legal  and  Beneficial  estate   Legal,  distin- 
arose  in  this  way.    Our  ancient  law,  to  ensure  certainty,   ^nefioial  " 
required  the  observance  of  certain  formalities  in  the  transfer  Interest 
of  tenements  (a) : — the  only  kind  of  property  then  important 
(b).    Afterwards    {c)    the  Chancellors    began    to    compel 
everyone  who  had  (for  value)  agreed  to  transfer  his  estate 
to  another  (i),  or  had  admitted  himself  to  be  trustee  for 
another  («),  or  was  bound  by  the  high  standard  of  commer- 
cial morality  which  the  Court  of  Chancery  maintained 
(and  from  which  it  derived  its  title  of  "Court  of  Equity") 
to  admit  that  another  had  a  better  right  than  himself  to 
the  property  (/),  to  recognize  that  other  as  owner,  and  to 
transfer  the  estate  to  him  (^),  or  otherwise  deal  with  it  as 
he  might  direcfl  {g).    But  the  Courts  of  Law  did  not 
recognize  this  innovation.    They  still  (h)  considered  him  as 

(a)  Co.  Liu.,  lOa;  Preamble  in  27  {d)  AnU,  ^  75-6;  Fonblanqae  on 

Hen.  VIII,  c.  10  (£.),  10  Char.  I,  sess.  Equity  (5th  Ed.),  Bk.  I  Ch.  1,  s.  5  (a). 

2,  a  I  (l.^;AnU,p.7S(a-4),    Fordes-  («)  Awi€,  p.  124(a);  1  Sanders  on 

cription  of  the  formalities  now  in  nse  Uses  (4th  Ed.),  Ch.  I,  s.  3. 

tee  below  Ch.  LI.  (f)  Fonb.  Bk.  L.  Ch.  2;  I  Fonb.  13. 

(6)  Smith's  Mercantile  Law  (8th  Ed.),  (9)  Lewin  Tr.,  2  (6) ;  1  Sand.  Us.  2-3. 

3,8, 13-14;  Lewin on  Tni8U(5th£d.),  (h)  Anthorities  dted  in  note  in  5 

4.  Ea.  139. 

(c)  Lewin  Tr.,  1.  •• 
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owner  who  would  have  been  such  if  no  contradl  or  trust  or 
fraud  had  existed;  and  he  was  therefore  distinguished  as 
the  holder  of  the  ''Legal  estate,"  while  the  person  whose 
ownership  the  Chancellor  compelled  him  to  admit  had  the 
Beneficial  or  ''Equitable''  interest  (i).  But  when  the  Courts 
of  Equity  san(5\ioned  this  informal  method  of  transferring 
the  ownership,  they  did  not  profess  to  overturn  the  niiei  of 
law,  but  merely  to  prevent  individuals  from  using  them 
unjustly  (a)  and  therefore  whenever  it  was  impossible  to 
treat  the  holder  of  the  Legal  estate  as  boimd  (even  by  the 
high  standard  which  these  courts  had  established)  to  hold 
it  for  the  benefit  of  another,  they  permitted  him  to  retain 
it.  This  was  the  case  when  he  purchased  the  property 
and  acquired  the  legal  estate  from  a  former  owner,  without 
knowing,  or  having  any  means  of  knowing,  of  a  sale  &c.  to 
another,  which  that  owner  had  effe(5\ed,  but  which  he  had 
never  completed  by  a  transfer  of  the  legal  estate.  The 
later  transferee  was  then  under  no  conscientious  obligation 
towards  the  earlier  one,  and  the  Court  of  Equity  refused  to 
interfere  with  him  (6),  and  the  result  was  that  he  retained 
the  legal  and  had  acquired  the  Beneficial  estate,  and  so 
took  priority  over  his  competitor.  But  this  statement 
must,  as  regards  personal  chattels,  be  qualified,  at  least  in 
point  of  terminology.  Personal  Chattels  were  but  of  small 
importance  in  early  times  (r),  and  few  decisions  were  then 
pronounced  respedling  them  (r).  Consequently,  after  the 
transition  from  the  feudal  to  the  commercial  age,  the  Courts 

(i)  I  prefer  to  speak  of  him  who  is  deprived  of  an  estate  by  fraud  ai  hsna% 
the  Beneficial  interest,  rather  than  as  having  a  mere  right  to  recover  it,  because, 
on  recovering  it,  he  is  entitled  to  mesne  rates  (or  intermediate  profits  (if)); 
whereas,  against  an  Adverse  possessor  (holding  in  good  faith),  he  seems  to  be 
entitled  to  them  only  from  the  time  when  he  demands  possession  (e),  or  froai 
the  time  when  he  commences  his  action  («). 

(6)  1  Fonb.  15,  23-4,  especially  Com)-  (d)  Anit,  p.  93  (<f^),   280-1,  S89 

jMT  V.  Cowpvr,  2  P.  W.  763.  (fc-m),  Haygarth  v.  Wwhtg,  L.  R,  IS 

(c)  Marsh  v.  JLm,  1  W.  T.  L.  G.  (4th  Eq.  330;  and  see  BlomKm  y.  SfiUk,  L. 

Ed.),  611;  PUdmr  v.  »m»M$,  L.  R.  7  R.  13  Eq.  431,  /32-3. 

Ch.  259.  (•)  Lewin  Tr.  642  (c-d). 

(c)  AnU,  p.  375,  (6). 
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of  Law  found  themselves  comparatively  untrammelled  by 

precedent  (a),  and  therefore  adopted  into  their  system 

many  of  those  principles  (i)  which,  in  respedl  to  tenements, 

could  only  be  admitted  by  Courts  of  Equity.     This  has 

been  borne  in  mind  whenever  cases  respe<5ling  corporeal 

personal  Chattels  have  been  referred  to  in  this  work,  and 

must  be  borne  in  mind  by  the  student  when  referring  to 

them ;  but  it  will  be  sufficient  here  to  say,  that  when  the 

"property"   in  a  chattel  is  said  to  "pass,"  the  meaning   ^Special 

seems  to  be  that  the  Legal  estate  passes  (b);  and  when        P*"^'* 

"special"  is  distinguished  from  "general"  "property,"  the   ("General 

former  term   seems  to   denote  the  Legal  estate,  and  the        P*  ^'* 

latter  the  right,  upon  performing  specified  conditions,  to 

call  for  it  (c). 

But  the  rule  that  priority  can  be  gained  by  means  of  the   Usefolness  of 

the  distinotion, 
KitiftA  l)v  it  a 
(i)  Amongst  these  may  be  enumerated  the  duties  of  Bailees  (d)  (some  kinds  of  PnTftliMAf 
whom  are,  Tirtoally,  trustees  of  chattels);  the  distinction  between  the  Special   ^^^  ^  legal 
property  (e)  (or  Legal  estate)  in  a  pawn  and  the  General  property  or  right  of  ^g^^  I3  fr^d 
redemption  (c));  The  passing  of  property  by  means  of  a  mere  Contract  (•);  ^^^^  secret 
Estoppel  by  conduct  or  representation  (/);  Avoidance  of  a  disposition  for  Fraud   ^Iftima. 
(g)f  Mistake (il),  &c.  (h);  the  distinction  between  a  Purchaser  for  Value  without 
notice  and  a  gratuitous  disponee  or  purchaser  with  notice,  alike  in  case  of  a 
Bill  of  Exchange  (t)}  Goods  comprised  in  a  Bill  of  Lading  0*)t  <uid  other  Goods 
(Jr);  the  recognition  of  the  Beneficial  interests  affecting  an  overdue  Bill  of  Ex- 
change (/);  the  separation  of  the  Power  of  disposition  from  the  ownership  (m); 
the  Yendoi^B  Lien  for  unpaid  purchase-money  (n);  and  his  right  to  retake  the 
goods  in  the  hands  of  a  carrier  before  they  have  reached  the  purchaser,  teolmi- 
€ally  called  his  **  right  of  Stoppage  m  tranniu"  (0). 

(a)  AnU,  p.  375  (6).  D.  291 ;  Amis,  p.  200  (d);  Benjamin, 

(6)  Ant;  p.  200.  Bk.  III. 

(e)  See  Benjamin  on  Sales  (2ndEd.),  (t)  Byles  on  Bills  ( 1 1th  Ed.),  162-3; 

9  (1)  (3);  2   Stephens's  Commentaries  1  Sm.  L.  C.  262-3. 

(Tth  Ed.),  10-11,  82-3;  1  Sm.  L.  C.  (J)  See  Emitkn  Mark,  L.  J.  44  Ad. 

100a;  Bmuo  d,  Lima  v.  Anglo- Permvian  l4a-16; seeilr^mliM,  L.  R.  1  Ad.&  Eo. 

ink,L.R.8  CD.  170;  ShepkerdY,  Bar-  376-7;  1  Sm.  L.  C.  434a;  see  Rod^  r. 

rimm,  L.  R.  5  H.  L.  1 16.  C.  dE.  d.  Pant,  L.  R.  2  P.  C.  405-6. 

id)  Coggt  v.  Bernard,  1  Sm.  L.  G.  (k)  Sd.  Cundgy,  Lmdioy,  L.  R.  3  Ap. 

(3rd  Ed.),  82.    And  see  Sir  W.  Jones  464. 

on  Bailments.  (0  See  Authorities    cited  in    Ex. 

.  (•)  Beiri.,  229,  232,  Sec;   Dison  v.  Swan,  L.  R.  6  Eq.  359. 

Yatu,  5B.U  Ad.  340;  SktpUrdy,  (m)  Ogg  y.  Shnitr.  L.  R.  1  O.  P.  D. 

Hanrimn,  47;  Assumed  also  in  PAdJpt  t.  Hom- 

(f)  Frmman  r.  Cooke,  2  Ex.  654;  MUdi,  L.  R.  8  Ex.  26, 1  Ex.  D.  62. 

Knighit  V.  Wiftn,  L.  R.  5  Q.  B.  660;  2  (n)  Grie$  y.  Rkkmd$on,  L.  R.  3  Ap. 

Sm.  L.  0.  458.  319. 

(y)  Ckmgk  v.  L.  4-  N.  fT.  R.  Co,,  L.  (0)  Liekbamm  y.  Maton,  1  Sm.  L. 
R.  7  Ex.26 ;  Bei:o<umn  on  Sales,  Bk.  m.    G.  388. 

(k)  Taghr  y.  Bawtrs,  L.  R.  1  Q.  B.  ^ 
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SabBtitnte,  (m 
caieof  cAoMff 
in  totion,)  foi 
the  legal 
estate. 


Legal  estate,  though  it  originated  in  accident,  is  neces- 
sary with  respe<5l  to  property  for  whose  transfer  no  registiy 
has  been  provided.  The  acquisition  of  the  Legal  estate  is 
the  only  means  by  which  a  purchaser  or  mortgagee  of  lands 
in  England  can  have  any  higher  security  than  the  honesty 
of  those  with  whom  he  is  contra<5ling,  unless  the  lands  be 
in  Yorkshire  {a)  or  Middlesex  (a),  or  be  Copyhold  (&),  or 
have  been  recorded  under  the  Land  Transfer  Adls  («). 
But  by  acquiring  the  Legal  estate  he  bars  secret  claims 
almost  as  completely  as  if  he  had  entered  his  conveyance 
on  a  register.  The  Legal  estate  can  be  almost  as  suzdy 
discovered  as  a  registered  estate,  because  it  is  (in  general) 
transferred  by  formal  documents  (^),  any  imitation  and 
forgery  of  which  is  difl&cult,  and  their  suppositition  improb- 
able. Indeed  the  transfer  of  the  legal  estate  is  a  more 
private,  and,  (at  least  in  the  case  of  a  complicated  settle- 
ment,) a  cheaper  and  easier  method,  than  that  of  Regis- 
tration, though  the  do(5lrine  has  great  defeiSls  (many  of  them 
remediable  (i))  which  will  appear  further  on  (i). 

But  the  transfer  of  the  Legal  estate  in  ordinary  chases  in 
adlion  (ii)  was  not  allowed  {e)  imtil  the  Judicature  adls  (/), 
and  is  not  allowed  now,  to  influence  priorities  further  tbiui 
that  a  release  from  an  assignee  will  efife(5lually  extinguish  it 
(/);  and  yet  there  is  no  registry  for  dispositions  of  thesie 
choses  in  acflion,  and,  consequently,  all  the  imcertainty  to 
which  I  have  alluded  would  have  aflfecfled  every  purchaser 
of  such  a  chose  in  acflion  if  the  Courts  of  Equity  had  not 
determined  to  confer,  under  appropriate  circumstances,  the 
same  priority  (in  re§pe(5l  of  these)  which  (in  respedl  to  tene- 


(i)  See  my  Pamphlet,  **  An  Apology  for  the  present  System  of  ConT^yandng^* 
(Longmane,  1870). 

(u)  Annuitiee,  Bills  of  Exohaoge,  and  Promisiory  notes,  wen  ezoe|pled|  tali 
other  exceptions  have  ainoe  heen  introdnoed  by  statutes  {$)» 

!a\  See  below,  Ch.  XLYIIL  eery  Pr.  (3rd  Ed.),  M6  «ge*«  "f^^^* 

b)  See  below,  Ch.  L.  Com,  10  Co.  4  C 

c)  See  below,  Ch.  LV.  (/;  86-^  Vic,  c  66  (E.),  i.  S5  (6); 

d)  See  especially,  Ch.  LI.  See  also  40-1  Tie,  o.  57  (L),  s.  28  (6). 

Chh.  XXV,  XLVII,  L,  LII,  Lin.  (p)  See  Ch.  L. 
{»)  Anit,  S07-8;  1  Maddock's  Chan- 
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ments)  they  allowed  to  the  holder  of  the  Legal  estate  (a). 
Anxious  to  fix  on  circumstances  analogous  to  those  deemed 
material  in  the  case  of  other  kinds  of  property,  and  finding 
that  the  possession  of  corporeal  personal  Chattels  was  (Jb) 
a  means  by  which  the  Legal  estate  in  them  could  be 
acquired  and  priority  gained,  they  determined  that  know- 
ledge {c)  by  the  i>erson  bound  to  pay,  or  having  control 
over,  the  fund,  (or,  in  certain  cases,  other  appropriate 
formalities  (i),)  should,  as  analogous  to  possession,  be  equi- 
valent to  the  acquisition  of  the  legal  estate  by  him  whose 
claim  was  first  known  or  accompanied  by  the  prescribed 
formalities,  and  should  entitle  him  to  priority  accordingly  (i). 

The  question  has  been  much  agitated  whether  the  prin-   Question:— 
ciple  on  whi-th  the  holder  of  the  legal  estate  is  entitled  to   reaaonofthe 
priority  be,   that  Equity  will  not  deprive  a  disponee  (for  ruloby^Woh 
value  and  in  good  faith)  of  the  legal  estate  to  give  it  to  one  haying  the  * 
of  whose  claim  he  had  no  notice;  or,  that  it  will  not   ^Ti^jSrioAy, 
deprive  him  of  any  advantage  for  that  purpose.     It  is  clear,   extends  to  a 

purchaser 

indeed,  that  if  two  disponees  for  value  have  equal  equity,  the  Wing  some 
earlier  must  prevail  (e),  though  the  later  had  no  notice  of  J|^'  »dvan- 
his  claim  (/),  unless  the  later  has  acquired  some  advantage, 
(as,  the  Legal  estate  (g).  Possession  of  the  Deeds  (i),  or 
Possession  (ii)  of  the  property,)  but  the  question  is,  whether, 

(i)  PricHritj  as  regards  the  custody  of  the  Dseds  is  conferred  by  possession  of 
thmm  (A).  An  attempt  has  recently  (t^  been  made  to  quibble  out  of  this  doc- 
trine, which  is  now  important  only  as  regards  discovery,  because  all  other  relief 
can  now  be  obtained  (j)  without  recourse  to  the  principles  of  Equity  jurispru- 
dence. In  one  case  (k)  before  the  fusion  of  law  and  equity,  a  purchaser  who 
was  in  possession  of  a  deed,  but  not  of  the  property  to  which  it  related,  was 
compelled  to  deliver  it  up,  but  in  that  case  the  Plaintiff  was  able  to  identifV 
the  deed,  so  that  the  relief  administered  was  perhaps  rather  concurrent  with 
than  auxiliary  to  that  afforded  at  law. 

(u)  Before  the  Judicature  Acts  it  was  laid  down  that  the  Courts  of  Equity 

(a)  See  next  Chapter.  and  Joyce  y.  Dt  Moltffm,  2  J.  &  L.  374, 

(6)  See  Ch«  h.  and  overruling  SircSk  V.  Bladdntme,  3 

(e)  JAoffd  Y.  Banks,  L  R.  3  Ch.  490.  Vez.  229.  [148. 
(iQ  D§wrlt  ▼.  HaU,  3  Russ.  12,  23,  (•)  Thorpe  v.  Holdawmrth,  L.  R.  7  Eq. 

48.  0)  17-18  Vic,  c.  125,  s.  78;  19-20 

(0  See  anie,  Ch.  XLIL  Vic,  c.  97,  s.  2 ;  6en.-0rd.  XLU,  R.  4; 

(f)  Aml€,  p.  345  (c).  BarrimgUm  ▼.  Price,  8  B.  &  Ad.  170; 
ig)  See  next  Chapter.  cases  cited  in  Copinger  on  Title-deeds 
(h)  Bealh  y.  Creahek,  L.  R.  10  Ch.  2;  Ormt  v.  Ingham,  L.  R.  2  C.  P.  525. 

22,  following  Wabegm  t.  Lee,  9  Yez.  24,        (k)  VorUg  ▼.  Cooke,  1  Giff.  28a 


tage. 
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if  he  has  obtained  an  advantage  other  than  the  legal 
estate,  he  will  be  deprived  of  it.  On  this  question  Lord  St. 
Leonards  (a)  differed  from  Lord  Westbury  (&),  and  Lord 
Eldon  (c)  from  Lord  Rosslyn  {d),  while  Lord  Nottingham 
(the  Father  (e)  of  Equity,)  differed,  (if  the  reports  (i)  may 
be  believed,)  even  from  himself.  But,  according  to  the 
latest  case  {b),  the  Legal  estate  is  the  only  advantage  of 
which  a  party  will  not  be  deprived  in  favour  of  an  earlier 


would  probably  not  interfere  ugainst  a  pnrohaser  who  had  been  In 
for  many  years  under  a  Conveyance  professing  to  transfer  the  legal  estate,  but 
which,  for  reasons  unknown  to  the  purchaser,  might  perhaps  not  have  piwod 
it  (/).  This  distinction  seems  immaterial  sinoe  the  Judicature  Acta  (9).  It  ii 
at  least  clear  that  the  Court  will,  even  against  a  purchaser  for  value  withoat 
notice  and  having  possesuon,  prohibit  any  injury  to  (A),  or  dealing  with,  the 
property,  until  the  rights  of  the  parties  can  be  determined ;  and  will  also  foreeloM 
a  purchaser  from  any  right  he  may  have  to  relief  in  equity  (t).  There  is  but 
one  (fecMton  to  the  effect  that  priority  is  conferred  by  the  mere  posseeaion  ef  the 
property f  {yizi  a  case  01  ^^  which  the  Court  refused  to  enforce  a  Jodgmeni- 
lien  against  the  purchaser  of  an  Equity  of  redemption).  But  that  doctrine  WM 
the  expressed  ground  of  the  decisions  as  to  title-deeds  in  two  oases  {k)  alwiyt 
referred  to  on  this  question,  and  was  admitted  in  a  more  recent  one  (c^  (hi 
which  the  discovery  and  delivery  of  Title-deeds  were  held  to  be  the  rig^t  of 
the  party  in  possession).  However,  the  contrary  has  more  recenUy  (h)  beta 
held,  in  a  case  which,  however,  was  decided  mainly  on  another  gronad. 
In  the  cases  cited  ante,  p.  345  (c)  the  purchaser  does  not  seem  to  have  been  ia 
possesnon,  but  I  have  not  access  to  Barnard  v.  HvnUr,  In  the  other  oases  wfaidi 
have  arisen  on  the  subject  the  purchasers  were  not  in  possession.  In  most  of 
them  they  were  mortgagees. 

(i)  He  states  in  one  case  (0  that  the  Court  will  only  compel  the  prodnotkai 
of  documents  to  one  who  has  an  equitable  title,  and  in  another  (ai)  Uiat  it  irfll 
only  do  so  when  the  Plaintiff  has  a  title  at  law.  But  probably  the  meaning  Ii^ 
that  the  legal  estate  is  necessary,  but  not  sufficient,  to  enable  the  Court  to 
pel  a  purchaser  to  produce  deeds. 


(a)  Sug.  Y,  P.  (i4th  Ed.),  795-8;  and  (as  to  Lancashire)  with  25-6  Via, 

/oyrtf  V.  Dt  Moleytu,  2  J.  &  L.  374.  c.  42,  s.  1 ;  40-1  Vic.,  c.  57  (L),  a.  27. 

(6)  Philips  V.  PWI9W,  4  D.  G.  F.  J.  (6),  compd.  with  25-6  Vic,  c.  46,  a.  8. 

208.  (h)  Greeiuladk  v.  Dare. 

(e\  Wahtyn  v.  Lee,  9  Vez.  24.  (i)  Cofyer  v.  Pmch^  5  H.  L.  905,  hi 

(d\  StrotU  V.  BlaMmrM,  3  Vez.  222.  which  the  principle  of  decision  was 

(«)  Lewin  Tr.  8  (d).  general,  Uiough  the  purchaser  there 

(f)  Price  V.  Bermglam,  3  Maen.  Bt  was  not  in  possession. 

G.  486;   Greemlade  v.  Dare,  17  Bea.  (J)  Lane  v.  Jackaon,  20  Bea.  535. 

602.  {t)  fr.y,L.;  J.y.deM. 

{9)  36-7  Tic  ,  c.  66  (£.),  a  24  (6),  (/)  Burlaee  v.  Cooke,  Freem.  24. 

oompd.  with  15-16  Vic,  0.  86,  s.  61,  (■■)  Rogere  t.  Seale,  Freem.  84. 
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claim  (i),  unless  either  the  relief  sought  is  merely  auxiliary 
(a),  (as,  when  discovery  of  Title-deeds  and  consequent 
delivery  of  them  is  sought  (i),  because  at  law  their  delivery 
could  only  be  required  when  the  Plaintiff  could  describe 
them  {c)  and  not  then  if  the  Defendant  would  pay  damages 
(i)),  or  the  right  asserted  is  a  right  to  set  aside  a  dispo- 
sition as  not  binding  on  the  person  who  made  it  {e)  (u). 
And  it  is  there  added  that  he  will  be  deprived  even  of  the 
prote(fiion  of  the  legal  estate  in  cases  in  which  equity  only 
assumes  concurrent  jurisdicflion,  on  the  ground,  for  example, 
that  there  is  fraud  (/),  or  that  the  procedure  at  law  is 
inadequate  (g),  a  point  immaterial  since  the  judicature  acfls. 

It   may  be  inferred  from  the  preceding  remarks  that,    Present 
until  recent  (which  has  also  been  partial)  legislation  (A)  no  JjUm.    °  ^  *^ 
means  existed  by  which  a  purchaser  could  be  certain  that   Sutement. 
no  one  would  take  the  property  from  him  as  having  a  better 
title  than  his  Vendor.    This  was  so  except  in  two  instances, 
the  purchase  of  a  Ship  under  the  Admiralty  Court  (i),  and 

(i)  Tbe  reason  given  for  this  decision  (j)  was  that  all  dispositions  of  equitable 
interests  are  "  innocent  conyeyances,**  that  is,  do  not  displace  estates  as  wrong- 
Ail  conveyances  (k)  formerly  did.  Bat  this  reason  is  inapposite,  for  priority  is 
as  frequently  conferred  by  an  innocent  as  by  a  wrongful  Conveyance.  However 
the  judgment  in  CO  is  an  elaborate  one. 

(n)  Lord  WBSTBnRT  (/)  states  ^without  citing  authorities)  that  the  defence 
of  purchaser  for  value  without  notice  is  available  when  the  purchaser  has  got 
the  legal  estate,  and  when  the  claim  against  him  is  merely  a  right  to  avoid  a 
disposition;  thus  implying  that  the  defence  is,  in  the  latter  case,  available  even 
by  one  who  has  no  legal  estate.  But  in  that  case  it  is  not  {m)  available  for 
one  who  is  not  in  possession  of  the  property  even  though  he  has  the  l^al 
estate  (n). 

(a)  Admitted  in  PhWipi  v.  PhilRpa,  (•)  See,  as  to  the  nature  of  this  right, 

L.  J.  31  Ch.  326a,  in  which  Basnt  v.  anit,  p.  199-200. 

Ntworiky,  2  W.  T.  L.  C.  (4th  Ed.)  1,  (f)  \  Fonb.  12-13  (notes), 

and   WtUwyn  y.  Ut,  9  Vez.  24,  were  Q)  Fonb.  Bk,  I.  Ch.  1,  s.  3  (notes), 

referred  to  this  principle.    Au.^Qtn.  (A)  Stated  below  where  I  discuss  In- 

T.  Wilkmt,  17  Bea.  285  seems  also  re-  dispuUble  Titles, 

ferrible  to  it.  (i)  AnU,  p.  73  (i),                    [208. 

(6)  As  in  B.  v.  -V.;  W.  v.  L.;  H«a<&  (J\  PMRpt  v.  PmpM,  4  D.  G.  F.  J. 

y.  Creabek.    A  very  unreliable  decision  {k)  Explained  afil«,  p.  351  n.  (ii). 

was  made  on  this  point  in  Thorp9  v.  (/)   Fkilfy§  v.  PkUfy§,    31   L.  J. 

B9U$uorih,  L.  R.  7  Eq.  148.  S26b. 

(e)  2  Wms*.  Sand.  74b,*  15-16  Tic,  (m)  AnU,  p.  345  («). 

c.  76,  form  29.  (n)  In  next  Chapter,  dting  Ogihie  t. 

[d)  PkUKpt  T.  Janet,  15  Q.  B.  859.  Jealfrttim,  2  Giff.  378. 


882     PRIORITY  DBPBNDING  ON  CBRTAINTY.---OBNBRAL  VIBW. 

the  purchase  of  goods  in  open  Market  (a)  or  in  London  (b). 
In  other  cases  a  purchaser  had,  and  in  general  still  has, 
to  trace  back  his  vendor's  title,  step  by  step,  testing  the 
validity  of  each  link  in  the  chain,  and  to  continue  this 
process  until  an  epoch  so  remote  that  he  is  willing  to  run 
the  risk  of  any  adverse  claims  having  arisen  still  earlier. 
Formerly,  indeed,  numerous  do(5lrines  c^xisted,  (Well  known 
to  every  property  lawyer  but  the  statement  of  which  would 
be  a  useless  parade  of  learning  (c)),  by  which  adverse  claims 
might  be  barred  (d)  or  an  adequate  compensation  secured 
(e).  But  these  methods  (some  of  which  were  but  legalized 
frauds)  have  been  abolished  (/),  and  we  are  now  obliged  to 
investigate  titles  without  any  further  prote<5tion  than  that 
afforded  by  the  Statutes  of  Limitations  (g)  and  other  simi- 
lar laws  (^),  and  the  laws  relating  to  Priorities  (A).  Conse- 
quently, since  the  limitation  period  does  not  commence 
against  reversionary  interests  until  they  fall  into  possession 
(i),  a  purchaser  can  never  be  perfedlly  safe.  But  yet  the 
law  requires  him  to  accept  a  title  traced  through  40  (/) 
years  as  satisfa<5lory  unless  some  groimd  for  suspicion 
appears  upon  the  investigation  of  it  (k) ;  and  his  advisers 
are  sometimes  content  to  accept  the  fadl  that  the  title  has 
been,  on  some  former  occasion,  investigated  by  a  compe* 
tent  conveyancer,  as  affording  a  presumption  that  it  was 
good  down  to  that  point,  provided  that  it  appear  that  there 

(a)  Sd.  Cuml^  y.  Lmduiy,  L.  R.  3  Ap.  IV,  o.  74,  8.  2,  in  Ireland  by  4-5  Wm. 
464b.  1-3.  IV,  0.  92,  8.  2;  Warranty  at  to  the 

(b)  Chittj  on  Contracts,  (3rd  Ed.),  heir  hy  3^  Wm.  IV,  c.  27,  a  89,  and 
385  (/).  889.  3-4  Wm.  IV,  c.  74,  s.  14;  Wiwu^ol 

(c)  Some  of  them  are  stated  in  Btu*  operation  of  Feofiments  by  8-9  "^.f 
utr.  Notworthtf,  2  W.  T.L.C.  1.  (See  c  106,  s.  6;  Power  of  Llfe-tenani  to 
also  onto,  231  (d),  and,  as  to  attendant  bar  Contingent  Remainders,  by  same, 
terms,  below,  next  Chapter.)  s.  8;   protection   by    assignment   of 

(d)  As,  by  nonclaim  on  a  fine,  ante,  Attendant  Terms,  by  8-9  Vio.,  o.  112. 

E.  351  n.  (11),  352  n.  (u);  I  Crniso's  (a)  Ani4,  pp.  23-32. 

digest,  179,  226,  494;  2  same,  110,  (A)  Disonssed  in  the  following  Chap- 

122,  361 ;  4  same,  334-7;  5  same,  150-  ters. 

173,  255,  372.  (•)  Jute,  p,  25-27. 

(#)  As,  by  Warranty.  {fj  37-8  Vic.,  o.  78,  s.  1. 

(f)  Fines  in  England  by  3-4  Wm.  {k)  lb.;  Sugd.  V.  P.  366. 
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was  then  no  special  agreement  precluding  the  then  pur- 
chaser from  requiring  a  perfe<5l  title,  nor  circumstances 
rendering  it  probable  that  he  did  not  require  one.  But  a 
previous  investigation  cannot  be  relied  on  if  the  then 
disposition  was  made  in  satis£a(5Uon  of,  or  as  security  for, 
a  then  existing  debt;  nor  even  if  it  was  made  as  security 
for  a  fresh  advance  (for  in  such  a  case  a  title  to  an  adequate 
part  of  the  property  would  be  sufficient).  A  previous  sale 
under  the  Court  or  by  a  company  is,  however,  generally 
treated  as  raising  a  presumption  that  the  title  was  then 
satisfaiflory,  although  even  the  former  does  not  bar  the 
rights  of  adverse  claimants  (a)  imless  they  are  boimd  as 
parties  to  the  suit  (6),  nor  then  as  to  the  legal  estate  (c); 
nor  does  it  guard  the  purchaser  against  the  peril  that,  since 
such  preceding  investigation,  the  law  may  have  been  retro* 
a<5lively  altered  by  judicial  decision  (i),  a  peril  which 
however  is  not  so  serious  as  it  would  otherwise  be,  because 
the  Courts  are  generally  very  unwilling  to  overrule  decisions 
on  property  law  for  this  very  reason  (e). 

To  remedy  this  uncertainty  Lord  St.  Leonards  (/)  once   Remedies, 
suggested  that  after  20  years  had  elapsed  since  a  purchase  j^^^^^  ^^ 
the  only  remedy  of  an  adverse  claimant  should  be  against   Lwutards. 
the  purchase  money  in  the  hands  of  the  Vendor  imless  the 
purchaser  had  when  he  purchased  some  reason  to  believe 
that  such  claim  existed. 

Since  then  Statutes  {g)  have  been  passed  by  which  indiipntable 
Courts  and  Public  Fundlionaries  have  been  authorized  to   Titles, 
investigate  titles,  and  to  bar  such  adverse  claims  as  they 

(n)  Bhm  ▼.  CkHmonit,  3  BIL  68;  (•)  The  earlier  authorities  on  this 

VameoMotr  v.  BIU9,  11  Yez.  465;  see  1  p<nnt  are   arranged  in   Ram  on  the 

J.  &  W.  568;  Kmigki  y.  P^teack,  24  Sdenoe  of  Legal  Judgment     Later 

Bea.  436.  observations  to  the  same  effect  fre- 

(b)  Bug.  y.  P.  111.  qnently  recur  but  are  not  preserved  in 

(e)  Clarit  v.  Jfa^Mt,  L.J.  31   Ch.  die  DijBfests.     See  however  Caddi  y. 

696;  FkrH  v.  BiU,  15  C.  B. 207;  Boygh-  Pabur,  1  CL  &  Hn.  372. 

ton  y.  SandiUrndB,  3  Tau.  376.  (f)  Sug.  Y.  P.  809. 

(d)  See  MiOi  y.  JemumgM,  L.  R.  13  C.  C^)  SUted  helow,  where  I  treat  of 

D.  639,  as  one  of  the  latest  instances  Priority  hy  Indisputable  Title, 
of  this,  which  is  verj  common. 
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consider  untenable;  and  provisions  faave  been  made  to 
enable  adverse  claimants  to  appear  and  defend  their  rights. 
But  schemes  of  this  kind  labour  under  the  serious  disad- 
vantages that  the  land-owner  is  expected  to  bear  the 
exceptional  expense  (i)  of  this  mode  of  investigating  the 
title,  while  yet  he  derives  very  little  compensatory  advan- 
tage; and  that,  even  under  the  most  cautious  system,  mis- 
takes sometimes  occur  (a),  so  that  adverse  claimants  are 
barred  without  an  opportunity  of  defending  their  rights  (b); 
while  forgotten  claims,  depending  sometimes  upon  a  tech- 
nical quibble,  are  stirred  up  to  the  injury  of  the  apparent 
proprietor.  There  is,  however,  one  scheme  in  which  the 
first  of  these  obje<5tions  has  been,  with  scant  regard  to 
justice,  evaded, — I  mean  that  of  the  Landed-Estates 
Courts  Ireland  (c) ;  by  which  a  Mortgagee  can  set  the  Court 
in  motion  (i),  while  the  costs  of  working  its  elaborate 
machinery  fall  on  the  Mortgagor  {e).  And  there  are  some 
classes  of  property  to  which  this  difficulty  does  not  apply, 
those  namely — which,  being  the  produdl  of  human  inge- 
nuity, are  registered  from  the  first  moment  of  their 
existence,  as,  a  Ship  (/)  or  Stocks  and  Shares. 

(i)  It  U  believed  to  be  for  this  reason  that  the  Acts  for  conferring  peiftot 
titles  have  remained  almost  dead  letters.  If  registration  really  be  neoeeiary 
tha  only  really  feasible  plan  wonld  be  to  enable  any  person  to  register  a  decla- 
ration that  he  believes  specified  land  to  be  subject  to  specified  limitations,  (no 
other  conditions  being  required  than  that  the  party  registering  should  appear  to 
be  interested  under  the  limitations  so  stated,  and  that  he  should  give  secnri^ 
for  the  payment  of  damages  to  any  one  iignred  by  his  act,)  and  to  give  to  tUk 
registration  the  effect  of  vesting  the  property  according  to  the  limitationa  so 
stated,  subject  to  the  right  of  anyone  interested  in  the  property  to  require^ 
within  20  years  after  the  first  registration,  a  registered  conveyance  from  those 
appearing  on  the  register  to  be  entitled  to  it,  the  expense  of  ibis  to  be  borne  by 
the  party  who  first  registered,  and  to  be  covered  by  the  security  which  he  muil 
give  when  he  registers.  See  however  an  alternative  scheme  in  my  pamphlet^ 
**  An  Apology  for  the  present  System  of  Conveyancing,**  Longmans,  187a 

(a)  See  especially  Tottenham*8  BtUit,  (b)  As  hi  ToUenham'M  JSKote. 

d  Jr.  R.  Eq.  628,  below,  p.  App.  i,  iii-  (c)  21-2  Via,  c  72. 

vi  J  A  non, below,  p . App.ii-iii,  v-vi ;  Power^  id)  s.  43, 

V.  Amom,  10  H.  L.  645,  below,  p.  App.  («)  s.  64. 

xxii;  Rork€  v.  Brrington,  7  H,  L.  617,  {/)  17-18  Vic,  c.  104,  s.  19. 
below  p.  App.xxiii. 
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Another  proposal  is  that  all  titles  should  be  recorded  5??"^*^ 
and  that  the  recorded  "proprietor"  should  be  authorized 
to  bar  by  disposition  all  unregistered  claims  (i),  but  this  is 
open  to  the  objecflion  (which  seems  to  me  a  serious  one,  at 
least  as  regards  property  the  value  of  which  is  fadtitious,  as 
Land,  or  Ships,)  that  the  complicated  interests  necessary 
in  a  Family  Settlement,  and  on  a  grant  of  Easements  (so 
usual  in  manufa<5luring  distri(5\s),  cannot  be  readily  stated 
on  a  register.  There  are,  however,  many  law-reformers 
who  do  not  feel  pressed  by  this  objecflion,  and  who  not 
only  advocate  the  proposal  just  referred  to,  but  insist  that 
no  interests  short  of  the  perpetual  fee  should  exist  in  the 
legal  estate,  or  be  entered  on  the  register,  (a  course  which 
has  a<5\ually  been  adopted  with  respe<5l  to  Ships  and  Stock); 
and  there  are  others  who  go  the  length  of  advocating  the 
prohibition  of  life-interests  and  complicated  limitations 
even  in  the  beneficial  estate, — a  course  which  would  involve 
a  grave  economic  error,  since,  as  applied  to  Family  Settle- 
ments, it  would  be  opposed  to  the  fundamental  principle 
that  the  means  of  subsistence  should  be  appropriated  for 
the  increasing  population,  while,  as  applied  to  Easements, 
it  would  be  commercially  disastrous.  The  objedlion,  as- 
suming it  to  be  a  sound  one,  might  be  partially  obviated 
by  registering  the  property  as  subje<5l  to  the  limitations  of 
a  specified  Deed, — a  method  simpler  in  principlie  than,  and 
I  think  as  simple  in  working  as,  that  of  caveats,  which  ne- 
cessarily imply  a  suspicion  of  the  honesty  of  the  registered 
"proprietor,"  and  the  removal  of  which  must  generally 
necessitate  the  investigation  of  the  unregistered  title. 

A  person  obtaining  a  grant  to  hold  by  Copy  of  Court-   MIsoelUaeoiii 
roD  is  not  entitled  to  priority  over  an  incumbrance  created  P^"*^* 
by  the  lord,  though  the  land  &c.  has  been  immemoriably  so 


(i)  It  mnst  be  remembered  that  a  Settlor  or  Testator  can,  even  by  an  nn- 
registered  dispoiition,  confer  the  amplest  powers  of  dii^)Osition  on  tmsteei  or 
life-tenants,  if  he  desiree  to  do  sa 
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granted  (a)  (unless  {b)  the  incumbrance  was  on  the  whole 
manor.  The  contrary  statement  in  Cruise's  Digest  (c) 
cannot  (a),  I  think,  be  supported. 

Finally,  a  Purchaser  of  property  liable  to  Succession 
Duty  is  free  from  that  liability  (d)  unless  the  facSts  giving 
rise  to  it  are  (or  perhaps  might,  have  been)  known  to  him 
(d) ;  and  Purchasers  under  certain  statutes  are  entitled  to 
priority  over  the  claims  of  persons  bound  by  the  sale  (#), 
and  over  claims  founded  on  Informalities  (/*),  or  mistakes  of 
Account  (g). 

In  considering  these  subje<5ls  I  propose  to  discuss  in 
ch.  xLVii  the  circumstances  under  which  priority  is 
conferred  by  the  Legal  estate  or  equivalent  circumstances; 
in  ch.  xLViii  the  circumstances  under  which  it  is  con- 
ferred by  Registration  under  the  Irish  or  County  Registry 
A<5ls;  in  ch.  xlix  the  exa<5l  circumstances  under  which 
one  of  the  exceptions  to  the  rules  stated  in  the  preceding 
chapters  (but  one  which  can  only  be  cursorily  alluded  to 
in  them)  applies, — I  mean  the  exception  which  arises  when 
a  purchaser  &c.  has  Notice  of  the  interest  over  which  he 
would  otherwise  gain  priority;  in  ch.  l,  the  Formalities 
by  which  the  Legal  estate  is  transferred,  and  the  circum- 
stances equivalent  to  a  transfer  of  it,  (but  the  question  what 
constitutes  Registration,  depending  as  it  does  on  the  plain 
language  of  the  Statutes,  and  presenting  but  little  difficulty, 
will  be  merely  referred  to  (A));  in  ch.  li  the  Transfer  of 
the  Legal  estate  by  Operation  of  Law;  in  ch.  lii  the 
circumstances   which    constitute    Notice;     in    ch.    liii, 


(a)  Cordei ▼.  Cliflon,  {Westmarelamd'a 
Com),  2  Leo.  152,  3  Leo.  59;  Swayn^s 
Cmm,  8  Co.  638,  Cham  v.  Dwitr,  1  Leo. 
16;  Walton's  Case,  Dy.  270b;  Samnery, 
Pores,  Brownlow  208. 

(6)  Sands  v.  Hmnpston^  2  Leo.  109, 
rvg.  S,  C,  2  Leo.  152,  3  Leo.  59;  see 
also  ^oiiMer  y.  Force. 

(c)  1  Cniise's  Digest  263,  279. 

W  16-17  Vic.,  a  51,  8.  52. 


(«)  As  under  the  PartitioB  Acts  39- 
40  Vic.,  c   17;  31-2  Via,  c.  42,  b.  9. 

(f)  As  under  the  Landed  Estates  (Ir.) 
Act  21-2  Vic,  c  72,  s.  85;  under  the 
Judgment  (Ir.)  Acts  21-2  Vio.,  o.  105, 
s.  2 ;  or  on  sales  by  Eton  College,  37-8 
Vic,  c  62,  s.  3. 

ig)  As  under  the  Suocession  Duty 
Act,  16-17  Vic,  c.  51,  i.  52. 

(h)  Ch.  L,  (near  end). 
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the  circumstances  under  which  notice  in  an  Agent 
is  imputed  to  his  principal;  in  ch.  liv,  the  circum- 
stances under  which  purchasers  &c.  are  entitled  to 
priority  over  Annuities,  Judgments,  and  other  charges, 
unless  the  latter  be  registered.  There  will  then,  so  far  as 
the  Subjedl  of  Priority  depending  on  Certainty  is  con- 
cerned, remain  only  a  discussion  of  the  means  by  which 
(under  some  circumstances)  all  adverse  claims  may  be 
barred  and  an  indisputable  title  acquired ;  whether  by  pur- 
chase in  open  Market,  by  Registration  of  Stock,  or  of  Ships, 
by  conveyance  of  tenements  in  Ireland  from  the  Landed 
Estates  Court,  by  subsequent  Recording  of  the  title  to 
tenements  so  conveyed,  or  by  Registration  of  tenements  in 
England  under  the  Declaration  of  Title  A(5t  or  under  the 
Transfer  of  Land  A(5l. 


(  888  ) 
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Priority  is  gained  (a)  by  means  of  the  Formalities  (b) 
prescribed  for  transferring  the  Legal  (c)  (i)  estate, — ^by  {£) 
the  circumstances  {e)  under  which  the  Best  Right  to  Call 
for  it  arises, — and,  lacking  both,  by  (/)  (some  {g)  have 
thought)  the  Possession  (h)  of  the  property  (A), — and,  (in 
the  case  of  a  Chose  in  a(5lion  (t ),  when  the  legal  estate  cannot 
be  transferred  (/),>  by  {k)  (ii)  equivalent  circumstances  (/). 

Priority  can  (by  each  of  these  means)  be  gained,  alike 
(hi)  for  the  party  who  acquires  these  advantages  (i»),  for 
his  beneficiaries  (»),  and  for  those  who  derive  under  him 
(»);  and  that,  whether  the  subjecfl  be  a  Tenement  {o);  or  a 

(i)  The  question  whether  priority  over  a  present  interest  is  conferred  bj  a 
reversionaiy  legal  estate  was  recently  (p)  argaed  hat  not  determined.  Howenar, 
the  role  is  that  priority  is  gained  during  the  period  for  which  the  legal  estals 
continues. 

(ii)  It  has  heen  recently  held  {q)  that  a  purchaser  cannot,  by  these  otronm- 
stances,  gain  priority  over  one  wLo  has  obtained  the  title  deeds,  though  be 
makes  such  inquiries  after  them  as  would,  if  he  had  the  legal  estate,  exonerate 
him  from  notice  (r) ;  unless  he  be  entitled  to  priority  by  some  statute  («). 

(in)  The  doctrine  as  applied  to  mortgages  is  termed  **  Tacking." 


(a)  PUeUr  y.  RawUnt,  L.  R.  7  Ch. 
S59;  Marsh  v.  Let,  1  W.  T.  L.  C.  (4th 
Ed.),  611. 

ii)  Stated  below,  oh.  L. 
e\  Defined  ante,  p.  376  /  3. 
J)  Sugden  V.  P.  738  («) ;  below,  ch.  L. 
«)  Stated  Ch.  L. 
(/)  AnU,  p.  379(«)-381(9). 
Q)  ilnl«,  p.  380(a  c  if  •). 
(A)  Ami;  p.  379  (n). 
(t)  Defined,  ante,  p.  3.    For  an  exact 
statement  of  the  kinds  of  property  to 
which  these  circumstances  apply  see 
further  on  in  this  ch. 

(/)  As  explained  ante,  p.  207-8,  154- 
6*    For  statement  of  cAosst  the  legal 


estate  in  which  can  be  iranafeired  ite 
«fil«,  p.  156,  below,  Ch.  L. 

{k)  Fottw  T.  CUUrM.  9  Bli  N.  S. 
332;  DwtrU  r.  Boil,  3  Rnsa.  1;  X<mw- 
ridge  y.  Cooper,  ib. 

(/)  Stated  in  Ch.  L. 

(m)  Authorities  in  note  (c). 

In)  Blake  y.  Hamgarjord,  Pre.  Ch.  15& 

(o)  PUdur  y.  Rawlmt,  L.  R.  7  Ch. 
259;  Marek  y.  Lee,  1  W.  T.  L.  (X  611. 

(p)  RuMMoll  Road,  &c.,  L.  R  12  Eq. 
78. 

(9)  Speacar  y.  Clarke,  L.  R.  9  C.  D. 
137 

>)  Hewili  y.  Looemore,  9  Hare  499. 

(9)  As  by  the  30-1  Vic,  0.  144. 


f; 
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Chattel,  corporeal  (a)  (including  a  Cargo  (^)),  or  incor- 
poreal (c)  (including  a  Bill  (d)  or  Draft  (s)  of  Exchange): 
and  whether  the  postponed  interest  be  stridlly  an  Estate  loterettB 
(/);  or  an  inchoate  right  to  acquire  one,  (as,  a  right  to  P®**?*"**^' 
Dower  (g));  or  an  Incumbrance  (h)  (including  a  Vendor's 
lien  (t)  and  his  right  to  stop  in  transitu  (j));  or  a  right  to 
acquire  one,  (as,  a  right  to  consolidate  Mortgages  (k),  or  to 
levy  Execution  (/));  or  the  lien  of  a  Covenant  (m)  (though 
attended  with  a  legal  right  of  aiSlion  (m) ) ;  or  a  right  to  set 
aside  the  present  (»)  or  a  previous  (p)  disposition  on  a 
ground  of  which  the  purchaser  is  innocent,  as  Fraud  (p). 
False  pretences  (^),  (though  the  purchaser  knew  that  a 
prosecution  was  pending  (r)  and  though  convi<5lion  follows 
(5),  but  not  if  conviiflion  preceded  (/)i)  or  Mistake  (ti),  (but 
not  Theft  (v)  unless  perhaps  the  purchase  was  in  open 
market  (w));  or,  (when  the  subje(5l  is  a  chass  in  a(5lion,)  a 
right  to  Set-o£f  or  the  like  (jr). 

(a)  BiAeock  v.  Law$on^  L.  R.  2  4  Q.  quired  the  iQgal  estate  or  other  adyan- 

B.  D.  894;  May  ▼.  Smomgimty  ib.  99;  tagee  fpeoi6ed  in  the  ttzt),  interpreted 

IkmU  T.  RuMmU,  14  Vex.  393.  re  BalLnm^  L.  R.  3  C.  D.  493. 

{b)  Lmakr.  SeoU,  L.  R.  2  Q.  B.  D.        (»)  DUktM y.  Brotdmtmd,  2  D.  G.  J. 

376;  Arfmtmm,  L.  R.  I  Ad.  &  Eo.  370;  366. 

SmiSm  Mark,  44  L.  J.  Ad  .9;   Rod-        (n)  MarMkaUy.  CdkiL  1  Y.  ft  C.  Ex. 

^er  T.  C.  i'B.  dL  JiiHt,  L.  R.  2  P.  C  238;  Stmrg^r.  SUmr,  2  M.  &  K.  195. 
393,aad modified bj  18-l9yio..  c  111,        (0)  B^Aeoekw.  Ummm,  L.  R.  4  Q.B. 

a.  1.  D.   894;   B€a  V.  Cumdaa,  Amb.  101; 

(c)  FMitrw.  CoektnU,  9  BIL  K.  S.  JfafrcAdi  ▼.  Ckvia,  L.  R.  I  C.  P.  IX  602 
832;  Dmrh  ▼.  Hatt,  3  Ross.  1;  Love-  (rvd.on  another  point);  Sd.ai  tochat- 
ridga  T.  Coaptr,  ib.  tela  Cimd|y  t.  LMdMy,  L.  R.  8  Ap.  464; 

(d)  Damim  y.  Ptmet,  2  D.  G.  J.  41;  Jtfoycs  y.  Nmsbigimi,  L.  R.  4  Q.  B.  D. 

i«       -       


ad.  JtamtM  y.  Oordbn,  L.  R.  2  Ap.  627-8.  32. 

(i)  Tkkdmm  y.  Ooldnkmii,  I  D.  G.  (p)  Sd.  C  y.  L.;  8^.  y.  i9. 

F.  J.  4.  19)  B.  y.  L.;  If.  y.  N. 

(/)  Tonmg  y.  Fowy,  L.  R.  8  Eq.  801.  (r)   According  to  the  principle  in 

(f )  IMmt  y.  VmrnkUn^,  Show.  P.  ffonnoody.  5mM,  2  T.  R.  750,  in  which 

C  69.  (the  sale  haying  been  made  in  open 

(k)  Phmb  y.  FbnU,  2  Ana.  432.  market)  there  was  a  temporary  title 

aSng.  y.  P.,  88 1  (/).  eyen  in  respect  of  stolen  goods. 

Uadt  y.  Scoii,  L  R.  2  Q.  B.  D.  (f )  M.  y.  S. 

876.  (0  4-5  Vic,  o.  96,  s.  100. 

(k)  Bovt^  y.  Skipwiik,  1  Ch.  Ca.  201 ;  (n)  Bdl  y.  C;  BunUU  y.  C;  M.  y. 

VhU  y.  Pii^d,  2  D.  G.  J.  611.    For  C. 

explanation  of  this  see  amU,  p.  337  (v)AddisononWrongs(3rdEd.),828. 

f/>339(6).  (w)  Id.  327. 

(/)  See  19-20  Vic,  c.  97,  s.  1,  {hj  («)  Wtb$Ur  y.  Wetter,  31  Bea.393; 

which  howeyer  the  right  to  priority  is  Siephms  y.  FfNoMif ,  30  Baa.  625. 
not  confined  to  those  who  haye  ac- 
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AdTerse  Cir- 
comBtaDcet. 
As  to  Legal 
estate 
Time  of 
aoqniring  it. 


Parpose  of 
acquiriiigjt.. 


Nature  of  it. 


Other  Circam- 
■tances  con- 
nected with  it. 


And  priority  can  thus  be  gained  though  the  formalities 
accompanied  not  the  prote<5led  disposition  but  some  other 
transa<5lion  by  which  the  Legal  estate  was  acquired  which 
is  afterwards  used  (under  the  do<5lrine  already  (a)  explained) 
to  protecfl  (during  its  continuance)  that  disposition,  and 
whether  (in  that  case)  that  legal  estate  was  obtained  before 
(b)  with  {c)  or  after  {d)  the  prote<5led  interest:  and  though 
it  was  obtained  for  the  very  purpose  of  barring  the  rival 
interest  {d) :  or  even  for  that  of  protedling  another  interest 
which  the  party  who  afterwards  becomes  the  rival  com- 
petitor then  had  in  the  property  (e):  and  though  it  be  a 
general  lien  (/)  (as  a  Statute-merchant  or  -staple  {g),  or 
Judgment  (A)  (i),  though  recovered  (A)  or  bought  in  (*)  after 
notice,  and  though  not  put  in  execution  till  then  (g)):  and 
though  he  who  transferred  it  was  aware  of  the  postponed 
interest  before  the  prote<5led  disposition  was  made  (f);  or 
was  a  mortgagee  part  of  whose  money  had  been  advanced 
after  he  had  been  notified  of  such  interest  (J) :  and  though 
the  title  to  it  has  passed  through  a  document  by  which  the 
interest  now  postponed  was  disclosed  (ft),  (unless  that 
document  was  a  link  in  the  apparent  title  to  the  protedled 
interest  (/),  in  which  case  the  purchaser  &c.  thereof  would 
be  postponed  as  having  construdlive  notice  (/) ) :  and  though 
that  purchaser  Sec.  was  (when  he  acquired  the  legal  estate) 


(i)  It  has  been  said  (m)  that  priority  cannot  now  be  gained  hy  mmo»  of  t 
judgment,  since  the  execntion  Creditor  has  been  rendered  liable  (»)  to  aooonnt 
in  Uie  Court  out  of  whioh  execntion  issued.  Bat  (o)  he  seems  to  be^  l^  the 
execution,  inrested  with  the  same  l^gal  estate  as  under  the  old  law  (o). 


{a)  AuU,  p.  877-9. 

(6)  Morret  y.  PasU,  2  Atk.  52. 

(c)  PiMuTY.  RawSns,  L.  R.  7  Ch.25l. 

(/)  Marsh  V.  Lm.  1  W.  T.  L.  0.  61 1. 

(«)  Wilmol  Y.  Pike,  5  Hare  14. 

(f)  AT.  Y.  L.;  Goddard  y.  Conxion,  1 
Ch.  Ca.  119. 

(jf)  M.  y,  L,  For  description  of 
these  securities  see  1  Jos.  B.  Smith  R. 
P.  (4th  Ed.),  420-1;  Burton's  Comp. 
pi.  868. 

(h)  Shepherd  y.  TUky,  2  Atk.  348; 
JackeoH  y.  Longford,  2  Yez.  662. 


(•)lf.y.i.;S.V.  r. 

If)  Pemeoek  y.  Bmi,  Goote  <m  Mort- 
gages 569,  672;  4  L.  J.  N.  S.  S3. 

(ifc)  Pitcher  Y.RaeAu.luVLT  Ch.S59, 
oyerruliug  Carter  r.CarUr,  3  K.  &  J.61T. 

(/)  See  ch.  LII  for  authwitiee  shew- 
ing this  to  be  so,  oh.  XLIXand  LIU  ftr 
a  definition  of  constmctiye  notioa; 

(m)  Goote  Mor.  (3rd  Ed ),  406. 

(n)  l-2yio.,a  110,8.  11. 

(o)  See  1  Sm.  R.  &  P.  492. 
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aware  of  the  postponed  interest  (a):  and  though  the  pos- 
session {b)f  or  perhaps  (i)  the  legal  estate  (c),  was  irregu- 
larly, (perhaps  inequitably,)  acquired:  and  though  the 
subjedl  (being  a  fund)  has,  since  the  circumstances  which 
are  equivalent  to  the  legal  estate  occurred,  been  transferred 
to  the  general  credit  of  all  who  might  have  incumbrances 
on  it  (i);  or  been  so  dealt  with  as  to  make  circumstances 
of  a  different  kind  appropriate  (e):  and  though  the  pro-  As  to  the 
tedled  interest  was  acquired  in  satisfa(5lion  of  (/),  or  as  interest 
security  for  (^),  an  antecedent  debt;  or  in  satisfa(5lion 
(even  without  bargain)  of  a  liability,  (as,  by  the  adl  of 
trustees  applying  the  funds  of  one  trust  to  satisfy  their 
liability  to  another  for  which  latter  the  legal  estate 
afterwards  comes  to  be  exclusively  held  (A));  or  fr6m  one 
who  derives  (t),  or  claims  (/),  under  him  who  made  the 
rival  disposition ;  or  from  one  who  purchased  with  know- 
ledge of,  and  was  therefore  subje<5t  to,  the  rival  interest  (k). 

And    priority  for    his  further  advances  can    be    thus  As  to  the  riyal 
gained   by   a   Mortgagee    over  the  right  of   redemption 
which  a  Surety  for  the  mortgage-debt  has  (/)  (ii).      And 

(i)  Perhaps  the  sound  view  is  that  a  reoonyeyance  of  the  legal  estate  mast  he 
obtained  by  independent  proceedings  hefore  the  priority  gained  by  it  can  be  set  aside. 

(n)  This  must  be  so  on  principle,  unless  the  mortgagee  who  is  seeking 
priority  had  notice  of  the  Suretyship.  But  in  fact  he  always  has  notice,  and 
it  is  probably  on  this  ground  that  this  application  of  the  doctrine  has  been 
disiq)proved  of. 

(«)  Aitet  ▼.  Johuion,  John.  304;  2  (A)  Tkorndikt  ir.Bumi,  3  D.  G.  J.  563; 

Fish.  Mor.  661-2.  Com  v.  Jamti,  3  D.  G.  F.  J.  256. 

(6)  B4dM'  ▼.  Morgama,  2  Dow.  526.  (a)  As  to  acAoM  in  action,  Frtkfiddta 

(«)  So  held  in  8amd»rM  v.  D«%im,  TrwMti,  L.  R.  11  C.  D.  198. 

Free.  123;  and  in  HaramrtY.  Knowei,  {fj  Gokbom  v.  Akoch^  2  Sim.  552; 

dted  2  Yem.  159;  and  see  Siddom  ▼.  Jom*  ▼.   P»wka,  3   M.  &   Ke.   581; 

ChmrmUa,  Bunb.  298.  Ywmg  v.  Young,  L.  R.  3  Eq.  801.  But 

{d)  ImUt  t.  Tidi^  L.  R.  4  Eq.  462.  see  below  where  I  cite  Ogikk  y./«/rs. 

See  on  a  kindred  point  the  authorities  mm, 

!h  2  Fish.  Mor.  090  (r).  (ib)  Harrimm  ▼.  Forth,  Pre.  Ch.  51; 

(«)  Br§areHf€  r.  DorrmgtoH,  4  D.  6.  AU.-Gen  ▼.  Wilkim,  17  Bea.  293. 

S.  122;IiMMyY.Har«ttisr.  23Bea.]41.  (/)  If t/Saau  y.  Owen,   I    Sim.  597; 

(f)  BmiHan  Marie,  32  L.  T.  435.  Farebroiker  ▼.  Wodehmue,  23  Bea.  18; 

Q)  J9peneer  y.  Peareon.  24  Bea.  266;  disapproved  in  Damon  v.  Bh,  of  IFAsfs- 

Ex.  JTnofl,  11  Yez.  618;  Leaak  ▼.  ScoU,  haven,  L.  R.  4  C.  D.  649  (which  was 

L.  R.  2  Q.  B.  D.  376,  expressly  over-  rvd.  on  another  point)  and  in  Newion 

ruling  Rodger  ▼.  C.  d'E.  d.  Parie,  L.  R.  v.  ChorHon,  10  Hare  662,  and,  (in  effect) 

2  P.  C.  893.    See  also  Chartered  Bank  in  Pearl  v.  Deacon,  24  Bea.  186. 
T.  Bendtreon,  L.  R.^  P.  C.  50. 
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priority  can  be  thus  gained  over  an  interest  acquired  by 
transmission,  as  that  of  a  Judgment-Creditor  (a);  or  of 
Bankruptcy-  {b)  or  Insolvency-  {c)  creditors  (whether  they 
derived  by  assignment  (i),  or  by  enadhnant  (#)),  anA 
though  there  was  a  reputed  ownership  dause  (/)  ifl 
the  Bankruptcy  A(ft,  and  especially  if  the  fisivouRd 
disposition  was  merely  confirmatory  of  a  transfer  of  .ad 
incumbrance  created  before  the  bankruptcy  («),  but  not  if 
this  mode  of  acquiring  priority  over  Bankruptcy-creditors 
is  prohibited  by  the  A(5l,  as  it  is  in  the  case  of  chattels  {gy, 
but  not  of  tenements  {k},  by  the  a(5l  of  1849  (1),  and  possibly 
by  that  of  1869  (/)  (i).  And  priority  can  thus  gained  ofer 
an  interest  mentioned  in  an  A<5t  of  Parliament  passed  htSam 
the  making  of  the  prote(5led  disposition  (k)^  (at  least  if  the 
a(5l  was  of  a  private  nature  {k)):  and  over  an  interest 
acquired  for  value  (/):  and  over  a  Judgment  registered  (is), 
— a  disposition  of  property  in  a  Registry  0>iinty  (11) 
registered  (»), — or  a  disposition  of  a  Copyhold  (o)  enrolled 
(p), — before  the  making  of  the  protecfled  disposition,  (unless 
the  disponee  under  the  latter  had  searched,  in  which  case 
he  is  postponed  as  having  notice  (q) ). 

(i)  This  lacks  the  negative  words  at  the  end  of  the  Section  of  the  other  aot 
(11)  Yorkshire  or  Middlesex  (r).    This  does  not  extend  to  Ireland  (r). 

(a)  Lam  v.  Jaduom,  20  Bea.  595.  (f)  As  in  the  7  Geo.  IV,  o.  57,  a.  30; 

(b)  Ex.  KmoU,   (prioritj  by  Legal    21  Ja.  L,  o.  19,  s.  11 ;  12-13  Yio^  e. 
estote).  11  Yez.  619;  HUchcox  v.  Stdg^     106,  s.  125. 

ioidk(8ame).  14  Lds.  Journals  601,  rvg.  (g)  BngM$  SeUhmmU,  L.  R.  13  C 

S.  C.  2  Yem.  156,  as  stated  3  M.  &  K.  D.  413. 

591;  SeOty  v.  Pomfrei  (decided  nnder  (k)  SMhy  ▼.  Pomfini,  3  D.  G.  F.J. 

act  of  1 849  respecting  the  right  to  con-  595. 

solidate),  3  D.  G.  F.  J.  595;   Barr*$  (a)  12-13  Yic,  c.  106,  s.  i4t. 

TruMiM  (priority  in  Clmm  in  action,  de-  0)  32-3  Vic ,  c  71,  a.  15. 

cided  on  the  13  El.  c.  7,  1  Ja.  L  c  15,  {k)  Pomfrtt  y.  Wmdmr,  8  Yes.  480; 

and  46  Geo.  Ill,  c  135),  4  K.  &  J.  223,  and  see  B§t$e  ▼.  SUf/mtom,  3  B.  &  P. 

229;  Ru$m!r»  TnuU  (same,  decided  on  578. 


the  12-13  Yic,  c.  106,  s.  141-2,)  L.  R.  (/)  In  almost  all  the 

15  £q.  26.  (m)  Lorn  ▼.  Jaekmm.  SO  Bea.  695. 

(c)  Re  Aihmtom  (priority  in  CJbowt  in  (n)  Morweoek  v.  Didbms,  Amb.  678. 
action,  decided  on  the  7th  Geo.  lY,  a  (o)  Described  oiiis,  p.  10-11. 

57,  a.  11),  2  D.  G.  M.  G.  140.  (p)  Bugdem  ▼.  Bipiald,  2  Y,  C.  Ol 

(d)  Barr't  Tnut»;  Re  Aikmwni  Bird  377. 

T.  Bljfth,  24  W.  R.  356.  (a)  See  Ch.  LII. 

(•)  RMteWs  TrutU.  (r)  See  Ch.  XLYHI. 
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And  priority  can  be  gained  though  a  Redemption  a<5lion  Ai  to  other 
by  the  postponed  party  was  pending  when  the  legal  estate 
was  acquired  (a). 

And  priority  can  be,  by  means  of  the  circumstances  appro- 
priate to  chases  in  a(5lion,  gained,  even  though  the  subse- 
quent and  flavoured  disponee  had  made  no  inquiry  from  the 
holder  of  the  fund  as  to  the  existence  of  earlier  inciun- 
brances  {b) ;  and  though  the  subjedl  be  a  fund  in  which  the 
legal  estate  is  transferrable,  as  Stock  (c)  (provided  that 
estate  is  outstanding  (c));  and  though  it  be  Money  to  arise 
from  sale  of  (d),  or  perhaps  even  Money  charged  on.  Land 
(i);  and  (perhaps)  though  it  be  a  Corporeal  Chattel  (ii). 

But  priority  by  means  of  the  legal  estate  («),  or  under  Conditiozis  of 
the  recent  Policies  of  Insurance  Adls  (f),  can  only  be  gained    y^J^^^ 
if  the  prote<5ted  interest  be  acquired  by  a  disposition  (not  prMmH. 
a  contradl  or  representation).    However  an  agreement  to 

(i)  A  Chargt  on  land  does  not,  perhaps,  stand  in  the  same  position  as  numtjf 
lo  arm  from  iak  of  land.  The  role  has  been  held  (g)  inapplioable  to  the  dispo- 
sition of  an  Annuity  charged  on  land;  but  this  has  since  been  condemned  (A), 
and  it  has  been  held  (a)  that  a  gross  sum  charged  on  land,  can,  by  the  appro- 
priate circomstanoes,  be  taken  oat  of  the  Order  and  Disposition  (j)  of  a  Bank- 
mpt  disponor. 

(u)  A  leading  textwriter  (i)  so  states  on  the  anthoritj  of  oases  (/)  which  do 
not  seem  to  me  to  bear  him  out  In  one  (m^  of  them  the  qaestion  was  whether 
the  disposition  'was  effectual  against  the  disponor  and  his  judgment-creditor. 
In  another  (n)  the  rule  was  held  inapplicable ;  and,  though  this  decision  may  have 
been  founded  on  exceptional  circumstances,  jet  it  may  have  proeeeded  on  the 
ground  that  the  rule  does  not  apply  to  corporeal  chattels.  In  another  (o)  the 
question  was,  whether  the  chattel  was,  by  the  circumstances,  taken  out  of  the 
order  and  disposition  of  the  disponor;  and  it  was  held  that  it  was  not.  In  aU 
these  cases  the  subject  matter  was  a  Caigo. 

(a)  Manh  v.  Lt,  1  W.  T.  L.  C.  611.    Ch.  648,  and  EAoards  ▼.  Edwards,  L. 

(b)  MtuM  V.  Bell,  I  Hare  73.  R.  2  C.  D.  291. 

(c)  Loveridger.  Cooper,  3  Russ.  1, 31.         {g)  WilUhire  ▼.  RabbiU,  14  Sim.  76. 

(d)  PoeUr  r.  CoekereU,  9  Bll  N.  S.         (A)  Re  Hftghee,  2  H.  &  M.  89. 
876,  modified  in  JLm  7.  H<mUtt,  2  K.  &         (•)  CotuoHdaied  /•  Co.  ▼.  BiUy,  1 
J.  531.  6  iff.  376/3. 

(«)  Ante,  p.  75  (a).  0)  Explained  below,  Ch.  LIX. 

(f)  Spenur  v.  Clarke,  L.  R.  9  C  D.  (i)  Fish.  Mort  586. 

137 ;  CrouUy  ▼.  City  of  Olatgoio  i[x,  Co.^  (A  LoHglom  v.  Hortam,  1  Hare  549 ; 

L.  R.4  C.D.421.  As  to  the  difference  FeUhma  r,  Clark,  1  D.  G.  S.  307;  Re 

between  the  meaning  of  ^'assignment"  Lueae,  3  D.  G.  J.  113. 

in  a  Statute  by  which  priority  is  con-  (m)  L,  y.  fl. 

ferred,  and  its  meaning  is  one  by  which  m  F.  ▼.  C, 

priori^  is  taken  away,  compare  these  (0)  Re  L. 
oases  with  Mackaa  r.  Jmvons.  L.  R.  8 

50 


894  PRIORITY  BY  THE  LEGAL  ESTATE  AND  SIMILAR  MEANS. 


Rightaa 

nature  of  the 
transfer  of 
Legal  estate. 


hold  an  interest  in  a  tenement  for  a  party's  benefit  is  a 
sufficient  disposition  (if  made  by  deed  (a)),  for  value  (ft), 
and  enrolled  (a) ;  or  for  the  considerations  specified  above 
(c) ;  or  if  it  be  a  Lease  (i) ;  and  so  is  an  executor's  assent  to 
a  Legacy  (e) :  and  the  legal  estate  can  be  testamentarily 
transferred  by  words  purporting  to  confer  such  powers  as 
only  one  holding  that  estate  could  exercise  (f). 

And  it  has  been  held  (i)  that  priority  can  be  thus  gained 
only  if  he  who  transferred  the  legal  estate  either  was  entitled 
(g)  to  do  so,  (as,  when  he  held  it  as  mortgagee  (A));  or 
believed  himself  so  entitled  («);  or  had,  before  the  rival 
disposition  was  made,  agreed  to  transfer  it  (j)  (ii);  or 
received  value  for  the  transfer  {k);  and  therefore  not  if  he 
held  it  as  trustee  (/)  (in),  and  had  so  declared  himself  (»), 
or  had  a(5live  duties  to  perform  (w) ;  nor  if  he,  being  the 
common  disponor  (»),  had  contracfled  to  transfer  it  to  the 
rival  competitor  (o) ;  unless  (in  either  case)  he  transferred  il 
with  the  beneficial  estate  (/). 

(i)  All  that  is  clear  on  this  point  is  that  the  rnle  does  not  apply  if  the 
Transferee  of  the  legal  estate  had  notif  that  the  Transferor  waa  not  entitled  to 
transfer  it  (y). 

(ii)  If  in  this  case  the  protected  interest  was  as  great  as  the  legal  estate  it 
would  have  priority  on  the  farther  ground  of  precedence  in  time  (r). 

(lu)  Ilence  one  whose  trustee  is  about  to  transfer  the  legal  estate-  oontraiy  to 
the  trust  is  entitled  to  restrain  him  (s). 

(a)  27  Hen.  VIII  (E.),  c.  16,  modi- 
fied by  5  Kl.,  c.  26,  and  by  6  Ann.,  c. 
20;  lOCha.  I,  st.  2  (I.),  c.  i. 

(h)  Sugden  on  Powers  (8th  Ed.),  6. 

(c)  AnU,  p.  327  (/-w). 

(d)  Woodfall,  L.  &  T.,  (lOth  Ed.), 
86,  /  7. 

(e)  Williams  on  Executors  (6th  Ed.), 
1878  (<-»)•  [454. 

If)  CwMa  ContracU,  L.  R.  4  C.  D. 

(y)  Sanderty.Deligne,  Free.  Ch.  123. 

(A)  As  in  Marah  y.  Lu,  i  W.  T.  L. 
C.  611. 

(i)  According  to  Wilmot  v.  Pii#, 
(2nd  point,  not  in  marginal  note),  5 
Hare  21 ;  supported  in  Bataa  v.  John- 
mm,  Johns.  316,  /  6;  and  Mumford  y. 
StohwMser,  L.  R.  18  £q.  563, 1  16. 

0)  Cooka  y.  Wilton,  29  Bea.  100. 

(ik)  Dodda y.  Hitta,  2  H.  &  M.421 ; ad. 


M.  y.  S.,  p.  563,  /  16-17;  ContiBtaDt 
with  the  other  cases. 

(/)  Sd.  in  M.  y.  S.,  p.  562-3,  to  be 
probably  law,  and  seemingly  held  with 
respect  to  the  possession  of  deeda  in 
Cory  V.  £yre,  \  D.  G.  J.  S.  17a 

(ffi)  2  Dart  on  Vendors,  (4th  Ed.), 
759. 

(n)  Sd.  Sharplaa  y.  Adama,  38  Bea. 
214;  sd.  MaxweU  y.  Burton,  L.  R.  17 
Eq.  20. 

(o)  This  limitation  was  thought  ne* 
cessary  in  M.  y.  B. ;  but  the  doctrine, 
eyen  when  thus  limited,  seems  contnry 
to  Oxwiek  y.  Pb$mer,  Bao.  Ab.  **  Mort- 
gage'* E.  3. 

ip)  Dodda  y.  HUta. 

(q)  See  Ch.  XLIX. 

>)  AnU,  p.  345-357.  [902. 

(a)  Dancar.  GoUmgkam,  L.  R.  8  Ch. 


i; 
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And,  when  the  rival  right  is  a  right  to  set  aside  a  dispo- 
sition»  priority  can  be  only  gained  if  the  disponor  has 
transferred  (besides  the  legal  estate)  the  possession  to  the 
disponee  (a),  (not  necessarily  for  the  purpose  of  the  dispo- 
sition {b)  (i)).  And  when  he  who  made  the  favoured  dispo- 
sition would  not,  even  in  the  absence  of  the  rival  disposition, 
have  been  entitled  to  the  property,  but  merely  professed  to 
derive  under  him  who  made  the  rival  disposition,  priority 
can  only  {c)  be  gained  if  he  delivered  possession  to  the 
favoured  disponee  (rf),  and  also  purported  to  transfer  the 
legal  estate  to  him  (e)  unless  he  already  had  it  (f). 

And  priority,  whether  by  the  legal  estate  (g)  or  (in  case  Value. 
of  a  chose  in  adlion)  by  equivalent  circumstances  (A)),  can 
only  be  gained  if  the  favoured  disposition  was  made  for 
value  (i).     And  priority  by  the  legal  estate  can  only  be   Union  of  Legal 
gained  if  the  prote<5led  interest  belongs  beneficially  to  the   pj!^^^ 
same  person  who  or  whose  trustee  holds  that  legal  estate   Interest. 
(«)  or  has  the  best  right  to  call  for  it.     And  priority  by  the   appropriate  to 
circumstances  appropriate  to  a  chose  in  acflion  can  only  be   *  ^?®**  ^ 
gained  when  the  disponor  really  has  a  beneficial  interest  (/).   Exceptions. 

But  priority  by  means  of  the  Legal  estate  cannot  be  gained   i^^^S^T 
over  a  dispo|ition  of  a  tenement  in  Ireland  if  the  dispo-   (Imi^ahd). 
sition  was  made  since  7th  August  1874  (^)>  or  was  registered 

(i)  Forbearance  of  an  antecedent  debt  is  sufficient  value  (I),  and  so  is 
marriage  (m),  and  sometimes  re-settlement  (n), 

(a)  Ogihm  v.  Jeafrton,  (tenement),  (g)  Lewin  on   Trusts,  (5th  Ed.), 

S  Giff.  378 ;  Ctmdy  ▼.  Lindsay,  (chattel),  615  (6). 

L.  R.  3  Ap.  457;  consistent  also  with  (k)  Jmtiu  v.  YTyniM.  12  Ir.  Ch.  289. 

Babeoek  y.  Lmomm,  L.  R.  4  Q.  B.  D.  394,  (a)  BaneU  v.  Wulon,  12  Yez.  130; 

and  Moyn  ▼.  Ntwmgton^  ib.  32.  sd.  Momli  v,  Ptuhe,  2  Atk.  62. 

(6)  A  fortiori  from  cases  cited  above  (j)  Murray  v.  Ptnktit,  12  C.  &  F. 

p.  39 1  0')-  764,  explained  Clack  r.  HoUand,  1 9  Bea. 

(c)  As  in  OgihU  ▼.  Jtaftrmm,  2  Giff.  275  /.  5-8. 

380.  (ib)  37-8  Vic,  c  79,  s.  7,  the  repeal 

(rf)  As  in  O.  V.  A, ;  /.  v.  P. ;  r.  V.  of  which,  in  the  38-9  Vic.,  c.  87,  s.  129, 

Y, ;  all  cited  above  p.  39 1  (j).  In  Lkyd  is  oonfin^  to  England  by  that  Act,  s.  2. 

▼.  Athoood,  3  D.  G.  J.  656,  the  fraud  (Jt)  AnU,  p.  391  (/)• 

related  to  the  deeds  and  the  favoured  (m)  RancHfftjr,  Parkyna,  6  Dow.  149: 

Claimant  had  possession  of  them.  Dames  v.  Thomas,  2  Y.  &  C.  234. 

(«)  As  in  G.  ▼.  A.  and  /.  ▼.  P.  (n)  HouUiieh  v.  WaUaet.  5  C.  &  F. 

(/)  As  in  r.  V.  Y.  629. 
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Id  rMp6Ct  of 

Snbject 

matter. 


In  respect  of 
the  Means  by 
which  priority 
is  gained. 
By  the  Legal 
estate. 

Chain  of  title 
to  it. 


before  the  registration  of  the  disposition  for  which  priority 
is  sought  (a). 

Nor  can  priority  be  thus  gained  over  a  registered  dispo- 
sition of  a  British  Ship  (the  law  respe<5ling  which  and 
respe(5ling  stock  is  discussed  further  on  {b)) ;  nor  over  a 
deposit  of  a  Bill  of  Lading  (c) ;  nor  for  those  advantages 
upon  the  land  of  another  which  (as  already  {d)  stated)  can- 
not be  clothed  with  the  legal  estate;  nor  for  a  dispositii»i 
of  a  chose  in  a(5lion  (though  made  under  the  Judicature  (e) 
A<5ls  or  Policy  of  Insurance  A6is  ffj),  unless  to  a  limited 
extent  (g);  nor  for  an  overdue  Bill  of  Exchange  &c.  (A). 

Nor  can  priority  be  gained  by  that  means  if  the  trans- 
feror's title  is  necessarily  deduced  through  a  disposition 
destitute  of  the  legal  formalities  (i);  or  through  a  trans- 
mission of  the  mere  beneficial  interest  (as  a  judgment- 
charge  (/)) ;  nor  if  the  legal  estate  had  been  parted  with 
before  the  professed  transfer  of  it  was  made  (j).  These 
exceptions,  which  depend  on  the  historical  reason  that  the 
absence  of  a  link  in  the  chain  of  title  to  the  legal  estate 
prevents  it  passing,  and  which,  therefore,  cannot  apply  to 
the  other  means  by  which  priority  is,  even  under  the  present 
rule,  attainable,  would  render  the  legal  distate  almost 
useless,  if  it  were  not  that  a  new  legal  title  can  be 
commenced    (A),    which,    though    wrongful    (/)  at    first, 


(i)  Hence  a  debtor  is  not  bonnd  to  pay  the  debt  of  a  Claimant  whose  title  is 
necessarily  thns  dednced  (m). 


(a)  6  Ann.,  c.  2  (Jr.),  s.  4;  Ififf  v. 
Bill,  »  H.  L.  828;  Authorities  in  Mad- 
den  on  Registration,  (Magee,  Dublin), 
233,  231. 

lb)  Ch.  LV. 

(c)  4  Geo.  IV,  c.  82,  s.  2;  6  Geo  lY, 
0.  94,  a.  5. 

(d)  AnUf  p.  2-3. 

(«)  36-7  Vic,  c.  66.  (E.),  s.  25  (6), 
(passage  in  parenthesis) ;  40-1  Vic,  c. 
67,  (Jr.),  s.  28  (6). 

(/;  30-1  Vic,  c  144,  (Life  Policies), 
a.  1,  2;  27-8  Vic,  c  43,  s.  ii;  31-2 
Vic,  a  86,  (Marine  Policies),  s.  1,  (Pro- 
viso).   See  also  as  to  Policies,  Croulqf 


Y.Cilyo/Gltugow  ^  Co.,  L.R.  4  CD. 
21. 

ijf)  Authorities  cited  oiift,  p.  1 54  (e-e). 

(h)  HodgftM  T.  Mwrray,  2  Sim.  515; 
AnU,  p.  348  (0- 

(0  Under  the  1-2  Vic,  c  1 10,  s.  13. 

(j)  Bract  y.  D.  MarUnrmigk,  2  P. 
W.  495;  Thorpt  v.  BoUiwortk,  (2nd 
point),  L.  R.  7  Kq.  139;  Haritdt  ▼• 
Priestly,  2  Sim.  75. 

(k)  AnU,  p.  23.  See  remarks  ill 
PortMmmih  y.  E£bigham,  1  Vez  435. 

(I)  Defined  omit,  p.  351,  n.  (n). 

(m)  Croukjf  y.  Cily  of  Oktgom  L,  A. 
Co.yL.  R.4  CD. 421. 
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becomes  rightful  as  adverse  claims  are  barred  through 
time  (a),  and  that  one  who  has  been  long  in  possession  is 
presumed  to  have  acquired  the  legal  estate  by  some  dispo- 
sition since  lost  (6).  Nor  can  priority  be  so  gained  as 
regards  any  portion  of  the  ownership  which  is  covered  by 
a  legal  interest  in  the  rival  claimant,  though  that  interest 
be  but  a  lien,  (as,  by  Crown  debt  (c)  or  judgment  {c))\  nor 
can  priority  thus  gained  continue  after  the  termination  of 
the  legal  estate  by  means  of  which  it  was  gained  {d). 

Nor  probably,  can  priority  be  thus  gained  if  such  legal  Mode  of  get- 
estate  was  acquired  unlawfully  (^),  or  fraudulently  (^) ;  or  **^8**"^' 
was  acquired  subje(5l  to  a  trust,  (though  it  be  but  a  trust 
to  sell  and  to  satisfy  the  protecfled  incumbrances  out  of  the 
proceeds  and  to  pay  the  surplus  to  the  disponor  (/)) ;  or 
was  disposed  of  under  a  power  by  the  terms  of  which  the 
proceeds  were  to  be  so  applied  (as  under  the  usual  power 
in  a  mortgage  {g))\  nor  can  priority  be  gained  by  mere 
endeavours  to  obtain  the  legal  estate  (A) ;  nor  by  means  of 
the  best  right  to  call  for  the  legal  estate  when  the  rival 
competitor  has  the  legal  estate  itself  (/). 

Nor  can  priority  be  gained  by  the  circiunstances  appro-   Bj  the  Cir- 
priate  to  the  transfer  of  a  chose  in  acflion  (/),  if  the  rival   appropriate  to  a 
disposition  was  previously,  or  simultaneously  (^),  or  (at   ^*^ inaction. 
least  when  a  stop  order  was  the  appropriate  circumstance) 
subsequently  on  the  same  day  (/),  attended  by  such  circum- 
stance; nor,  (some  have  thought)  if  compliance  with  the 


(«)   AwU,  p.  23.    See  remarks  in  (f)  Pttitt  t.  EotujhUm,  2  M.  D.  &  D. 

PerlmoHfA  ^.  B^ingham,  1  Yez.  435.  G.  47. 

(h)  See  l*9at'9  TrutU,  L.  R.7 Eq.  302;  {g)  Rocper  v.  Harrimm,  2  E.  &  J. 

Authorities  in  Sng.  V.  P.  399  (/  m  n),  107-8. 

418  (i-ik),  and  (as  to  Attendant  terms)  {h)  Horlodt  ▼.  Priettky,  2  Sim.  75. 

621  (r-s),  (1 1th  £d.)  App.  No.  26.   But  (a)  Stamhopt  ▼.  Verm^,  2  Eden.  81. 

the  presumption  was  not  made  in  Pk'  (j)  As  to  the  effect  of  a  simultaneoas 

faff  T.  Pmckham.  L.  R.  4  Ch.  190.  transfer  of  the  legal  estate  to  hoth  the 

(c^  Baikm*s  Com,  10  Co.  55b.  riral  competitors,  see  onto,  p.  340  {,a-c), 

(d)  See  Fish.  Mort  651  pl.l200.  {k)  CaKiAcr  y.  Forftet.  L.  R.  7 Ch.  109 

(•)  See  CarUr  y.  Cariw,  3  K.  &  J.  (0  Tiamm  y.  Bamtboitom,  2  Ke.  35. 

636,  637. 


i 
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circumstances  would  be  very  di£5cult  (a);  nor  against 
interests  paramount  to  the  title  of  the  common  disponor 
(b);  nor  if  the  subjecfl  matter  be  a  Tenement  (c),  though 
the  disponor  have  merely  a  chattel  interest  therein  (i),  and 
though  he  had  previously  parted  with  («)  or  never  had  (J) 
the  legal  estate  therein,  and  though  the  property  be  liable 
to  be  sold  under  a  Power  (g)  (unless  the  power  be  impera- 
tive  (h)  in  which  case  the  money  to  arise  from  its  exercise 
is  what  is  really  dealt  with  (*));  nor,  perhaps,  if  the  subjeA 
be  an  Annuity  secured  on  a  tenement  (j) ;  nor  if  it  be  a 
Debt  secured  on  one  {k),  (unless,  perhaps,  by  a  Charge 
{k)) ;  nor  if  the  disponor  be  competent  to  transfer  the  legal 
estate,  nor,  therefore,  (in  the  cases  (/)  which  have  arisei^, 
to  a  Bill  of  Exchange.  Nor  is  it  clear  that  the  priority  of 
a  disposition  of  a  Fund  in  Court  can  be  preserved  by  the 
appropriate  circumstances  against  a  subsequent  disposition 
also  attended  by  them  and  made  after  the  fund  has  been 
transferred  to  a  diflferent  credit  from  that  to  which  it  stood 
when  the  earlier  disposition  was  made  (m),  unless  that 
credit  be  for  the  interested  parties  according  to  their 
subsisting  priorities  (w).  Nor  can  priority  be  thus  gained 
if  he  who  claims  it  has  afterwards  paid  the  fund  into  Court 
without  doing  anything  to  preserve  his  lien  {p). 


(a)   Fisb.   Mor.    citing   FeMtam   ▼.  hiU,  14  Sim.  76. 

Clarke,  1  D.  G.  S.  307,  (which  seems  (d)  W.  v.  U. 

rather  to  have  been  decided  on  the  (<t)J.y,J,\  W,r,  P. 

ground  that  these  circnmstanocs  are  (/)  L»r,H,\  W,  y.  R, 

inapplicable  to  corporeal  chattels,)  and  {$)  R.  v.  H, 

Langton  y.  Horton,  1  Hare  549,  (which  (A)  Fatin-  y.  CoeUnll,  9  Bli  N.  S. 

merely  decides  that  consent  to  a  Bank-  376,  modified  in  Lee  y.  Hawiett, 

mpt*8  order  and  disposition  of  a  fund  (a)  Ante,  p.  75-6;  Lewin,   Tr.  199, 

may    be  withdrawn    without   giving  676,  685. 

notice  to  the  holder  when  the  giving  of  (j)  See  onl*,  p.  393  n.  (i). 

that  notice  would  be  difficult).  {k)  Sd.  Jonee  y.  Gibbam,  9  Vex.  410- 

(6)  Hoeper  y.  Smart,  L.  B.  1  C.  D.  90.  11. 

(c)  Bugdem  v.  Bignold,  2  Y.  G.  Ch.  (0  Decided  as  to  Order  and  Dispo- 

392  /  7 ;  Jones  v.  Jones,  8  Sim.  633;  Lee  sition  m  re  Price,  3  M.  D.  D.  G.  586. 

y.  Howktt,  2  K.  &  J.  531;  Rooper  y.  (m)  See  Zitfer  y.  TuU,  L.R.  4  Eq.  462. 

Harrison,  2  K.  &  J.  100,  103;   Wilmoi  (»)  L,  y.  T. 

y.  Pike,  5  Hare  14;  WiUskire  y.  Rab-  (o)  Swayne  y.  Swagne,  11  Bea.  463. 
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Nor  can  priority  be  gained  by  means  of  the  legal  estate  In  re«peet  of 
if  the  interest  for  which  prote(5lion  is  sought  came  to  the  intexMt 
party  in  a  diflferent  capacity  from  that  in  which  he  held 
that  estate  {a).  Nor,  (since  the  law  transfers  those  interests 
only  which  the  party  may  lawfully  dispose  of  (b)  (i)),  can 
any  interest  acquired  by  Transmission  (ii)  be  prote(5led  under 
this  rule,  whether  it  was  acquired  by  Survivorship  (c); 
Dower  (d);  Bankruptcy  (e)  (iii);  Liquidation  (/);  Judg- 
ment-lien recovered  adversely  {g)  or  perhaps  with  consent 
(A),  (unless  one  who  already  had  a  specific  incumbrance 
on    the  property  recovered  such  judgment  with  (»)   or 

(l)  The  maxim  Ib  ^'aehu  kgia  ntmkUfteU  mjvriam/* 

(u)  Hence  a  judgment  against  or  transmission  from  a  tenant-in-tail  is  inef- 
fecioal  against  one  denying  under  him  hy  a  deed  though  unenrolled  (J).  But 
an  interest  acquired  by  disposition  may  be  protected  by  a  legal  estate  obtained 
by  transmission  (k), 

(ni)  But  Bankruptcy-Creditors  are  entitled  under  another  rule  (0  to  priority 
oyer  certam  chattels  in  the  reputed  ownership  of  the  bankrupt  (including  those 
which  he  onoe  was  owner  of  but  has  since  disposed  of),  unless  the  true  owner 
has  withdrawn  bis  consent  to  the  Bankrupt's  reputed  ownership,  which  he  can, 
(in  the  case  of  a  cAom  in  action,)  do  by  giving  (Ot  or  attempting  (m)  to  give, 
notice  to  the  holder;  and,  as  such  notice  is  one  (n)  of  the  circumstances  equi- 
valent to  the  transfer  of  the  legal  estate,  some  discrimination  is  necessary  lest 
the  student  should  confound  cases  on  reputed  ownership  with  those  on  the  rule 
now  under  discussion,  for,  in  the  earlier  Bankruptcy  acts  (o),  the  dootzine  of 
reputed  ownership  applied  to  cAostt  in  action  generally  (p). 

(a)  Bwrmit  ▼.  Weston,  12  Yez.  ISO.  Ur  (Chattels),  4  M.  &  Cr.  408. 

(6)  See  Wui  ▼.  Baktr,  L.  R.  1  Ex.  (A)  For  no  distinction  is  expressed  in 

D.  44.  the  cases. 

JDg.  V.  P.  205  («-l).  (0  Brae9  v.  Marlboro,,  (4th  point),  2 

ug.  V.  P.  205  (m-g).  P.  W.  494;  Sk^herd  v.  TUky,  2  Atk. 

W.  T.  L.  C.  329b;  Yate  Lee  on  352;  Balur  v.  Harris,  16  Vez.  397. 

ptcy,7lih),73]Tayhrr.WheeUr,  {j)  AnU,  p.  351  (j),    St.  Oiorg^s 

3  Vem.  564.  EMtat§,  3  L.  R.  Ir.  277. 

(f)  Yate  Lee  467  (m),  473  (m).  (*)  AnU,  p.  390,  (^,  A). 

(0)  Brae§  v.  Marlboro.,  (2nd  point),  (0  See  below,  Ch.  LYIIL 

3  P.  W.  491;  sd.  Burgh  v.  Francis,  1  (m)  Same,  citing  Okwer  y.  Moors,  21 

£q.  Ah.  320;  sd.  Jackson  y.  La^coek,  L.  T.  815b  &a 

a  Yez.  661 ;  Brssrion  y.  Jonss,  (Land),  (n)  Below  Ch.  L. 

1  Eq.  Ab.  325-6;  Langion  y.  Horton,  (0)  Enumerated,  Amis,  p.  392  (5-jj. 

(Chattels,)   1  Hare  549;  Kindsrhy  y.  (p)  Yate  Lee,  Ba.  151. 
Janis,  22  Bea.  30^ ;  NtmUmd  y.  Payn- 
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In  respect  of 
the  Postponed 
Interest 


In  respect  of 

Subsequent 

Events. 


perhaps  without  (a)  the  debtor's  authority,  or  purchased  it 
with  {b)  or  perhaps  without  (c)  his  consent  (i);  Judgment- 
charge  (^;  Irish  Judgment-Mortgage  (0;  Crown  debt(/); 
Marriage  (g);  or  otherwise.  Nor  can  an  interest  acquired 
in  a  transacflion  involving  bad  faith  as  regards  either  it  (i) 
or  any  other  interest  {h)  be  protedled. 

Nor  can  priority  be  gained  against  a  Crown-debt  owing 
by  one  who  is  entitled  as  owner,  (not  merely  as  mortgagee) 
to  the  beneficial  interest  {i). 

Nor  (it  seems)  can  priority  by  means  of  the  circumstances 
appropriate  to  a  chose  in  a(5lion  be  gained  against  Creditors 
claiming  under  a  Bankruptcy  which  occurred  before 
the  beneficial  interest  (whose  priority  is  claimed)  was 
acquired  (j). 

Nor  can  priority  by  means  of  the  legal  estate  be  gained 
if,  before  that  estate  is  acquired,  a  Decree  settling 
priorities  has  been  made  in  an  adlion  (^);  nor  if,  before 
the  interest  whose  protedlion  is  sought  was  acquired,  an 


(i)  The  distinction  between  a  judgment  confessed  or  purchased  with 
and  a  judgment  recovered  or  purchased  without  consent  is  that  the  fbcmer  (ift 
least  when  obtained  for  a  fresh  advance)  is  a  security  given  hy  act  of  the  psrtj, 
while  the  latter  arises  from  the  act  of  law. 

A  case  sometimes  (0  referred  to  on  this  subject  does  not  seem  to  me  to 
establish  more  than  that  equitable  relief  will  not  be  given  against  a  punshiav 
without  notice,  though  the  party  seeking  it  has  a  legal  title  to  other  nlief. 


(a)  For  no  distinction  is  made  in  the 
language  of  the  Court  in  Shqthtrd  v. 
TUley  or  Jaekton  v.  Laycoek^  2  Yez.  661, 
and  I  believe  the  opinion  of  the  profes- 
sion coincides  with  this. 

(6)  Sd.,  in  Brttrtton  v.  Jonu,  1  Eq. 
Ab.  326,  that  it  must  be  with  his  con- 
sent. 

(e)  This  is,  I  believe,  the  common 
opinion. 

(<0  Whiiworth  V.  Gat^dfi,  (Tene- 
ment),  1  Ph.  728;  Abbot  v.  Straitm, 
(Tenement),  3  J.  &  L.  603;  Pickering 
T.  IlfraeomU  Ry,  Co.,  (Cho$e  in  action), 
L.  R.  3  C.  P.  235;  Robinson  v.  NosbUt, 
(same),  ib.  264;  overruling  W^iUt  v. 
PorUr  there  cited. 

(e)  Eyn  y.  Me.  DmoM,  9  H.  L  619; 


Si,  George^M  EeUU,  3  L.  R.  Ir.  S77. 

(f)  FiiMyeraU  v.  Pameonbmy,  Ite 
212;  Authorities  in  OiUtr,  Qroom^  6 
Bli.  N.  S.  292,  overruling  thote  b 
BroM^&ton  v.  Ati-Qm.,  1  Pri.  22011. 

(y)  See  Lmiyam  v.  Parat,  28  L.  T.  0. 
iSr.  12. 

(ik)  YTtflMi^Uyv.frtliMfUy,  1  T.R. 
774;  How  v.  Wdim.  2  Yea.  518;  Mid, 
as  to  a  Purchaser  of  Chattels,  CmAf  ^ 
lAndeay,  L.  R.  3  Ap.  493. 

(i)  King  v.  Smiik.  3  Sug.  V.  P.  (lOdi 
Ed.),  App.  36,  qualified  by  Km§  % 
Lambe,  13  Pri.  649. 

(j)  Ante,  p.  392  (&:;> 

(ib)  BriM  v.  Hnngerfbrd,  3  YeBU 
524;  Sd.  Exp.  JTiwfl,  il  Vei.  619. 

(/)  SmiikmnY,  Tktm^^mm,  1  Atk.  SMl 
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adlion  in  which  such  a  decree  might  be  (and  afterwards 
was)  made  was  pending  (a)  (i),  and  registered  as  lis  pendens 
(b) ;  nor  over  an  execution  levied  against  goods  before  the 
purchase  {cy 

Nor  can   priority  be  gained  by  a  transfer  of  the  legal  In  respect  of 

Notice  whAn 

estate  if  the  transferee  had  then  (ii)  notice  that  the  acquiring  the 
transferor  was  not  entitled  to  part  with  it,  as,  when  he  L«g*l  Estate. 
knew  him  to  be  the  person  from  whom  the  rival  claimant 
derived  by  contracfl  (d)  or  disposition  (e)  (in),  or  to  be 
trustee  in  that  person's  bankruptcy  (e),  or  to  be  trustee  (/) 
(iv)  for  the  rival  claimant  {g)  (especially  if  adlive  duties 
were  annexed  to  the  trust  (A)):  but  this  exception  does 
not  extend  to  cases  in  which  the  transferee  could  alone 
complete  so  much  of  the  transfer  as  was  incomplete  at 
the  time  of  the  notice  (i)   (v)   or  in   which   the   matter 

(i)  Pendency  before  acquisition  of  the  legal  estate  is  not  sufficient  {k,) 

(ii)  That  is,  at  the  time  of  obtaining  the  legal  estate.  Notice  of  the  existehce 
of  the  riral  claim,  when  unaccompanied  by  the  circumstances  stated  in  the 
text,  is  only  effectual  if  it  affected  the  purchaser  when  he  paid  the  purcbase- 
money  &c^  or  when  the  formal  dispoisitiou  to  him  vras  made  (ib),  by  which  (of 
course)  the  legal  estate  would  not  pass  unless  the  disponor  had  it  (t). 

(Ill)  In  one  of  the  cases  (m)  an  example  is  put,  to  the  effect  that  one  to  whom 
the  common  disponor  afterwards  transfers  the  legal  estato  cannot  thereby  ac- 
quire priority  though  he  had  then  no  notice,  but  this  has  since  (n)  been 
doubted  unless  the  common  disponor  had  previonsly  contracted  to  transfer  that 
estate  to  the  rival  claimant  (•).  Another  case  (p)  sometimes  referred  to  on  this 
question  does  not  affect  it  because  in  it  the  husband  alone  signed  the  covenant 
stnd  so  the  wife's  interest  was  not  bound  and  consequently  the  party  who  had 
the  legal  estate  had  also  the  earlier  beneHcial  one. 

{it)  a  satisfied  (9)  incumbrancer  is,  perhaps,  in  this  sense,  a  trustee  for  those 
beneficiaries  of  whose  interests  he  had  notice  (r). 

(y)  A  parallel  case  (<)  on  the  law  of  Copyholds  was,  however,  decided  on  the 
ground  that  the  legal  estate  had,  in  a  manner,  passed. 

(a)  Morret  v.  Paste,  2  Atk.  53.  which  compare  with  London  4^.  Co.,  L. 

(6)  Ante,  p.  343-4.  R.  9  Eq.  653. 

(r)  19-20  Vic,  c.  97,  s.  I.  Where  the  (j)  UeichierY.  ButUr,  (extreme  case), 

Uoy  precedes,  see  Autg,  p.  389  (/).  1  Eden.  522. 

{d)  Mumford^.  Stohwasspr,  L.  K.   18  (k)  Below  Ch.  XLIX. 

Eq.  564.  K 0  Ant;  p.  396,  (i,  i.j). 

(«)  Alleu  v.  Knight,  5  Haio  272.  (m)  SharpieM  v.  Adams,  32  £ea.  216, 

(f)  As  to  who  is  deemed  a  trustee  /5-13. 

see  Bales  v.  Johnson,  John.  315.  (n)  In  Masweti  v.  Btirton,  L.  R.   17 

{g)  Sanders  v.  Dehew,  2  Yem.  271;  Eq.  19. 

sd.  Mumfordv.  StohtcasssTf  L.  R.  18  Eq.  (0)  Sd.  Mumford  v.  Slohwass§r,  L.  R. 

562-3,  in  which  authorities  are  referred  18  Eq.  562-4. 

to.  (p)  Sharpe  v.  Foy,  L.  R.  4  C.  D.  35. 


(h)  See  Prosser  v.  Rice,  28  Bea.  74  /.        (9)  Defined  below,  p.  403  Cii;. 
(t)  Dodds  V.  HiUs,  2  H.  &  M.  424,        («)  Uorhck  v.  Priatfy,  2  Sim.  73. 


24-6.  (r)  Sd.  Bates  y.  Johnson,  Johns.  316. 
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notified  is  merely  that  the  transferor  is  trustee  for  whom* 
soever  may  be  entitled  (a),  or  even  for  a  specific  person 
(though  that  happens  to  be  the  very  person  under  whom 
both  competitors  claim  (b)  (i)). 

Nor  can  priority  be  gained  by  one  who,  when  he  com- 
pleted {c)  the  acquisition  of  the  interest  for  which  he 
claims  priority,  had  notice  (ii)  of  the  rival  interest; 
nor  by  one  who  then  had  notice  of  another  interest 
the  Qwner  of  which  could  be  compelled  to  redeem  the 
rival  claim  {d). 

Nor  (it  has  been  held)  can  general  creditors  gain  priority 
in  respe(5l  of  a  disposition  for  their  benefit,  for  in  such  case 
knowledge  in  the  disponor  is  held  equivalent  to  knowledge 
in  the  disponee  {e). 

And  a  Solicitor's  lien  on  a  fund  in  court  is  not  considered 
to  be  derived  through  his  client  (f),  and  therefore  cannot 
be  displaced  by  a  disposition  from  the  client,  though 
accompanied  by  circumstances  equivalent  to  the  legal 
estate  {g). 

(x)  This  seems  to  he  the  rule  established  by  the  case9  respecting  attendnt 
terms  (6).    But  see  above  {h). 

(ii)  When  a  man  lends  money  on  the  security  of  the  purchase-money  which 
is  to  be  paid  under  a  Contract  of  sale,  he  lends  on  the  security  of  so  much  as 
shall  be  payable  to  his  mortgagor,  that  is  so  much  as  shall  remain  after  satis- 
fying any  incumbrances  on  the  property;  and  therefore  his  claim  is  neoessarily 
subject  to  all  incumbrances,  whether  he  has  or  has  not  notice  of  them  (i). 


(a)  Gobborn  ▼.  Aleoch,  2  Sim.  552; 
a  fortiori  irom  Wilker  v.  tfodtn^ton,  2 
Vern.  599,  600,  approved  1  T.  R.  768. 
Upon  this  distinction  I  think  we  may 
explain  the  numerous  cases  in  1  Vern. 
187,  2  Vern.  159  (/ 1)  81,  30,  159  {1 1), 
279,  and  6  Yez.  184. 
.  (6)  Elaborately  laid  down  in  WU- 
UmgUy  y.  Wilkmghby,  1  T.  R.  763.  But 
in  PUcker  y.  Rauntu,  L.  R.  7  Oh.  268 
(/  24-27),  and  Mumford  y.  Stohwai$er, 
L  R.  18  Eq.  562-3,  an  opinion  is  ex- 
pressed that  the  contrary  decision 
would  have  been  better.  The  cases 
cited  below  in  Ch.  L,  as  riiowing  that 
under  these  or  other  circumstances  a 

Eurchaser  is   entitled  to  priority  as 
aying  the  best  right  to  call  for  the 


legal  estate,  establish  also  that  he  is 
not,  under  such  circumstanoes,  pre- 
cluded, on  the  ground  of  notice,  from 
that  priority.  These  cases  therefeie 
may  be  referred  to  under  this  head 
also. 

(r)  As  to  when  he  is  deemed  to  hate 
completed  this  see  below,  Ch.  XUX 

(<f)  Pomfirwi  y.  Windsor,  2  Yez.  486. 

(«)  So  held,  interpreting  the  Mercan- 
tile Law  Amendment  Act,  in  Hobmm  y. 
TheUutom,  L.  R.  2  Q.  B.  649. 

(f)  Hmfmes  y.  Cooper,  33  Bea.  431. 
See  iflnlf,  p.  336  (h). 

{a]  Ante,  p.  398  (6). 

(*)  AnU,  p.  894  (g-g), 

{i)  Uifitff  y.  /lylv,  2  Ph.  413. 
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And  a  disponee  of  all  the  debtor's  property  cannot  gain   Disposition  of 
priority  under  this  rule  because  "all"  would  not  include   property, 
any  which  had  been  already  disposed  of. 

And  there  are  instances  in  which  (a)  a  legal  estate  cannot   Remark^upwi 
now  be  acquired  though  it  formerly  could.     For  Attendant   Attendant 
Terms  (i)  which  had  been  satisfied  (ii)  before  31st  Decem-    Terms. 
ber  1845,  ceased  on  that  day  {a);  and  Attendant  Terms 
which  have  since  become,  or  shall  hereafter  be,  satisfied, 
cease  on  becoming  so  (a) ;  but  those  which  were,  on  that 
day,  attendant  by  express  declaration  continue  to  afford 
the  same  protection  to  purchasers  as  if  they  still  subsisted 
but  had  not  been  since  dealt  with  {a).    On  the  other  hand 
the  legal  estate  in  a  Right  can  now  (b)  be  transferred ;  but 
formerly  (c)  it  could  not  and  consequently  priority  could 
not  be  conferred  by  an  attempt  to  transfer  it  (d). 

On  the  other  hand :  the  court  has  refused  to  compel  a   Compelling 
trustee  to  bring,   at   the  instance  of  his  beneficiary,  an    Recover  trust 
adlion  for  the  recovery  of  land  against  one  who  had  pur-   P'^op«'*y- 
chased  it  without  notice  from  one  who  had  taken  possession 
of  it  wrongfully  and  adversely  to  the  trustee  and  benefi- 
ciary (e). 

(i)  That  is,  leases,  (or  limitations  for  years)  held  on  trust  for  such  persons  as 
would  have  been  entitled  to  the  property  if  no  such  lease  or  limitation  had  been 
made,  or  for  a  speciHo  person  (who  claims  the  freehold)  and  for  all  who  may 
derive  under  him.  Such  terms  have  often  been  carved  ont  by  way  of  mort- 
gage. When  a  mortgage  is  made  in  tkit  way  the  term  (subject  to  the  rights  of 
the  mortgagee)  is  held  upon  these  trusts,  and  it  was  usual,  before  the  recent 
statute  (a)  fbr  anyone  purchasing  the  property,  and  at  the  same  time  paying  off 
the  mortga^,  (by  which  payment  the  term  became  "  satisfied"),  to  cause  the 
term  to  be  assigned  to  a  trustee  for  himself,  instead  of  being  united  with  the 
fee  (and  so  put  art  end  to),  because,  by  these  means,  he  gained  priority  (under 
the  rule  discussed  in  this  chapter)  over  all  persons  to  whom  the  Vendor  or  his 
predecessors  in  title  might  have  made  dispositions  since  the  carving-out 
of  the  term  but  before  the  sale,  except  those  in  which  the  trustee  of  the  term 
concurred,  or  for  which  he  had  specially  declared  himself  trustee.  The  bene« 
fidal  interest  in  these  terms  descended  to  the  heir  like  the  freehold  itself,  and 
was,  in  all  respects,  governed  by  the  law  applicable  to  freehold,  not  by  that 
applicable  to  leasehold,  estates. 

(11)  That  is,  the  Mortgage-debt  paid,  so  that  the  term  is  held  on  trust  simply 
for  the  persons  interested  in  the  freehold. 


\ 


a)  8-9  Vic ,  0.  1 12.  (rf)  Authorities  Sug.  V.  P.  788  (0- 

b)  AnU,  p.  207  (g,  k),  {•)  Tunwr  v.Boc*.  22  Vin.Ab.  21,  pi. 
r)  AmU,  p.  397  {hj,                            5.  See  also  HarOg  y.0'Flah§rty,^e9X.SU 
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Conseqnenoe 
of  tbe  Rule. 
DispoBitioD  of 
tbe  chattels  of 
li  deceased 
person. 


Payment  of 
Debt. 


Extension  of 
the  rule. 


Under  the  rule  discussed  in  this  chapter  a  disponee 
for  value  of  the  chattels  (a)  or  chattel  interests  (a)  of  a 
deceased  person  is  entitled  (5)  to  priority  over  the  claims 
of  the  creditors  for  their  debt,  and  of  the  personal  repre* 
sentatives  for  their  lien  ((?),  whether  an  indisputable  title 
can,  (as  in  the  case  of  stock  (d)),  or  cannot,  (as  in  that  of 
leaseholds  (e),  be  conferred  by  a  transfer  of  the  legal  estate; 
and  even  thou^  marriage  be  the  only  consideration  (f)f 
provided  that  the  legal  estate  has  been  transferred  (/), 
and  that  he  is  free  from  notice  of  the  debts  (/).  And 
again,  a  debtor  is  not  obliged  to  pay  one  who  derives 
under  his  creditor  by  a  disposition  unaccompanied  by  the 
prescribed  formalities^  lest  a  rightful  claimant  entitled  to 
priority  under  the  rule  should  afterwards  appear  (g). 

And,  by  an  extension  of  the  rule,  a  Debtor,  whose 
Creditor  has  disposed  of  the  amount,  but  who  has  paid 
him  without  knowing  this,  is  exonerated  from  any  claim 
by  the  disponee  (A)» 


(a)  Defined  Amit,  p.  3,4.  (f)  As  in  S.  ▼.  T.  and  D.  y.  B, 
(6)  Spaekwum  ▼.  TmbnU,  (Ne^  2),  8         (9)  Crwky  ▼.  CUy  of  Gkagom  ft. 

Sim.  260;  UUUm  t.  Bnmimead,  2  D.  G.     Co.,  L.  R.  4  C.  D.  421. 

J.  566.  (A)  Authorities  cited  in  RMidg§  ▼. 

(e)  Explained  if  ali,  p.  37  (<).  Pooiey.  L.  R.  8  C  D.  867,  in  which 

(d)  D.  y.  B.  case  an  important  qoalification  of  tiiia 

(fi)  S.  y.  T.,  (No.  2>.  doctrine  is  established. 
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CHAPTER  XLVIII. 

PRIORITY   BY   REGISTRATION   OF   DEEDS. 


A  registered  transadlion  affecfling  an  interest  in  a  tene-    Rule, 
ment    in    Ireland   (a)  (x)  Yorkshire  (b)  or    Middlesex  (r) 
has  priority  over  an  inconsistent  interest  therein,  alike  as 
regards  the  legal  estate  (supposing  the  registered  trans- 
ad^ion  to  be  one  by  which  it  would  have  passed  (d) ),  and 
the  beneficial  (e) ;  and  this  even  though  the  common  prede-   Applicability 
cessor  derived  under  a  registrable  but  unregistered  dispo-   ResJ^ting  th» 
sition   (/);    and   though    the   disposition   first    registered  p«fenr«d 
affedled,  not  the  same  interest  as  its  rival,  but  an  interest   Title  to  it. 
upon  which  the  latter  is  grafted  (g)  under  the  do(5lrine 
already  (A)  explained;  and  though  the  disposition   first 
registered  comprised  the  property  under  a   General  De- 
scription only,  (as,  "all   after  acquired   property"   (»)); 
and  was  a  mere  Contradl  (;) ;  and  was  without  seal  (A),  (as, 

(i)  The  law  of  Ireland  on  this  inbject  wonld  be  rerolntiomzed  if  a  recent 
statute  (0  were  called  into  operation  (m);  bat  I  am  iAformed,  by  the  courtesy 
of  the  Registrar  of  Deeds  in  Dublin  under  date  of  11th  January  1881,  that 
this  has  not  yet  been  done. 

(a)  6  Ann^  c.  2,  (Ir.)*  (25th  Nov.  Authorities  (L%)  in  Madden  on  Regis- 

1708).  s.  4,  explained  6  Bli.  N.  S.  32),  tration,    (McGree,    Dublin,    Simpkin 

8.  5;  3  Geo.  IV,  c.  116,  s.  6;  34-5  Vic,  Marshall  &  Co ,  London),  18. 

c.  100,  8.  8,  9,  13.  ff)  Mill  ▼.  UUl,  (Jr.),  8  H.  L.  829; 

(6)  West  Riding  2-3  Ann.,  c.  4,  (29th  Siuart  y.  Perguaon,  (Jr.),  Hayes  452. 

Sep.  1704),  extended  by  6  Ann.,  c.  62,  (g)  Eyre  v.  Dolphm,  (Ir.),  2  Ba.  &  B. 

s.  34,  and,  as  to  Bargains  and  Sales,  5  290;  sd.  Milly,  Biil,  3  H.  L.  853. 

Ann.,  c.  18:  East  Riding  and  Hull,  6  (A)  Ante,  p.  195. 

Ann.,  c.  62,  (in  Ruffhead,  o.  35),  (29th  (i)  Cleary  ▼.  FUMgwald,  (2nd  point), 

Sep.  1708),  extended  by  s.  34:  North  5  L.  R.  Ir.  351;  Qubbina  v.  Onbbms,  1 

Riding,  8   Geo.  II,  c.  6,  (20th  Sept  Dr.   &  Wal.  I61n;   Rudgwr  v.  TutkiU, 

1836),  s.  1.  Madden  on  Registration,  205;  Maddes 

(e)  7  Ann.,  c  20,  (29th  Sept.  1709),  23;  questioned  Madden  206,  265. 

s.  1.  O)  Mc.SeUl  y.  CahUl.  2  Bit  228 f 

(d)  See  Le  Neve  v.  Le  Nwe^  2  W.  T.  Authorities  in  note  (9). 

L.  ().,  (4th  Ed.),  41, 1 16-17.  {k)  Neve  v.  Pemtett,  2  H.  &  M.  170. 

(«)  Neve  y.  PemmU,  (E.),  2  H  &  M.  (/)  13-14  Vic,  c.  72. 

170;  MiU  y.  BiB,  (Xr.),  3  H.  L.  828;  (m)  Under  the  proyisions  of  s.  a 
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^  memorandum  of  Deposit  (a));  and  a£fe<5ted  the  beneficial 
interest  only  {b) ;  and  though  the  preferred  claimant  had 
neither  possession  {c),  nor  the  legal  estate  {c)^  (especially  if 
he  had  contracted  for  a  transfer  of  the  legal  estate  (c)):  and 
though  he  who  made  the  disposition  first  registered  was 
not  the  person  who  made  the  postponed  disposition,  but 
one  deriving  the  estate  (i),  or  a  power  to  dispose  of  it  {i\ 
undef  him  by  (i)  an  unregistrable  transmission,  (whether 
by  Death  (i),  Marriage  (^),  or  Levy  of  Execution  (/)) ;  or,  (it 
seems),  by  a  registrable  transmission  {g)  (unless  the  ena<ft« 
ment  by  which  the  registration  of  it  is  diredled  expressly 
require  such  registration  to  prevent  its  postponement); 
or,  perhaps,  by  an  imregistrable  disposition  (ii),  as,  an 
oral  agreement  with  Deposit  (A),  a  Surrender  by  operation 
of  law  (*),  Part  Performance  (/),  &c. ;  but  not  by  a  regis- 

(i)  That  is,  a  roistered  dispotitioii  has  the  same  priority  as  if  all  the  mirq^ 
trable  and  most  of  the  registrable  transmissioiis,  and  probably  the  nnregistraUe 
dispositions,  through  whioh  title  to  it  is  traced,  had  been  registrable,  and  had, 
when  thej  oooorred,  been  registered.  Mr.  Madden  infers  (/)  that  it  has  also 
the  same  priority  as  if  all  registrable  dispositions  through  which  title  is  traced 
had  been  regist^ed  when  it  itself  actually  was  so;  but  he  admits  that  this  is 
contrary  to  Uie  earlier  decisions  (m),  one  (m)  of  which  howcTer  merely  decided 
that  it  has  not  the  same  priority  as  if  such  preceding  disposition  had  been 
registered  when  made.  Under  this  head  dispositions  made  under  ponren 
conferred  by  law  must  be  included. 

(ii)  This  is  contrary  to  principle,  for,  whether  the  Registration  Acts  were 
meant  to  punish  the  negligent  purchaser,  or  to  assist  the  subsequent  ignorant 
one,  their  purpose  requires  that  a  registered  disposition  should  take  priority 
over  a  deposit  &c.,  unless  a  memorandum  of  the  latter  has  been  put  into 
writing  and  registered,  and  a  memorial  of  an  oral  contract  can  be  as  readily 
framed  as  a  memorial  of  a  written  one. 

(a)  Moore  v.  Culverhouse,  27  Bea.  639,  (h)  So  held  in  Sumpter  y.  Cooptr,  S 

(overruliDg  Wright  v.  Stanfuld,  ib.  8);  R.  &  Ad.  223;  Stephens*  Estate,  I.  R.  lU 

re  Hamilton,  9  Ir.  Ch.  512.  Eq.  282;  Nison  v.  Darley,  L  R.  2  C.  L. 

(6)  Authorities  in  Madden,  18;  Mill  467;  contra  Mc.  Kinneffs  Estate,  I.  R.6 

V.  HiU,  3  H.  L.  828.  Kq.  445. 

(c)  Neve  v.  Pennell  (i)  Howell  v.  Kelly,  10  Ir.  L.  192; 

Id)  Chadufiek  y.  Turner,  (E.),  L.  R.  1  For  explanation  of  such  a  dbposifiion 

Ch.  310;  sd.  (in  effect)  Warburton  y.  see  Ante^yt.  180  (i.) 

Loveland,  (Ir.),  6  Bli.  N.  S.  31.  0)  ^«%  ▼•  Gamet,  L  R.  7  Eq.  18. 

(0  W,  y.  L.,  6  BIL  N.  S.  1.  (4r)  Madden  187. 

f/;  O'Coimor  y.5fi})Acii«,  13  Ir.  CI.  63.  (/)     Honeycomb    y.    Waldnm,    Strm. 

Of)  These  are  enumerated  at  the  end  1063. 
of  this  Chapter. 
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trable  disposition  (a),  (unless  (i)  it  was  testamentary  (5), 

and  the  first  registered  disposition  was  registered  since  7th 

August  1874  (^))'>  ^i^^  though  the  registered  disposition  was  Valne. 

gratuitous  while  the  postponed  one  was  for  value,  provided 

priority  is  only  sought  to  the  extent  of  a  disposition  for 

value  derived  under  the  former  {c);  and  though  the  pre-    Notice. 

ferred  disponee    has  C6nstru<5live    Notice  (i)    or  vague 

Information  (e)  (unless  perhaps  believed  (/) )  of  the  rival 

interest ;  and  though  he  would  have  been  informed  of  it  if 

he  had  asked  the  known  custodian  of  the  deeds  whether 

any  rival  interest  existed  (g)  (unless  his  abstinence  from 

inquiry  was  fraudulent  (A));   and  though  he  had  even 

a<5lual  (»)  notice  of  it  ivhm  he  registered  (J) ;  and  though  the   Lease. 

preferred  interest  is  such  (A)  a  Lease  as  is  exempt  from 

registration  (/) ;  and  though  the  postponed  transacflion  be   Respecting  the 

postponed 
(as  to  Yorkshire  (w)  or  Middlesex  (»))  a  Testamentary  dis-   tnmsiotion. 

position ;  and  though  it  be  a  Contradl  (0),  (except  in  certain   Jon^t'^**^ 

cases  (P))'9  and  (it  seems)  though  it  be  a  Transmission  by    Transmission. 

Bankrupt(5ly  (^),  Liquidation  (r),  or  Arrangement  (s)  (11), 

(i)  That  is,  in  Yorkshire  (6)  or  Middlesex  (b),  for  in  Ireland  an  unregis- 
tered will  has  the  same  priority  as  if  it  were  registered  (p). 

(u)  Some  (0  of  the  enactments  seem  to  imply  that  Bankmptcy-creditors 
cam  gain  priority  by  registration. 

(a)  Below,  cited,  Fury  r.  Smith,  and        (t)  See  below  in  this  chapter,— ex- 
other  cases.  ception  as  to  actual  notice. 

(6)  37-8  Vic,  c.  78,  s.  8.  (j)    Ehty  v.  Lutyem,  8  Hare  159; 

(c)  Drtw  ▼.  Sorbwry,  (I.),  3  J.  &  L.  Esstx  v.  Bamgh,  1  Y.  &  C.  Ch.  620. 
303-4;  and  see  13  Ir.  Ch.  314;   Me,        (jk)  As  to  what  leases  belong  to 

DcnagKt  Estate,  3  L.  R.  Ir.  408.  these  classes,  see  below,  in  this  Ch. 

((/)  Popham  v.  Balduin,    (I),  2  Jo.         (/)  Tattoly.  Gblsuirfffi.Slr.  Jur.  171. 
320;  Wallace  v.  Donegal,  (I),  1  Dr.  &         (m)  West  Ridmg,  2-3  Ann.,  c.  4,  s. 

Wal.  461 ;  sd.  (at  least  as  to  some  kinds  1,  (Eiast  Riding  and  Hull) ;  6  Ann.  c. 

of  notice)  Agra.  Bk.  v.  Barry,  (I.),  L.  62,  (in  Ruffhead,  c.  35),  s.  1;  North 

R.  7  H.  L  149,  (disapproying  Wornudd  Riding,  8  Geo.  U,  c.  6,  s.  1. 
▼.  MaUiand,  (E.),  35  L.  J.  Ch.  69);  and         (n)  7  Ann.,  c.  20,  s.  1. 
therefore,  by  imp] ication,  i4/J(8it'«  £«la/#,        (o)  Wight t  MorUfage-iruit,  (E.),  L. 

I.  R.  1  £q.  455);  and  see  Credlond  t.  R.  16  Eq.  41. 
Potter,  (E.),  L.  R.  10  Ch.8.  In  Wyati        (p)  See  below,  in  this  chapter. 
T.  Barwell,  (E.),  19  Vez.  439  there  was        {q)  32-3  Vic,  c.  71  (E.),  s.  83  (8); 

no  notice  of  any  kind.  35-6  Vic,  (I),  c.  58,  s.  121  (7);  20-1 

For  a  definition  of  Ck^nstruotive  Notice  Vic,  a  60  (I.),  s.  269;  12-13  Vic,  c. 

see  below,  Ch.  LIL  [478.  106  (E.),  s.  143. 

(•)  JolUmdv. Stainbridge,  (E.),  3  Vez.         (r)  32-3  Vic,  o.  71  (E.),  s.  125  (6). 

(f)  See  tenOr  of  judgment  in  /.  t.  S.        («)  20-1  Vic,  o.  60(1),  s.  269. 

(g)  Lee  y.  Cb»iton,  46  L.  J.  Ch.  48.  (I)  20-1  Via,  o.  60  (I),  s.  269,  349; 
(A)  Sd.LM  y.  C&illoii,45L.  J.Ch.47a. 
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Grant  tmder 
Landlmproye- 
ment  acts. 


Locality. 


(unless,  in  cases  falling  under  the  earlier  statutes  (n),  tlie 
Bankruptcy  &c.  was  registered  within  2  months  &c.,  or 
the  disposition  first  registered  was,  obtained  gratuitously 
or  with  notice  of  the  Bankruptcy  &c.,)  Winding-up  (i) 
before  2nd  November  1862  (r),  Civil  bill  decree  on  ejedt- 
ment  against  a  tenant  in  Ireland  (i)  (at  least  to  a  con- 
siderable extent  (d)),  or  Judgment,  (under  which  is 
included, — as  regards  any  interest  in  a  tenement  in 
Ireland  {e)  except  a  chattel  interest  (/),  any  judgment 
entered  on  or  since  15th  July  1850  {e), — as  regards  any 
interest  in  a  tenement  there  acquired  for  value  on  or  since 
that  day  (^),  except  a  chattel  interest  (/),  any  judgment 
whenever  entered, — and,  as  regards  Yorkshire  (A)  and 
Middlesex  (»),  any  judgment  (J)  (i),  except  a  Crown 
judgment  (k),  and  except,  as  regards  the  North  Riding,  a 
judgment  registered  within  20  days  after  being  entered  (/))r; 
and  though  the  postponed  disposition  was  a  grant  of  a 
rent-charge  before  29th  July  1864,  imder  the  improvement 
of  Land  A6is  (m);  and  though  the  postponed  transadtion 
occurred  outside  the  registry  country  (»)  or  county  (11); 


(i)  Unregistered  Jungmonts  are  postponed  to  purchasers  of  tenements  in  the 
North  Riding  (o),  and  the  enactments  respecting  the  East  (p)  and  West  (9) 
Ridings  and  Middlesex  (r)  are  construed  («)  as  meaning  no  more,  though  they 
purport  to  deprive  judgments  of  ail  effect  against  such  tenements  nntil  registra- 
tion. 

(11)  This  is  but  an  application  of  the  maxim  iex  hei  ret  tiler  ^. 

12-13  Vic,  c.  106(£.),  s.  143;  11-12  (j)  Westbrook  y.  Blyth€,  2  E.  &  S. 

Vic,  c.  4,  s.  5f  29.     See  also  below  in  737 ;  Hughts  v.  LumUy,  4  E.  &  B.  274; 

this  Ch.  where  I  cite  Catkrow  v.  Ead$.  Benkam  v.  Kemu^  3  D.  G.  F.  J.  318; 

(a)  12-13  Vic,  c.  106  (E.),  s.  143;  New  r.  Flood.  23  Bea.  666. 

20-1  Vic,  c.  60  (I.),  s.  269.  (k)  Authorities  in  notes  (ji,  •).    The 

(6)  11-12  Vic,  c.  45,  s.  29,  and  see  Crown  is  not  •xprenly  excepted  in  the 

0.  68.  Irish  Act. 

(c)  25-6  Vic,  c.  89,  s.  2,  205,  206;  (/)  8  Geo.  11,  c.  6,  s.  33. 


As  to  Windings-up  since  that  daj  see 
Lindley  (4th  Ed.),  1270. 

(d)  14-15  Vic,  c.  57,  s.  89. 

(e)  13-14  Vic,  c  29,  s.  1,6. 

(f)  8.  10. 

Of)  8-  2. 

(k)  West  Riding,  East  Riding,  and 
Hull,  6  Ann.,  c  62  (Ruff.,  c  35),  s.  19, 
34. 

(i)  7  Ann.,  c.  20,  s.  18. 


(m)  12-13  Vic,  c  100,  s.  14.  But 
the  27-8  Vic,  c.  1 14,  s.  56,  contains  no 
corresponding  provision. 

(n)  BatUrsby  v.  Roek/ort,  2  J.  &  L 
431. 

(o)  8  Geo.  II,  G.  6,  s.  1. 

(p)  6  Ann.,  c  62,  (RuE,  c.  35),  s.  19. 

(q)  5-6  Ann.,  c.  18,  s.  4. 

(r)  7  Ann.,  c.  20,  s.  18. 

(*)  Tmmttatl  v.  Tr^tpt»,  3  Sim.  307. 
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and  though  the  postponed  disposition  was  a  further  charge   Legal  estate. 
to  a  Mortgagee  who  already  had  the  legal  estate  (a) ;  and 
though  (as  to  Ireland)  the  postponed  disponee  acquired  the 
legal  estate  for  value  before  (^),  or  without  notice  of  (c),  the 

registered  disposition,  while  the  latter  a£fe(5led  the  bene-    J"™®  ^^ . 

Regiftration* 
ficial  interest  only  (c);  and  though  the  postponed  dispo- 
sition was  registered  on  the  same  day  as  the  preferred  one   Pending 

action. 
(d)y  and  though  an  adlion  for  the  enforcement  of  the  rival 

claim  is  pending  (e).  Conditions  of 

^  ^  ^  ^  the  Rule. 

But   the   rule  only  applies  if   the  registration   of    the   Form  of  the 

preferred  disposition  accords  with  the  provisions  of  the  adls      ®*^    ^^^ 

(f)  (i);  and  in  favour  only  of  property  mentioned  (g)  or   Value. 

referred  to  (h)  in  the  Memorial;   and  only  if  (when  the 

property  is  in  Yorkshire  (i),  or  Middlesex  (j),  or,  unless 

(k)  the  contest  arises  between  two  registered  dispositions, 

Ireland  (/))  the  disposition  first  registered  (w),  or  a  later 

disposition  through   which  also  the  preferred  interest  is 

derived  (»),  was  made  for  value  (ii).  Exceptions. 

And  the  rule  does  not  apply  to  Copyholds  (iii)  in  York-   Respecting  the 

shire  (o)  or  Middlesex  (/).     Nor  is  priority  conferred  by  it   J^l^^ti 

(i)  This  has  been  somewhat  modified  (9). 

(11)  The  purchase  of  the  position  of  one  who  derires  gratuitonsly  (r)  under 
the  original  disponor  is  not,  for  this  purpose,  treated  as  made  for  Talue. 

(in)  The  Court  Rolls  constitute  in  effect  a  register  of  Copyholds  («). 

(a)  Crtdland  y.  PaUer,  (E.),  L.  R.  10  II,  c  6,  s.  1. 

CIl  8.  (j)  7  Ann.,  0.  20,  s.  1. 

(6)  6  Ann.,  c.  2  (Ir),  s.  4.  (k)  6  Ann.,  (Ir.),  c.  2,  s.  4. 

(c)  AnU,  p.  396  (a).  (0  >•  ^i  ^<^  ▼•  0<*rmU,  I.  R.  7  Eq. 

(lO  Nm€  ▼.  PsmmJ;  2  H.  &  M.  187-9.  27. 

(«)  Waliof  ▼.  DomtgMl,  (I),  1  Dr.  &  («)  Authorities  in  notea  (^0- 

Wal.  461;  sd.  Wyatt  y.  Banota,  (E).,  (m)  Authorities  in  p.  407,  (e), 

19  VeE.  439.  (0)  West  Riding  2-3  Ann.,  c  4,  s.  1 6 ; 

(f)  Sng.y.P.  7S\  pL  9  (M);  Sttpheni  East  Rg.  and  Hull,  6  Ann.,  c.  62  (Ruff. 

JBftels.  I.  R.  10  Eq.  284;  CkureVs  Es-  c.35),  s.  29;  North  Rg.,  8  6eo.II,  c  6, 

Ms,  I  L.  R.  Ir.  255.  s.  34.     See  Sug.  V.  P.,  732  /.  1,  2. 

(a)  See  Madden  43-4.  (p)  7  Ann.,  c.  20,  a  17. 

(A)  Madden  54-5,  modified  in  Ckary  (9)  See  Madden,  46-82. 

▼.  PitMgeraU,  5  L.  R.  Ir.  351.  (r)  R^Ufy  T.  Omrmit,  L  R.  7  Eq.  27. 

(t)  West  Riding  2-3  Ann.,  c.  4.  s.  1 ;  {t]  See  below  Ch.  L.    But  See  also 

East  Ridmg  and  Hull,  6  Ann.,  c.  62  Horkei  y.  Priutl^,  2  Sim.  75. 
(Ruff.,  c.  35),  s  1 ;  North  Riding,  8  Geo. 
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Respeotmg  the 

postponed 

interest 

Crown* 

Testimentary 

disposition. 


on  a  disposition  made  by  one  who,  by  a  r^^trable  (tf) 
disposition,  derives  under  the  common  disponor  (6),  thou^ 
he  derives  also  through  a  subsequent  unr^strable  trans- 
mission {c),  unless  the  earlier  registrable  disposition  was 
itself  registered  before  (d),  or  otherwise  entitled  to  priority 
over  (tf),  its  rival,  or  else  falls  within  the  exceptions  stated 
further  on  (in  this  chapter)  respe(5ling  testamentary  dispo- 
sitions. Nor  is  priority  conferred  by  it  on  a  transmission, 
whether  registrable,  (as,  by  Judgment-lien  in  Yorkshiie 
(f),  except  the  North  Riding  respecting  which  the  ena<ft- 
ment  is  different  {g),  or  in  Middlesex  (A),)  and  registered 
((),  or  unregistrable,  (as  by  Bankruptcy  under  the  earlier 
statutes  (7),  or  by  Judgment-lien  in  Ireland  (A),)  unless, 
perhaps,  the  transmission  was  substantially  a  disposition, 
(as«  a  Judgment  confessed  (/),)  or  was  a  Judgment  in  Ireland 
paramount  to  some  registered  disposition  which  itself  had 
priority  over  the  unregistered  disposition  in  question  (m). 

Nor  does  the  rule  apply  against  the  Crown  (»),  at  least 
as  to  crown -judgments  affedling  tenements  in  Yorkshire  (a) 
or  Middlesex  (/);  nor  against  a  Testamentary  disposition 
a£fe(5ling  tenements  in  Ireland  (q);  nor  against  a  Testa* 
mentary  disposition  affecfting  tenements  in  Yorkshire  or 


(m)  See  above,  p.  406  (A). 

(6)  Fury  t.  Smiih,  (L),  S.  &  B^  134 ; 
Bemiek  y.  Armtinmg,  (L),  S.  &  B.,  1 52 ; 
Scrt^on  ▼.  Qumemft  (£.),  8  Yes.  413; 
and  see  HcmejfeoaA  y.  WaUnm,  Stra. 
1063,  and  the  authorities  dted  in  Mad- 
den 189. 

(c)  F.  T.  S. 

(d)  Authorities  in  p.  405,  (a). 

(•)  InToWed  in  the  principle  of  the 
decisions. 

(f)  West  Riding,  5-6  Ann.,  o.  18,  s. 
4;  East  Riding  and  Hpll,  6  Ann.,  o.  62, 
(Buff.,  0.  35),  B.  19. 

(if)  8  Geo.  II,  c.  6,  8. 1. 

(A)  7  Ann.,  a  20,  s.  18. 

(i)  Cathrow  y.  Ead§,  (Middlesex),  I 
Sm.  &  G.  423.  See  however  above  p. 
407,  n.  (0- 

(j)  Jem*  T.  OUihfmt,  (decided  on  the 
West  India  Registry  Acts,  and  on  the 


SlJa.  I,  0.19),  9  701. 411. 

(h)  Murtagi  V.  TWoll.  3  Ir.  Eq.a5. 
97;  Re  Scoti,  14  Ir.  Ch.  67;  Lmdmy, 
Kmmy,  1  H.  &  B.  377;  lyArqf  v. 
ChamUrM,  1  S.  &  L.  467. 

(/)  See  Bemkam  v.  JTmm,  1  H.  &  1L 
703,  3  D.  G.  F.  J.  32S  (fat). 

(m)  Latouehi  y.  Dwuamf,  1  S.  &  L. 
137;  Authorities  in  Madden,  841-S; 
interpreting  6  Ann.,  (Ir.),  o.  2,  a.  5. 

(n)  For  the  Crown  is  not  menticiiad. 
See  AnU,  p.  371  (•);  Magdakm  CuO^ 
Cof,  11  Co.  66. 

(o)  West  Riding,  6-6  Ann.,  o.  18,  s. 
4 ;  East  Riding  and  Hull,  6  Ann.,  oi  68, 
(Ruff.,  c.  35,)  8.  19;  North  Ridings  8 
Geo.  n,  0.  6,  s.  1. 

(p)  7  Ann.,  o.  20,  s.  18. 

(q)  Madden  11;  BucUtyy, 
L.  &  G.  t.  PI.  341. 
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Middlesex  and  registered  within  the  period  prescribed  {a) 
(i),  or  within  the  prescribed  extension  of  it  (i)  unless  in 
the  latter  case  the  transatflion  first  registered  was  a 
purchase  &c.  for  value  of  or  a  judgment  leviable  upon  a 
tenement  in  the  North  Riding  (i),  or  in  Middlesex  (^), 
and  three  (b)  or  five  (c)  years  respe(5lively  [with  the  further 
period  if  any  to  the  date  of  the  transa<5lion  (ii)]  elapse 
without  registration  of  the  will ;  nor  against  a  disposition 
for  value  (i)  (iii)  derived  under  a  testamentary  disposition 
and  registered  since  7th  August,  1874,  ^"^  before  registra- 
tion of  its  rival  (d) ;  nor  does  it  apply  against  (e)  a  Lease  for  Occnpation 
years,  where  the  ac5lual  possession  and  occupation  (iv)  go  L«*»e« 
along  with  the  lease  (/)  (v),  unless  the  years  exceed  (e), 


^ 


(i)  Registration  within  that  period  operates  as  if  made  at  the  testator^s  death 
•).  The  prescribed  period  from  the  testator's  death  is,  6  months  if  the  testator 
led  (as  to  tenements  in  the  West  Riding  (g) )  in  England,  or,  (as  to  the  East 
Riding  (A)  Hull  (A)  the  North  Riding  (t)  and  Middlesex  (j) )  in  Great  Britain; 
or  3  years  (A),  if  he  died  elsewhere.  But,  if  a  person  interested  under  a  Will 
be  disabled  ''by  the  contest  **  (/)  (in  Middlesex  "  the  contest,  concealment,  or 
snppression  **  (m))  *'of  the  Will,*'  or  other  inevitable  difficulty  (n),  without 
wilnU  neglect  or  default  (n),  from  exhibiting  a  memorial  within  the  period,  then 
6  months  after  the  attainment  of  the  will  or  probate,  or  removal  of  the  impeSU- 
ment  is  sufficient  (o)  if  (as  to  the  East  (p)  and  North  (9)  Ridings  and  Hull  (p) 
and  Middlesex  (m))  a  memorial  of  the  impediment  be  registered  within  the  pre- 
scribed period  from  the  death,  (namely,  6  months  as  to  Yorkshire  and  2  years 
as  to  Middlesex,  when  the  death  takes  place  in  Great  Britiun,  but  3  years  as  to 
Yorkshire  and  4  as  to  Middlesex  when  it  takes  place  elsewhere). 

(11)  The  words  in  square  brackets  must  be  implied;  otherwise  each  enactment 
will  be  contrary  to  its  preceding  section. 

(in)  The  act  mentions  only  '*  Purchasers'*  and  "  Mortgagees'*,  but  I  assume 
that  the  former  term  includes  all  disponees  for  value. 

(it)  The  words  ''and  occupation"  are  omitted  in  the  Irish  act,  but  there  are 
authorities  to  show  that  they  are  implied  (r). 

^y)  These  words  are,  (I  believe,)  understood  to  prevent  the  postponement  of 

(0)  West  Riding  2*3  Ann.,  c.  4,  s.  20;  (9)  2-3  Ann.,  c.  4,  s.  20. 

East  Riding  and  Hull,  6  Ann.,  c.  62,  (A)  6  Ann.,  c.  62, (Ruff. e.  35),  s.  14. 

(Ruff.,  c.  35),  s.  14;  North  Riding,  8  (t)  8  Geo.  II,  c  6,  s.  15. 

Geo.  II,  c.  6,  s.  15;  Middlesex,  7  Ann.,  (;*)  7  Ann.,o.  20,  s.  8. 

0.  20,  s.  8.  Oi)  Authorities  in  n.  (g-j). 

(6)  8  Geo.  II,  c.  6.  s.  17.  (0  West  Riding,  2-3  Ann.,  c  4,  ». 

e)  7  Ann.,  c.  20,  s.  10.  21 ;  East  Riding  and  Hull  6  Ann.,  o. 

d)  37-8  Vic  c.  78,  s.  8.  62,  s.  15;  North  Riding,  8  Geo. II,  0.  6, 

e)  See  however,  anU,  p.  407  (i,  0*  b.  15. 
(f)  West  Riding.  2-3  Ann.,  c.  4,  s.  1 6 ;  («)  7  Ann.,  0.  20,  s.  9 . 

East  Riding  and  Hall,  6  Ann.,  o.  62,        (n)  Authorities  in  n.  (/-«•). 


I 


(Ruff.,  c.  35),  s.  29;  North  Riding,  8  (0)  2-3  Ann.,  o.  4,  s.  21 

Geo.  II,  c.  6,  s.  34;  Middlesex,  7  Ann.,  (p)  6  Ann.,  c.  62,  s.  15. 

c  20,  s.  17;  Ireland,  6  Ann.,  (Ir.),  c  2,  (9)  8  Geo.  II,  c.  6,  s.  15, 

8.  14.  (O  Madden,  16. 


(n)  Ac 
W  2-2 
(P)6 
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or  be  of  right  renewable  for  a  period  exceeding  (a),  twenty- 
one  years;  nor  against  a  Lease  at  rackrent  of  tene> 
ments  in  Yorkshire  {b)  or  Middlesex  (c) ;  nor  (it  has  been 
held)  does  it  apply  between  rival  claimants  on  a  Charge 
for  money  (i)  unless  secured  by  at  least  an  agreement  to 
mortgage  (e),  or  (perhaps)  a  term  of  years  (/) ;  nor  against 
a  title  derived  under  the  Declaration  of  title  (^),  or  Land 
transfer  (A),  adl;  or,  perhaps,  (i)  under  the  Landed  estates 
(i),  or  Record  of  title  (/),  ac51;  nor  (it  is  {k)  held)  against  a 
disposition  made  without  writing  (ii),  as,  a  mortgage  by 
Deposit  without  memorandum  (/),  or  a  Surrender  by 
operation  of  law  (m);  nor  against  a  Transmission. (»)  (iii), 
whether  by  the  means   already  («)  referred  to  or  by  a 


such  a  lease  to  a  disposition  made  by  tlie  landlord  while  the  premises  oondniM 
to  be  occapied  by  the  only  person,  or  by  all  the  persons,  interested  in  the  lease, 
though  such  disposition  be  registered,  and  the  lease  be  not  registered;  and 
perhaps  (o)  too,  to  prevent  the  postponement  of  a  disposition  of  the  leasehold 
(made  while  the  premises  continue  to  be  occupied  as  above)  to  a  later  di^oei- 
tion  made  while  they  continue  to  be  so  occupied,  though  the  later  dlspoaitioiii 
be  registered  before  the  earlier.  But  whether  occupation  by  one  or  some  of  the 
persons  interested,  and  in  particular  whether  occupation  by  the  mortgagor  after 
a  legal  mortgage  of  the  leasehold,  will  be  sufficient  for  both  or  either  of  these 
purposes,  is  considered  doubtful  (p). 

(i)  Tliis  is  far  from  clear  on  the  wording  (q)  of  the  two  latter  acts.  All 
these  acts  are  considered  in  Ch.  LV. 

(u)  This  exception  seems  founded  on  the  assumption  that  the  object  of  the 
act  was  to  punish  disponees  who  could  have  registered  their  dispositions  but 
would  not  Its  real  object  seems  rather  to  have  been  to  enable  purchasers  to 
ascertain  the  state  of  the  title;  but  even  if  the  object  was  as  above  suggested 
the  act  must  also  have  intended  to  punish  those  who  could  have  stipulated 
for  writing  but  did  not.  In  either  view,  therefore,  an  oral  disposition  ought  to 
be  postponed  as  effectually  as  a  written  one. 

(ni)  This  covers  some  of  the  cases  already  (r)  cited. 


(a)  Clark§  v.  ArmUromg,  5  Ir.  Jnr.  N. 
S.  89. 

(6)  West  Riding,  2-3  Ann.,  c.4,  s.  16; 
East  Riding  and  Hull,  6  Aluu.,  c.  62, 
(Ruff.,  c.  35),  B.  29;  North  Riding,  8 
ueo.  n,  c.  6,  s.  34. 

(c)  7  Ann.,  c.  20,  s.  17. 

(d)  Malcolm  v.  CkarUwortk,  1  Ke.  63, 
73. 

(e)  Oardmtr  y.  BU$9mgton,  1  Ir.  Ch. 
64,  79. 

(f)  See  r.  Jemnngs,  8  Ir.  Ch.  421. 

(g)  25-6  Vic.,c.  53  (E.),  s.  104. 
(A)  38-9  Vic,  c.  87  (E.),  s.  127. 


(0  21-2  Vic,  c.  72  (L),  s.  51,  52,61, 
85. 

0)  28-9  Vic.,  c.  88  (I.),  s.  16. 

(k)  Powett  V.  K9lly,  10  Ir.  L.  198; 
SwnpUr  T.  Coop€r,  2  B.  &  Ad.  223; 
Reilly  v.  Gamett,  L  R.  7  Eq.  27. 

(0  S,  V.  C. 

(m)  P.  V.  K, 

(m)  Cases  cited  in  p.  406  (d,  •}. 

(o)  Contra,  sd.  Fkmmg  v.  Ntmlh, 
Hayes,  23. 

(p)  See  9  Pri.  268  I.  1-5;  Madden, 
14-17. 

(q)  See21-2Via,c.  72,s.51, 52,61,«i 

(r)  AnU,  p.  406,  («!•«). 
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Solicitor's  lien  (a),  though  a  registrable  but  unregistered 
disposition  be  the  next  link  in  the  title  (b)  except  in  the 
cases  referred  to  above  {c);    nor  against   a   transa(5\ion    Earlier 
registered  before  (d),    or   simultaneously  with    (e),    that    K««i*'n^io"- 
sought   to  be  established  (i) ;  nor  against   a   transaction    Priority  by 
entitled  to  priority  under  some  other  rule  (/),  except,  (in    °  ^^ 
Ireland,)  the  rule  that  priority  is  conferred  by  the  Legal 
estate  (g).    Nor  is  priority  as  to  the  beneficial  interest  {h)   Notice, 
conferred    by  this  rule  on  a  disponee  who  (i)  or  whose 
agent  (j)  (ii)  knew  of  the  rival  interest  when  he  obtained 
his  own  disposition  (k),  or,  probably,  when  it  was  formally 
completed  (/),   or  the    consideration   rendered    (/),    even 
though  the  disponor  himself  was  such  agent  («)  and  had 
created  the  rival  interest   also  for  value  {m),   and  even 
though  the  rival  interest  was  a  judgment-lien  (»)  (but  now 
only  if  registered  in  the  Common  Pleas  (o)),  and  that  even 
as  to  tenements  in  Yorkshire  {p)  or  Middlesex  (/)  unless 

(x)  When  the  memorials  are  denoted  by  numerals,  that  denoted  by  the 
earlier  one  is  presumed  to  hare  been  first  registered  (9). 

(11)  Notice  most  be  clearly  proved  for  this  purpose  (r),  as  it  also  must  for 
that  of  postponing  the  legal  estate  («).  Means  of  knowledge  do  not  seem  to 
postpone  a  registered  disposition  (<). 

(a)  Bernard  v.  Droughi,  I  Moll.  38.  Madden,  214. 

(6)  0*Cimtior  y.  Siephetu,  13  Ir.  C.  L.         (/)  B.  v.  R. ;  L,  S.  ▼.  L,  N;  R,  y.  H, ; 

63.  S,  y.   C;     As  to  vhen  an  agent'a 

(c)  P.  406   {h-j),  407  (9)-  408  (n).  knowledge  is  equiyalent  to  his  princi- 

(d)  Authorities  cited  above  p.  405  (a-e).  pal's  see  Ch.  LIIL 

(e)  Afiwrt  v.  Mahou,  (L),  2  Ir.  Jur.  N.  (i)  As  in  A  v.  it.;  X.  N.  y.  L,  N, ; 
S.  221.  R,y.H. 

(f)  See  Authorities  in  Madden,  192  (Q  So,  as  to  notice  for  postponing  the 
U  26,  193  /.  24,  194  /.  9,  U.  Legal  estate,  oMfo,  p.  402  (c),  below  Ch. 

(jS)  AnU,  p.  395-6,  409  (6,  c).  XLIX.   See  also  L.  R.  7  H.  L.  158  13, 
(A)  Confined  to  that:— Dm  v.  Akop,        (m)  B,  y.  R,;  F.  y.  D,\  M,  y.  U,\  R. 

5  B.  &  A.  142;  Lamlets  y.  Ktmmy,  I  H.  v.  H.;  8.  y.  C, 

6  B.  377 ;  sd.  Le  S*m  y.  L$  New,  2  W.         (m)  Dmi*  y.  Siraihmort,  16  Vez.  61 8. 
T.  L.  0.  41  L  17.  (o)  See  below  Ch.  LIV. 

(t)  Agra  Bk.  y.  Barry,  (I.),  L.  R.  7  (p)  Ante,  p.  408  (i). 

H.  L.  148;  Bradky  v.  Rkhu,  (E.),  L.  \q)  N«m  v.  PmmtU,  2  H.  &  M.  180. 

R.9  C.  D.  189;  Forbes  y,  DemtUrn,  (I.),  (O  Chadwkk  y.  Turner,  (E.),  L.  R.  1 

4  B.  P.  C.  189;  Le  Neve  v.  Le  Neve,  Ch.  319,  L  26;  Bme  v.  Dodd,  2  Atk. 

(E.),  2  W.  T.  L.  C.  35;  MqjoribankM  v.  275  (4th  par.  of  judgment). 

Hovenden,  6  Ir.  £q.  242;  RoUand  v.  (e)  See  commencement  of  Ch.  LIL 

BarU,  (E.),  L.  R.  6  Ch.  678;  Sheldon  y.  (t)  See  ante,  p.  407  (d). 
Coa,  (E.),  2  Ed.  228;  Authorities  in 
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the  rival  interest  was  acquired  in  bad  faith  (a),  or  perhaps 
by  transmission  (J>)\  nor,  (it  has  been  held  (c),)  on  a 
registrable  disposition  derived  (though  for  value  (c)  and 
without  notice  (c))  under  such  a  disponee  as  last  men- 
tioned unless  his  disposition  also  has  been  registered  (i). 

Such  are  the  rules  relative  to  the  registration  of  dispo- 
sitions of  tenements,  and,  on  the  same  principle,  Land- 
lords ejedling  tenants  in  Ireland  are  entitled,  on  registering 
their  ejecflment-decree,  to  priority  over  all  dispositions  &c. 
by  the  tenant  (e)  (i),  unless  the  proceedings  were  grounded 
on  non-payment  of  rent  (e). 

There  are  also  several  transa<5lions  which  the  law  diredls 
to  be  registered  for  the  information  of  purchasers,  but 
which  are  not  postponed  for  non-registration^  These 
include,  in  England,  Bankruptcy  (/),  and  some  other 
matters  (g),  and  orders  by  which  rents-charges  are  granted 
under  the  Improvement  of  Land  Adls  (A) ;  and,  in  Irelajid, 
orders  by  which  rents-charges  (A)  or  annuities  (i)  are 
granted,  or  loans  (/)  authorized,  under  these  a<5ls ;  certifi- 
cates of  sums  advanced  under  them  (J);  satisfa(5lion  of 
mortgages  {k) ;  certificates  of  the  satisfacflion  of  Judgment- 
Mortgages  (/);  Declarations  of  Title  imder  the  Landed 
Estates  Court  (w);  and  orders  (»)  by  it  for  Partition, 
Exchange,  or  Allotment. 


(i)  Nor  need  they  serre  mortgagees 
latter  have  registered  within  6  months 

(a)  Necessary,  McSeiU  v.  CaWl,  2 
Bli.  228. 

(6)  Consider  the  priDciple  of  Edwards 
Y.  Edwards,  L.  R.  2  C  D.  291. 

aFordy,  White,  (E.),  16  Bea.  120. 
Chadwkk  t.  Turner,  (E.),  L.  R.  1 
Ch-  320. 

(«)  14-15  Vic,  c  57,  s.  89. 

(f)  As  to  the  bankmptcy  under  the 
present  act,  see  aia$,  p.  407,  (q-s).  As 
to  the  previous  one  see  12-13  Vic,  a 
106,  s.  143. 

is)  Sug.  V.  P.  780  (9,  A,  •). 

(A)  27-8  Vic,  0.  114,  (as  to  those 
granted  since  29th  Jnly  1864),  s.  56. 


or  assignees  of  the  tenant's,  unless  the 
(o). 

The  registration  of  those  granted  pre- 
viously was  directed  hy  the  12-13,  "^o^ 
c.  100,  s.  14,  but  it  also  provided  for 
their  postponement,  see  ante,  p.  408  (h). 

(t)  23-4  Vic,  c.  153,  s  20. 

O)  10  Vic,  c  32,  s.  21.  Such  cer- 
tificates are  abolished  by  12-13  Vic.,  c 
59,  s.  5. 

(fc)  8  Geo.  I,  (Ir.),  c.  15,  s.  3;  8  Ann. 
(Jr.),  c  10,  s.  3. 

(0  13-14  Vic  ,  c.  29,  8.  9;  21-2  Vic, 
c  105,  s.  5. 

(m)21-2  Vic,c72,8.  51. 

(fi)  s.  85  (fin). 

(o)  8  Geo.  II,  (Ir),  c  2,  s.  5. 
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And,  as  regards  Charitable  gifts  of  tenements  in  Ireland, 
registration  is  substituted  (a),  for  enrolment  in  Chancery 

As  to  Registration  imder  the  Bedford  Level  Adl,  see 
the  authorities  in  the  notes  (c), 

(a)  7-8  Yic.,  o.  97, 8.  16.  (c)  15  Cha.  II,  o.  17,  b.  8;  WiUU  t, 

(6)  AnU,  p.  135.  Brmom,  10  Sim.  127. 
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CHAPTER  XLIX. 

NOTICE    DISENTITLING  A   PURCHASER  TO    PRIORITY. 


An  intending  disponee  who,  knowing  that  his  disponor 
is  not  fully  entitled,  seeks,  by  a  legal  technicality,  to  bar 
the  interests  of  others,  is  little  better  than  a  thief;  but  our 
Courts  go  beyond  this  principle,  and  hold  that  Notice  of  a 
rival  interest  prevents  the  application  of  the  rules  in  the 
two  preceding  chapters  (a),  whether  it  aflfecft  the  disponee 
himself  (b),  or  his  Agent  {c);  and  whether  it  consist  in 
knowledge  {d)  (which  is  termed  "Acflual  Notice"),  or, 
under  certain  circumstances,  in  the  means  of  knowledge 
{e),  (which  are  then  termed  " Constru(5live  Notice"  (i);) 
and  whether  the  subje(5l  be  a  Tenement  (/),  a  Chose  in 
a(5lion  (g)  (including  Stock  {h)  and,  it  seems,  a  Bill  of 
Exchange  (»)),  or  otherwise  {j) ;  and  whatever  the  nature 
of  the  notified  interest  (k) ;  and  whether  it  was  derived  by 
Transmission,— as,  a  Vendor's  lien(/),  a  Wife's  lien  (m)  under 
the  do(5lrine  already  (»)  stated,  or,   probably,  a   right  to 


(i)  See  for  jadioial  definitions,  Sng.  V.  P.  782,  pars.  65,  66,  67,  vhere,  how- 
erer,  Lord  Bbouoham's  definition  seems  to  refer  exolnsivelj  to  ImpatAkiTS 
notice. 


(a)  Ch.  XLVII,  XLVm,  especially 
pp.  388,  402  (c,  <)  405,  407,  413. 

(6)  Anthorities  in  Lewin  on  Trusts 
(5Ui  Ed.),  616  (c);  and  in  2.W.  T.  L. 
C.  (4th  Ed.),  47a. 

(c)  Authorities  below,  Ch.  Lm. 

((0  Below,  Ch.  LU;  Cn^  t.  fTtftm- 
•on,  (an  extreme  case),  4  Q.  B.  74; 
Shtphvd  V.  TUky,  (extreme  case),  8 
Aik.  350. 

{•)  Below,  LU. 

(/)  Authorities  cited  or  referred  to 
above,  notes  (6-«). 

(9)  Sptncm  T.  Clark;  L.  R.  9  Ch. 


137;  Warhmrim  v.  BiU,  1  Kay.  470. 

{k)  Warburton  v.  Htff,  Kay.  470; 
Assumed  DmUs  y.  HtA,  2  H.  &  K.  4i4. 

(t)  See  Kid»on  y.  Dibnrth,  5  Pri.  564; 
and  ante^  p.  377  (t,  /). 

U)  Ante,  p.  377  {j,k). 

ft)  2  White  St  Tudor's,  L.  C.  Eq. 
(4th  Ed.),  47;  1  W.  T.  L.  C.  687a. 

(/)  Mackrah  y.  SfwaumB,  1  W.  T.L. 
a  289;  Sug.  v.  P.  680  (ft). 

(m)  Wcodyait  y.  Chuku,  8  Sim.  180; 
HamiHon  y.  RoyM,  2  S.  &  L.  828. 

(n)  AnU,  p.  330  Co). 
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Reiflify  a  Settlement  (a),  a  Judgment  (b)  (though  to  secure 
a  performance  of  a  collateral  a6i  (c)  but  now  in  England 
only  if  duly  registered  and  re-registered  (d) ),  an  Execution 
against  goods  (e)  under  the  rule  already  (/)  referred  to,  or  the 
right  of  Next  of  Kin  to  invalidate  an  improvident  dispo- 
sition of  the  Executor's  (g)  (i),  (but  not  a  right  to  Stop  in 
Transitu  (h)  unless  the  disponee  knew  of  the  insolvency  (i)), 
— or  by  Disposition  (7), — including  a  mortgage  by  Deposit 
{k),  and  a  Declaration  of  Trust  (/), — or  by  Representation 
— (though  merely  an  implied  representation  of  intention 
(iff);  and  whether  the  advantage  relied  on  was  the  Legal 
estate  (>»),  or  the  circumstances  appropriate  to  choses  in 
a<5\ion  (0),  or  Registration  (/»)  in  a  Register  county  or  in 
Ireland;  and  whether  the  disponee  who  seeks  priority  be  a 
Purchaser  {q\  Mortgagee,  Lessee  (r),  Tenant  from  year  to 
year  (5),  or  otherwise;  and  though  the  interest  clothed  Applicability 
with  the  legal  estate  be  a  Further  Charge  to  a  mortgagee  ^'^ ^'^•' 
who  had,  by  his  mortgage,  acquired  that  estate  before  the 

(1)  An  Ezecator  has  an  implied  power  to  dispose  for  valne  (0*  A  purchaser 
from  him  can  therefore  only  be  postponed  by  notice  of  an  intention  to  misapply 
the  purchase-money  or  otherwise  exorcise  the  power  improperly  (m).  The  same 
holds  as  to  a  iemmeid  over  which  the  testator  has  expressly  giren  his  execn- 
tors  a  similar  power  (o). 

(a)  See  aathoriUes  cited  in  Sug.  V.  01  U  Nm  t.  Lb  N«m,  2  W.  T.  L. 

P.  7dl,  par.  64.  C.  (4th  Ed.),  35. 

(6)  TmutaU  v.  Trappu,  3  Sim.  286;  (k)  Bird  ▼.  Elkm§M,  2  Ans.  487. 

Anthorities  in    Sug.  V.  P.    518    (A,  (O*  W.T.  L.C  47b;  BmiMV.J9km- 

ijk),Bd.  FoHk r.  Sor/M,  4  Madd.  505 ;  son.  Johns.  304. 

and,  as  against  a  purchaser  under  a  (m)B«aa!^orl  v.P«fWdt,17Bea.74,78. 


registered  deed,  Benkmm  v.  Ktmm,  I  J.  (n)  iln/«,  p.  416  (&•/)• 

&  £L  685;  TmulaU  v.  Trappen,  3  Sun.  (o)  AuU  p.  416,  {9). 

301;  Doe  y.  Aihopp,  5  B.  &  A.  142.  (p)AmU,  413  {h)-4\4  {J),  modified 

(c)  Crofis  y.  WUkmmm,  4  Q  B.  74.  below  in   this    Chapter;    Last  three 

(J)  3-4  Vic,  c.  82  (C ),  s.  2;  18-19  authorities  cited  above  n.  (6). 

Vic,  c.  15  (E.),  s.  4.  (9)  So  in  most  of  the  cases  cited. 

(•)  19-20  Vic,  c.  97. 8.  1.  (r)   Ttdboi  ▼.  Omimtarim,  3  Ir.  Jur. 

(f)  AnU,  p.  389  (I).  171. 

(9)  CoiBtuou  ▼.  Luftr,  20  Bea.  356;  (0  2  W.  T.  L.  0.  64. 

Fisher  on  Mortgages,  (2nd  Ed  ),  684  (i)  AnU,  p.  38  («),  and  see  addenda. 

(«,  i, «.  X,  h\  625  (e),  626  (I) ;  Lewin  (>)  Fish.  Bfor.  623  (r) ;  624  {»jt) ;  625 

Tr.  354(«>359,  Ch.  XVII,  s.  2,  par.  (c.rf./,^,  *);  626  (•). 

23  (at  end  of  p.  353) -25.  (o)  Fish.  Mor.  626  (m),  modified  ib. 

{k)Cmmimg  ▼.  Brown,  9  Ea.  106.  (m). 

(i)  K<TfM  ▼.  /ciMtf,  4  Camp  31. 

5d 
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making  of  the  notified  disposition  {a),  and  whose  mortgage 
was  expressed  to  cover  further  Advances  {a) ;  and  though 
the  intermediate  disponee  knew  that  the  mortgage  was  so 
expressed  (^),  and  took  his  disposition  "subjecfl  to"  it  (r), 
and  would  by  a  trade-usage  have  been  entitled  to  priority 
(d) ;  and  though  (in  case  of  a  chose  in  adlion  (e)  the  party  who 
claims  priority  is  himself  the  debtor  (/) ;  and  though  the 
(Time  of  notice  commenced  after  Possession  had  been  taken  {g),  and 

ouce).  ^YiQ   formal   Conveyance  made  (A),  and  the  consideration 

secured  (/),  or  part  paid  and  part  secured  (/),  or  even  wholly 
paid  by  cheque  (k)  (i),  and  the  purchaser  cannot  escape  by 
paying  the  balance  of  the  price  to  the  claimant  (/);  and 
though  the  Notice  commenced  after  all  the  consideration 
had  been  paid  (w),  if  before  the  formal  conveyance  (»)  (ii); 

(i)  In  the  case  first  cited  (o)  the  purchaser  stopped  the  cheque,  and  then 
removed  the  stop,  and  afterwards  received  notice,  and  after  that  the  Cheque 
was  cashed.  The  neat  point,  therefore,  did  not  occur;  hut  it  is  difficalt  to  see 
how  the  stop  coald  make  any  difference,  seeing  it  was  removed  before  Notices 

(ii)  A  disposition  papable  of  Registration  is  considered  formally  complete 
before  registration  (p),  but  a  disposition  from  a  Married  Woman  to  which  to- 
knowledgment  is  necessary  (y)  is  not  considered  complete  before  the  certificate 
of  acknowledgment  has  been  filed  (r).  Neglect  to  enquire  after  Deeds  &c. 
does  not  seem  to  postpone,  unless  continued  to  the  time  when  the  conveyanee 
is  made  (<). 

(a)  Hopkmmm  v.  RoU,  9  H.  L.  C.  514;  {k)  Iddesleg  v.  Lodge,  3  Sm.  &  G.  643; 

Shaw  v.  Neahf  6  H.  L.  C.  581.  Motony  v.  Keruan,  2  Dr.  &  War.  40. 

(6)  H.  V.  R.;  Bug.  V.  P.,  739  (nj.  (/)  Mobmg  v.  Ktnum,   2  Dr.  &  War. 

(c)  Mensus  v.  Ughtjool,  L.  R.  11  Eq.  41. 

459.  (m)  Daviu  v.  Thomas.  2  Y.  &  C.  234; 

((/)  Af.  V.  L.;  Daun  v.  City  of  Londom  Wigg  v.  Wigg,  1  Atk  .384;  Mam/M  v. 

Bk,  Co  ,  L.  R.  8  Eq  155.  Stohmtuer,  L.  R.  18  Cq.  556;  MaxwM 

(•)  Sec  below/  end  of  Ch.  L.  v.  Burlon,  L.  R.  17  E^.  18;  admitted 

(f)  Jomes  V.  FarreU.   1  D.  G.  J.  208.  Shrop$hin  4*c.  Co,  v  Qmmh,  L.  R.  7  H. 

{g)  Hardmgham  v.  SuhoiU,  3  Atk.  L.  505  1 4-6. 

804.  (»)  See  AU-Geu.  v.  Oowtr,  2  Eq.  Ab. 

(*)   H.  V.  N.;  Story  v.  Wmdtor,  2  685;  W.  v.  IV, 

Atk.  630;  (but  the  case  in  2  Atk.  397  (o)  Iddetley  v.  Lodge. 

is  inapplicable);  /ohm  v.  Stanley,  2  Eq.  (p)  Bluy^y,  Luiyemt,  (Land  in  Mid- 

Ab.  685;  TomviUe  v.  Sauh,  du  which,  dieses),  8  Hare  152;  and  see  Baaem  v. 

however,  it  is  not  expressly  stated  that  Bawgh,  (same),  I  Y.  C.  Ch.  620;  Dodie 

the  Conveyance  had  been  made),  3  P.  v.  BilU,  (Shares  in  a  Company),  2  H.  & 

W.  306 ;  More  v.  Mayhom,  1  Ch.  Ca.  34.  M.  424. 

For  the  distinction  between  ''disposi-  iq)  iinte,  p.  140. 

tion"  and  "contract**  see  above  p.  75.  (r)  Shwrpe  v.  Foy,  L.  R.  4  Ch.  40-1. 

(0  H.  y.  S.  («)  See  Btpm  y.  PemherUm,  3  D.  G. 

(j)  r.  y.  N.  J.  550. 
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and  though,  (when  the  transferee  of  the  legal  estate 
acquired  it  with  notice  that  the  transferor  was  not  entitled 
to  make  the  transfer)  the  notice  commenced  immediately 
before  the  transfer  {a)  (i);  and  though  the  notice  was 
received  in  a  different  capacity  from  that  in  which  the 
legal  estate  &c.,  is  relied  on  (6),  at  least  if  the  notice  was 
a<5\ual  {c) ;  and  though  the  person  affedled  by  it  was  under 
a  disability  (as  Infancy  (i)),  at  least  if  he  was  affedled 
through  a  competent  agent  {e)\  and  though  the  purchase 
was  made  through  the  Court  (/). 

But  Notice  is  only  efficacious  if  it  exist  either  before  the  Conditions  of 
formal  conversance  is  made  (g)  (ii),  or  before  the  whole 
consideration  is  paid  (A),  (except  in  the  case  already  {%) 
referred  to  respecfling  the  acquisition  of  the  legal  estate 
from  one  not  entitled  to  transfer  it);  and  only  if  (when 
the  legal  estate  is  got  in  from  a  trustee)  the  notice  extends  to 
the  facfl  that  the  vendor  &c.  is  not  the  person  beneficially 
entitled  (/);  and  only  if  (when  the  notified  claim  is  a 
claim  to  set  aside  a  disposition  as  having  been  made  under 
a  power  but  for  an  unwarranted  purpose  (A),  or,  probably 
(/),  when  it  depends  on  any  facfts  difficult  to  ascertain,  or 

(i)  A  formal  conTeyance  must  be  distinguished  from  the  transfer  of  the 
legal  estate.  When  the  dispouor  has  the  legal  estate  both  Are  generally  effected 
together,  but  when  he  is  not  a  long  interval  may  elapse  between  them. 

(ii)  When  the  protected  interest  is  a  charge  acquired  by  a  charging  order  on 
Stock  pursuant  to  a  judgment  (m)  the  making  of  it  absolute  corresponds  to  the 
formal  disposition  (»),  but  this  distinction  is  immaterial,  because  it  has  now 
been  determined  />)  that  a  judgment-Creditor  can  take  no  more  than  his  debtor 
might  have  applied  to  the  payment  of  the  debt,  and  therefore  cannot  displace 
the  protected  interest,  even  though  he  have  no  notice  of  it. 

<a)  Amt€,  p.  401.  769;  Wilkfr  v.  Bodmgton,  2  Vem.  599- 

(6)  Colltn»»n  V.  Li^ier,  20  Bea.  369.  600. 

(f)  As  in  C.  V.  L.    For  definition  of  (k)  Mc  Queen  t.  Farqhar,   1 !   Vez. 

''Actual  Notice  "^  see  «f«te,  p.  416.  492;  see  Farwell  on  Powers  347,  350; 

(d\  T.mfmm  t.  St^e,  3  Mer.  222-3.  see  Sug.  Tow.  (8th  Ed ),  616  /.  17,  »gq, 

(«•)  T.  T.  S.  (which  shews  that  the  Legal  estate  is 

(/)  7*.  v.  S. ;  qualified  Sug.Y.  P.  1 1 1.  as  necessary  in  this  as  in  other  cases). 

(9)  Mejfneilv.  Garraway,  Nels  C.  R.  0  See  below,  Ch.LII,  where  I  cite 

63;  amle.  p.  390  (rf),  391  (a),  407  (».  McQ.  v.  F. 

(A)  Ante,  p.  418  (o).  {'»)  Under  the  1-2  Vic,  0. 1 10,  s.  14. 

(i)  Ante,  p.  401  (</)-402  (6).  (w)   Warburton  t.  //•//.  Kay.  470. 

{fj  UiUtmgkby  ▼.  Wilbmyhby,  I  T.  R.  (o)  See  ante,  p  399  (9)-400  (e). 


{ 
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when  the  prote(5led  disposition  has  been  registered  under  a 
relevant  statute  (a),)  the  notice  was  A<5lual  {b)  (in  either 
the  disponee  or  his  agent  (c));  and  only  if  the  interest 
for  which  priority  is  sought  was  acquired  by  a  dealing  as 
distinguished  from  a  transmission  (for  then  only  is  there 
any  fraud) ;  and  therefore  not  if  it  was  a  Judgment  (i)  (i). 
KzeepUona.  And   notice  of   a  claim  depending  on  an   ambiguous 

X^Qitj).  document  seems  ineffe(5lual  {e)  unless  the  construdlion  of 

(i)  That  ii,  a  JodgmeDt-Cradkor  is  eDtitled  to  the  flnut  piionty  i^guntl 
interests  of  which  he  has  as  against  those  of  which  he  has  not  notioe.  Bui  tiie 
only  intorest  orer  which  he  can,  in  either  case,  gain  priority  hj  meani  of  the 
Legal  estate,  is  another  Jndgment-Uen  on  a  henefidal  interast  For  be  can- 
not, eren  in  the  ahsenee  of  notice,  gain  priority  oTer  an  earlier  interest  m  the 
property,  (thongh  it  be  nnaccompanied  by  a  legal  estate,  and  siarely  aocmt  by 
a  transmission),  because  he  cannot  teke  more  than  the  Debtor  might  haYe  ap- 
plied to  payment  of  the  debt  ff);  nor  orer  an  earlier  jndgment-lien  (f)  i^ 
covered  against  one  who  had  the  legal  estate,  because  such  a  lien  is  legal.  And 
eTcn  jndgmento  against  one  for  whom  the  legal  estate  b  hdd  on  a  ttimph  (^ 
trust  are  legal  liens  on  the  tmstee*s  estate  fnwm  the  time  of  suing  out  execntioB 
(i),  unless  it  be  a  chattel  interest  (J).  A  judgment  (k)  entered  up  in  Eagla&d 
before  the  29  July  1864  affecte  tenemento  in  Uie  Rei^ter  Countiea  (/)  or  else- 
where (m)  from  the  entering  up  but  not  against  purchasers  of  tcaenente  in  a 
Renter  County  until  registration  there  (•).  A  judgment  entered  up  in  England 
after  that  day  binds  hereditamento  from  the  delivery  in  exeoutioB  (•),  but  not  as 
■l^nst  purchasers  of  tenemento  in  a  Register  Comity  until  ngistration  then 
(p).  A  Judgment  entered  up  in  Ireland  before  the  1st  August  1849  and  a  judg- 
ment forever  £150  entered  up  there  between  that  day  and  the  15th  July  1850 
binds  hereditamento  there  which  the  debtor  had  acquired  before  the  latter  day 
from  entering  up  (f).  A  judgment  for  not  exceeding  XI 50  entered  there 
between  those  days  binds  such  hereditamento  fh>m  the  deliverr  of  the  writ  to 
the  Sheriff  (r).  And  a  judgment  entered  there  before  the  15th  July  1850  lunds 
hereditaments  there  which  the  debtor  acquired  since  that  day— (while  a  judg- 
ment entered  there  since  that  day  affecU  other  hereditamento  there)— from  the 
registration  of  the  prescribed  Affidavit  in  the  Registry  of  deeds  (s).  Bat  in  all 
these  cases  (I)  (except  the  last)  a  judgment  is  still,  (as  agunst  a  disponee  Ibr 
value  wiUiout  notice  of  it,)  a  mere  lien. 

(a)  ifals,  p.  407  {d, «,  g).  (j)  Lewm  Tr.  568  (O- 

ib)  Defined,  eals.  p.  416.  (k)  See  aato,  p.  384-5. 

c)  ilalt,    p.  413  (i).    Below  Ch.  (/)  Tmwtotf v.  Tnfptt,  {OttlmgU Cmm, 

I.                                             [316.  2d  point,)  3  Sun.  301. 

(i\  BwUm  v.  JTeoas,  3  D.  6.  F.  J.  (m)  1-2  Vic,  o.  110,  s.  13. 

(e)  Sd.  Conjbotif  v.  MaekriU,  2  Eden.  (n)  Wutbnok  y.  BlgA,  3  E.  &  B.  757, 
347;  S€mhimM  v.  Earb,  Amb.  281.  But  modified  in  T.  v.  7*. 

Stttdrntm  V.  Prtcs,  9  Hare  193  seems  (o)  27-8  Yio.,  o.  112,  s.  1. 

coNlra.  (p)  27-8  Via, c.  1 12,  s.  1 ,  interpreted 

(f)  AmU,  p.  399  (s)-AOO  (•).      [318.  in  W9t4hrook  v.  BIgik, 

(f)  Benkam  v.  Keamt,  3  D.  6.  F.  J.  (f)  3-4  Via,  o.  i05,s.  22. 

(*)  Lewin  Tr.  568  (s,  A  (»•)  12-13  Vic,  c  95. 

(t)  29  Ch.  II,  a  3  (£.).  s.  10;  7  Wm.  (•)  13-14  Yio,  o.  29,  s.  6,  7. 

m,  c  12  (Ir.),  s,  7;  Biggmt  y.  Terib  (f)  2-3  Yic,  o.  II,  s.  5,  intarivreted 

Bg.  Co.,  2  Atk.  107.  in  IK.  y.  B. 
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the  document  has  been  established  by  decision  {a)  or  its 
words  are  such  as  an  unprofessional  person  would  under- 
stand to  confer  an  adverse  right  {b);  nor  can  notice' of 
circumstances    from    which   a    right  flows  preserve  the 
priority  of  that  right  when  the  claimant  has  long  acqui- 
esced in    an   adlion  by  which  the« property  was  (on  the 
ground  that  he  had  no  such  right)  recovered  from  him  (c); 
nor  as  we  have  (d)  seen  can  notice  (5f  a  judgment  prevent 
its  postponement  (d)  unless  registered  and  re-registered; 
nor  could  notice  of  a  right  to  be  endowed  out  of  the  bene- 
ficial interest  in  a  term  attendant  (^),  (the  only  instance  in 
which  a  widow  could  be  endowed  out  of  a  mere  beneficial 
interest),  prevent  its  postponement  (/);  nor  can  notice  of 
a  right  depending  on  a  condition  incapable  of  being  fulfilled 
without  the  purchaser's  consent  prevent  its  postponement 
(g) ;  and  notice  acquired  in  the  discharge  of  Parliamentary 
duties  is  not  efiectual  (A);  and  notice  does  not  deprive  a 
disponee  of  such  priority  as  his  disponor  had  (f)  unless  the 
disponee  himself  had  previously  held  the  property  subje(5l  to 
the  notified  claim  and  had  disposed  of  it  fraudulently  (J)  or  in 
breach  of  trust  (J) ;  nor  does  notice  prevent  the  acquisition 
of  priority  on  a  ground  (k)  paramount  to  that  of  certainty, 
— as,  that  the  postponed  disposition  was  fraudulent  (/); 
nor  does   notice  in  one   transa(5lion  deprive  a  party  of 
priority  in  another  long  afterwards  (m). 

(a)   Semkomm  t.  Eark,  Amb.  291.  445;  Uarrimm  t.  Forth,  Pre.  Cb.  51; 

Thomptomr,  Smpmm,  1  Dr.  &  War.  491.  Lewin  Tr.  617  (9) ;  2  W.  T.  L.  G.  49. 

fb)  Dwmt  T.  Dwnu,  4  Bea.  54.  Ami  see  L.  R.  11  C.  D.  334  I  22-30; 

(<r)  Hmr^f  y.  Rmvu,  5  Yes.  426.  modified,  Fntnr.  Hof,  1  D.  6.  M.6. 

It)  AmU,  p.  417  (lO-  405;  So  as  to  Bills  of  Exchange,  Ifof- 

(•)  Defined  ante,  p.  403  (i).  itn  v.  Mmrmm,  8  G.  B.  100. 

(f)  RadrntTY,  Vtmitrbml^.  Show.  P.  (J)  Admitted  Bmnoaf^  Com,  p.  432. 

G.  69,  commented  on  in  10  Yes.  271,  (k)  See  the  laler  Ghapters  of  this 

and  in  Bntler^s  n.  (i)  to  Ca  litt,  208a.  work. 

(9)  Lmflm  T.  Smm,  11  Yei.  170;  (0  O^rdkmr  t*  Pniftr,  Maen.  SeL 

See  Sag.  Y.  P.  750  (ifc,  A.  ca.  in  Ch.  182;  Sag.  Y.  P.  714  (1). 

(&)   fitft  Grmdmid  Cam,  Dake  on  (■i)HaMllrofiT.iioyMf  2  S.&L315; 

Gharitable  Uses,  639.  and  see  2  Hare  249. 

(•)   Bamm't  Com,  L.  R.  14  G.  D. 
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Notice  pro- 
▼ented  by 
counter- 
evideuce. 

Security  on 
contract  of 
Parcliase. 


And  we  shall  see  (a)  that  evidence  that  the  notified 
interest  does  not  exist  may  neutralize  circumstances  by 
which  a  disponee  would  otherwise  be  affe<5led  with  notice. 

And  a  seeming  extension  of  the  do(5lrine  has  already  (b) 
been  noticed. 


(a)  See  below  <:h'.  LII. 


(6)  Anl§,  p.  402  (n). 


(  428  ) 


CHAPTER  L. 

FORMALITIES    FOR   ACQUIRING   THE    LEGAL   ESTATE   OR 

ITS    EQUIVALENT. 


We  have  here  to  define  the  Formalities  (i)  by  which  the  Contents  of 
legal  estate  can  be  transferred  (a),  and  the  Circumstances 
under  which  a  party  has  the  best  right  to  call  for  it  (a) ;  to 
allude  to  the  Mode  of  registering  {b)  deeds  &c.  in  Ireland, 
Yorkshire,  and  Middlesex,  and  to  consider  the  Circum- 
stances under  which  a  disponee  of  a  chose'  in  acflion  is 
entitled  to  the  same  priority  as  if  he  had  the  legal  estate 
(a).  The  subjeifls  of  property  to  which  the  last-men- 
tioned circumstances  are  applicable  have  been  already  (c) 
considered. 

The  Legal  estate  in  a  Tenement  can  be  transferred   Formalities  for 
testamentarily  by  Will  (d)  or  Codicil  (e),  signed  (/)  and    i^Tesutef 
attested  (g)  as  already  described,   except  that  when  the   In-esp^tl^ely 

01  &  A  OWOF. 

tenement  was  Copyhold,  and  the  death  occurred  before  12   In  a  Tenement. 
July  1815  (A),  a  surrender  to  the  use  of  the  will  must  have 
preceded  («).    And  it  can  be  transferred  non-testamentarily 
by  a  Deed  (11),  except  when  the  tenement  is  Copyhold,  in 

(i)  Signature  by  the  holder  of  the  legal  estate  with  an  imaginary  name  is  as 
effectaal  to  transfer  that  estate  as  signature  with  his  real  name,  if  it  was  in  the 
imaginary  name  that  he  acquired  it  (j). 

(u)  Alike  as  regards  present  interests  in  corporeal  tenements  since  1  Oct. 
1845  (k),  (and,  in  some  cases  (/),  before  that  day);  Remainders  and  rerersions 
in  such  tenements  (m);  Incorporeal  tenements  (n);  Contingent  and  other  future 

(a)  For  the  mm  of  these  see  atU§,  Ch.  {g)  AnU,  p.  184  {g). 

XLVII.  Vk)  55  Geo.  Ill,  c  192,  s.  1. 

(6)  For  the  u»€  of  this  see  tmU,  Ch.  (•)  6  Cruise's  Digest,  35. 

XLVUL                                       [(c,  0-  iS)  Gabamm  t.  Kr^fi,  L.  R.  10  Ex. 

(c)  AmU,  p.  393  (e,  </)>  (l>  ^O;  3^^  2^4. 

(d)  7  Wm.  IV- 1  Vic  ,  o.  26,  s.  3.  in-  Ik)  8-9  Vic.,  o.  106,  s.  2. 
teroreted  in  GmrUmd  y.  Mead,  L.  R.  6  (0  Co.  Litt,  274a  (release  by  mitUr 
Q.B.  441,  and  extending  55  Geo.  Ill,  '.  droU),  273b  (release  by  m-r§iiai), 
c.  192,  s.  1.  275b  (confirmation). 

(t)  7  Wm.  rV-l  Vic.,  c.  26,  s.  1.  (m)  Co.  Utt,  312a. 

(/;  AnU,  p.  182  (•).  (»)  Ca  Litt,  172a,  S12a. 
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which  case  a  grant  entered  on  the  court  rolls  is  necessary 
(a)  and  sufficient  (b)  when  the  lord  is  granting  it  under 
a  custom  (c)  to  a  new  tenant,  and  a  surrender  to  the  lord  to 
the  use  of  the  transferee  is  necessary  {d)  and  sufficient  (c)  (i) 
when  one  Copyholder  is  transferring  to  another;  and  except 
when  an  Infant  is  transferring  under  a  custom  (in  which 
case  livery  of  seisin  (/)  is  necessary  {g)  and  sufficient  (g))* 
But  a  deed  is  necessary  to  a  transfer  whether  the  latter  be  by 
way  of  grant  (A),  feoflFment  (i),  release  (/),  exchange  (i), 
partition  (i),  assignment  (i),  surrender  (i),  or  lease  (i)\ 
except  in  the  cases  above  (k)  excepted,  and  except  when 
the  transfer  is  a  Surrender  by  oi>eration  of  law  (/),  a  Sur- 
render of  an  interest  which  might  have  been  created 
without  writing  (?),  a  short  Lease  made  under  certain 
circumstances  (m),  or  the  Assent  of  an  Executor  &c.  to  a 
bequest  (if),  and  except  when  the  transfer  is  made  under 
the  Land- Transfer  {o)  or  the  Record  of  Title,  act  (/),  in 
which  case  the  formalities  prescribed  by  these  acts  suffice. 
The  legal  estate  in  a  rent  charge  under  the  Improvement 

interesU  in  either  since  1  Oct.  1845  (9)  (these  having  been  previooslj  tnws- 
ferable  by  fine  or  recovery  (r)  or  by  indenture  with  false  recitals  (•));  and 
Rights  since  that  day  (9);  and  tnis  though  the  property  has  been  registered  imdsr 
the  Record  of  Title  (I)  or  I^nd-transfer  Acts  (m). 

Ci)  But  not  against  the  claims  of  the  lord  (e),  nnlesa  followed  by  admlt- 
tanoe. 

(a)  Dmy.  ITJbilldbr,  5  B.  &  Ad.  409.  0')  Co.  Litt.,  265a. 

(6)  Rm  T.  LwMfcii,  2  B.  &  A.  453.  (Jk)  AnU,  («,  d,  g), 

(e)  Necessary  Am  t.  Smnum,  2  Wils.  (/)  8-9  Vic,  o.  106,  a.  3,  combined 
125;  Kitig  y.  Hormckmrck,  2  B.  &  Ad.  with  29  Cha.  II,  c.  3,  s.  3.  For  de- 
189.  finition  see  ante,  p.  180  (i). 

(rf)  Dim  v.  WMer,  3  Bing.  N.  R.        (m)  8-9  Via,  c.  106,  a.  3,  29  Cha. 

922;  Dae  t.  Crup,  1  P.&  D.  37;  Love-  II,  c  3,  s.  2. 
dag  T.  Wmier,  12  Mod.  147, 5  Mod.  245.         (w)  AnU,  p.  75  (f). 

(«)  Horhek  v.  Prietiijf,  2  Sim.  75.  (o)  56-6  Vic,  o.  53,  s.  63-4;  38-9 

(f)  Described  «le,  p.  77-8.  Vic,  c  87,  s.  49. 

ig)  2  Davidson's  Conveyancing  (3d.  (|»)  28-9  Vic,  c.  88,  s.  26. 

Ed.),  221 ;  ante,  p.  1 18  (»);  8-9  Vic,  c  (9)  8-9  Vic,  c  106,  S.  6. 

106,  s.  3.  (r)  2  Cru.  Di.  333;  6  Cr.  DL  425. 

(&)  8-9  Vic,  c  106,  (present  inter-  («)  AnU,  p.  81  (a), 

ests).  s.  2;  Co.  Litt,  (fature  interesU)  (I)  28-9  Vic,  c  88,  s.  26. 

3 1 2a ;  Co.  Litt  (incorporeal  tenements)  (m)  25-6  Vic,  c  53,  s.  63 ;  38-9  Vie, 
172a,  S12a.                                               c  87,  s.  49. 

(0  8.  3.  (v)  Dee  v.  If  roof,  5  Ea.  132. 
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of  Land  Act  is  to  be  transferred  by  Deed  notifi&d  to  the 
Commissioners  (a). 

The  legal  estate  in  an  Annuity  can  be  transferred  testa-   ^^  ^  Annuity. 
mentarily  by  Will  or  codicil  {b\  and  nontestamentarily  by 
Deed  (c). 

The  legal  estate  in  any  other  Chose  in  a(5lion  (d)  cannot   In  a  Chose  in 
be  transferred  testamentarily  (^),  even  when  the  transfer 
is  supplemented  by  the  executor's  assent  (^)« 

The  legal  estate  in  a  Bill  (/)  or  Draft  (g)  of  Exchange,  a 
Cheque  (h)  (unless  crossed  "not  negotiable"  (i)),  a  Prom- 
issory Note  (j),  or  a  Debenture  (A),  can  be  nontesta- 
mentarily transferred  by  delivery  if  it  be  payable  to  bearer 
(/);  and  by  signature  on  the  back  (m)  or  face  (n)  and 
subsequent  delivery  (o)  if  it  be  payable  to  order  (p);  but 
cannot  be  transferred  otherwise  {q). 

The  Legal  estate  in  a  Marketable  security  is  generally 
transferable  in  the  mode  usual  in  the  stock-market; — that 
in  Government  (r)  or  Colonial-stock  (5)  except  while  a 
stock  certificate  to  bearer  is  outstanding  {t),  certain  East 
India  stock  («)  or  annuities,  Funds  in  Court  (t^),  and  Irish 
Land  Debentures  {w),  by  entry  in  the  appropriate  books, 
and  that  in  other  forms  of  East  India  Stock  by  Deed  or 
Delivery  (x)^ 

(a)  27-8  Yio.,  c.  1 U,  8.  65.  (m)  Qmry  y.  Phytk,  5  B.  &  C.  234. 

(6)  Avbmv.  Dciy,  4  B.  &  A.  60.  (m)  Ymmg  v.  GAnmt,  8  Jar.  N.  S.  637. 

(c)  OrH^oaa  y.  Brown,  38  L.  T.  145 ;  (o)  Ccx  y.  Trojf,  5  B. &  A.  474 ;  Chap- 

Ardm  y.  Ooodaen,  i  1  C.  B.  883;  Baktr  mm  y.  CoiUftt,  3  L.  J.  Ex.  186. 


y.  Brooke,  Moore  5.  (p)  Authoritiei  cited  aboye  in  this 

(d)  Defined  ante,  p.  55,  58.  page  (f-j);  Bylee,  83. 


?•)  Biihop  y.  CurHs,  18  Q.  B.  878.  (9)  Bwm^  y.  FUkmr,  10  C.  B.  N.  S. 

(J)  Hubbard  y.  Jadseon,  4  Bing.  390;  196.                                                  [50. 

Biidom  y.  Thompmm,  1  A.  &  £.  210.  (r)  83-4  Vio.,  0.  71,  8. 22;  0ee  8.22. 

(g)  Banco  d.  Lima  y.  ili^iD-Pemoiaii  (•)  40-1  Vio.,  0.  59,  s.  4  (1).    For 

Bh,,  L.  R.  8  C.  D.  170.  definitton  of  Colonial  Stook  Beet.26  (S). 

(A)  Bjles  on  Bills  (11th  Ed.j,  27;  (I)  3^-4  Via,  0.  71,  s.  81;  40-1  Vic., 

Keene  y.  Beard,  8  C.  B.  N.  S.  372.  0.  59,  s.  7  (3),  s.  10^  11. 

(t)  39-40  Vic.  c.  81.  (n)  40-1  YUi.,  0.  51,  8.  9;  23.4  Vio., 

0)  3-4  Ann.,  a  8  (E.),  (Ruff.  c. 9);  a  102;  24.5  Vio.,  0.  8}  25-6  Via,  c.7; 

9  Geo.  IV,  0.  24  (I.)  26-7  Vic,  c.  73. 

(VS  Ex.  CoOoriMy.^lraifdrH^,  L.B.  (v)  normdih  y.  Emm,  3  D.  G.  J.  563. 

11  Eq.  478;  see  also  40-1  Via,  0.  59,  («)  28-9  Vic,  0.  101,  s.  7, 13. 

8.  7.  (a)  Statutes  in  the  Goyemment  Index 

(0  Byles,  147  (t);  Ex.  C.  r.  S.  (4th  Ed.),  570^  571. 

54 
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The  Legal  estate  in  Stock  or  shares  of  ^  Company  is 
transferable  in  various  ways  according  to  the  constitution 
of  the  Company  (a);  but  usually  by  Deed  or  writing 
whether  the  Company  be  governed  by  the  Comx>anies* 
A6is  {b\  or  by  the  Companies'  Clauses  A6is  (c);  and  such 
deed  {d)  or  writing  (e)  is,  as  to  priorities  (d)  (i)  but  not 
as  against  the  Compan}*  (/),  efifedtual  without  being 
registered;  while  on  the  other  hand  registration  without 
transfer  is  void  (fy  But  a  Bankruptcy-trustee  does  not 
acquire  the  legal  estate  in  stock  &c.  transferable  by  Deed 
until  he  has  registered  (g). 

The  Legal  estate  in  Scrip  in  a  foreign  government  (h)  or 
a  Company  (i),  Exchequer  bills  or  bonds  (/),  and  the  like 
(j),  East  India  debentures  (^),  and  Government  (/)  or 
Colonial  (tn)  stock-certificates  to  bearer,  passes  by  delivery. 

The  Legal  estate  in  certain  Copyrights  (n)  axul  Patent- 
rights  (o)  seems  to  be  transferable  by  entry  on  the  appro- 
priate register  (ii). 

The  Legal  estate  in  a  Drainage  certificate  seems  to  be 
transferable  by  indorsement  {p},  • 

(i)  The  same  priDoiple  applies  to  Copyholds  {g),  Aafhoritiet  on  the  Reds- 
tration  of  Shares  (r),  and  on  the  valne  of  signature  by  the  transferee  («),  and  of 
transfers  in  blank  (I),  are  cited  below. 

(ii^  An  assignee  of  a  Copyright  cannot  (m)i  but  an  assignee  of  a  Patent -right 
^^7  (c)i  maintain  an  action  for  infringement  before  his  assignment  Is  registered. 

(a)  See  (for  a  pretty  full  statement)  [k)  Under  the  40-1  Yio.,  o.  5t,  b.  5. 

8  Lindley  on  Partnership  (4th  Ed.),  (0  SS-4  Via,  o.  71,  s.  32. 

703-4.  im)  40-1  Vic,  c  59,  8.  7. 

{h)  25-6  Vio.,  <}.  69,  s.  22,  24,  31.  (n)  5-6  Via,  a  45,  8. 13,  modified  by 

(c)  8-9  Vic.,  0.  16,  B.  14,  15.  8.  14,  22;  7  Via,  a  12,  s.  8,9;  and  see 

(<f)  I>oiMUMmy.Gt/bl,L.R.2Eq.  274.  15-16  Vio.,  c.  12. 

(•)  Exp.  Sargmt,  L.  R.  17  Eq.  275.  (o)  15-16  Vic ,  c.  83,  8.  35. 

(f)  D.  V.  G.;  See  CoHam  v.  Eartern  (p)  10-11  Vic,  o.  1 1,  8.  9. 

Cos,  R,  Co,,  1  J.  &  H.  243;  /oAiuony.  (y)  Ante,  p.  424  (•). 

R§nUm,  L.  R.  9  Eq.  181 ;  Davu  y.  Bk.  (r)  Seark  y.  Law,  15  Sim.  95. 

England,  3  Bing.  393.  («)  Foster y.  Bk,  England,  8  4  B.  «89. 

ig)  Ex.  London  ^e.  Co,,  L.  R.  9  Eq.  (<)  Swan  y.  Nth  British  ^.  Co,,  2  H. 

653.  &  C.  195,  (obsenred  on  in  L.  R.  1 1  Eq. 

(A)  Goodwin  y.  BobarU,  L.  R.  1  Ap.  319,  and  in  Lindley  706) ;  Ex.  Sargmt, 

476.  L.  R.  17  Eq.  273. 

(•)  Rumbatt  y.  MtiropoHtan  Bk,,  L.  (n)  Hastatt  y.  Wrigy,  L.  R.  10  Eq. 

R.  2  Q.  B.  D.  194.  509. 

0) Sd.  Heultim r.Si^g^rs,  I  Ex.  861 .  (»)  5-6  Vic,  c  45^  s.  24. 
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The  Legal  estate  in  any  other  Chose  in  a(5lion  than  those 
above-mentioned  cannot  be  transferred  (even  nontestamen- 
tarily)  so  as  to  give  priority  over  beneficial  rights  subsisting 
ai  the  lime  of  the  transfer  (a),  unless  the  transfer  amount  to 
a  Novation  {b)j  or  the  rights  in  question  be  counter-claims 
which  have  arisen  since  notice  of  the  transfer  was  given  to 
the  party  liable  {c),  and  the  transfer  be  made  by  absolute 
assignment  in  writing  (not  by  way  of  charge  only  (J)), 
with  express  notice  in  writing  to  the  party  liable  (d). 
There  is  an  earlier  enadlment  as  to  Life-Policies,  under 
which  priority  is  regulated  by  the  date  of  the  notice 
(«),  but  which,  in  other  Tespe<5ls,  seems  covered  by  that 
>ust  stated,  unless  the  former,  which  mentions  "assignment 
or  other  derivative  title, "  is  to  be  construed  as  extending 
to  cases  in  which  the  assignment  is  not  absolute  or  is  but 
a  Charge  (i),  in  which  case  the  right  to  give  a  discharge 
for  the  money  must  havie  subsisted  in  the  assignor  at  the 
time  of  the  assignment  (/)  and  the  notice  must  have  been 
served  at  a  principal  place  of  business  of  the  Company  (e). 

The  Legal  estate  in  a  registered  British  Ship  can  be  In  a  Corporeal 
transferred  by  Deed  (g),    which  is  not  eflfedlual  as  to  ^j^^i 
priorities  imtil  it  is  registered  (A). 

The  Legal  estate  in  a  Cargo  or  part  thereof,  whether  on 
board  ship  (i)  or  warehoused  after  landing  (j)  at  a  suffrance 

(i)  It  does  not  extend  to  a|>roMtfi  to  assign  (h). 

(a)  Before  the  Jadicatnre  Act,  Man"  T/)  s.  I. 

gImY.  Dixon,  3  H.  L.  702.    Since  that  Gr)  17-18  Vic,  c.  104,  s.  55,  66; 

act,  Vomg  y.  Kiiekm,  L.  R.  3  Ex.  127.  StapkioH  y.  Hoffmen,  2  H.  &  G.  918; 

As  to  what  rights  are  deemed  (in  this  HnUardr.  Jk>hnstonB,3  Tan  177;  Spirit 

sense)  to  exist  at  the  time  of  the  trans-  qftht  Oeean,  34  L.  J.  Ad.  74. 

fer,  see  Britm  y.  BamusUr,  L.  R.  3  Q.  B.  (lb)  s.  57,  66,  f  1 ,  73,  43. 

D.  569.  (fi  Nailmn  y.  Gikt,  5  Tail.  558. 

(6)  Accordingly,  5  A.  &  E.  115-16.  U)  Barhmp  v.  Me^tUin,  (a  leading 

For  definition  of  Noyation,  see  onto,  p.  case),  L.  R.  4  U.  L.  317;  sd.  Inmerial 

154  /.  1.  Bk.  y.  London  4«.  D.  Co.,  27   L.  T. 

<<;)  Brico  y.  Bannisltr,  L.  R.  3  Q.  B.  234h,  /.  17-18. 

D.  669;  ante,  p.  154  (•)  (/).  (*)  Spencer  y.  Clarie,  L.  R.  9  C.  D. 

(rf) 86-7  Vic,  0. 66  ( E),  s. 4  (6) ;  40-  1 87.    Bnt see  (especially  as  to  the  cop- 

1  Vic,  c  57  (I.),  s.  28  (6).    See  also  responding  pcnnt  under  the  36-7  VioJ,- 

Leigh  y.  Leigh,  1  B.  &  P.  447.  Bnee  y.  BamueUr,  L.  R.  3  Q.  B.  ik 

(•)  30-1  Vic,  0.  144,  s.  3.  574-5. 
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wharf  (a),  can  be  transferred  testamentarily  by  Will  (b)  or 
codicil  (b)  (supplemented  by  the  executor*s  assent  (6)),  or 
(no  doubt)  by  Donatio  mortis  causa  (c);  and  nontesta- 
mentarily  either  by  Delivery  of  the  goods  (d)  (i),  by  (at 
least  in  case  of  goods  landed)  Attornment  («),  or  by 
Indorsement  and  Delivery  of  the  bill  of  Lading  (/)  (at 
least  if  drawn  to  "order  or  assigns"  (g));  but  not  by  gividg 
out  a  delivery-order  nor  by  acceptance  thereof  from  Uie 
holder,  (for  a  delivery-order  merely  transfers  the  right  to 
call  for  the  legal  estate  conditionally  on  there  being  no 
stop  on,  and  having  been  no  delivery  &c.  of,  the  goods 
when  it  is  presented  (A)) ;  and  not  by  giving  a  Wharfinger's 
certificate  (i).  When  delivery  of  the  Bill  of  Lading  is  the 
means  selecfled,  the  goods  will,  when  such  an  intention  is 
shown  by  the  circumstances,  pass  (to  an  indorsee  for  value 
of  the  bill)  as  from  the  time  when  it  is  posted  to  him  (j)f 
but  subjedl  to  any  condition  which  the  transferor  may 
have  imposed,  though  not  indicated  on  the  bill,  (as,  that 
the  transferee  shall  accept  an  accompan3dng  bill  of 
exchange  (k)).  But  a  purchaser  for  value  under  an 
indorsement  and  delivery  of  the  bill  of  lading  is  entitled  to 
priority  over  an  interest  derived  by  a  mere  delivery  of  the 
goods,  unless  he  was  aware  of  it  (/). 
The  Legal  estate  in  any  other  Corporeal  Personal  Chattel 

(i)  Delivery  of  goods  oan  be  made  even  while  they  are  in  the  custody  of  the 
Sheriff  («). 

(a)  Barhme  y.  M9jf€r»Ubi,  (a  leading  of  Lading  drawn  in  parts  see  4  H.  L. 

case),  L  R.  4  H.  L.  317;  sd.  Iu^mHoI  825,  and  GiiUrtr.Otdgntm,  L.  R.8  Cb. 

Bk.  V.  LtrndoH  4^  D.  Cc.,  87  L  T.  234b,  16. 

1 17-16.  (g)  Rodger  v.  C.  d*Jff.  d.  Pmu,  L.  B. 

(6)  See  7  Wm.  IV-1  Via,  c.  26,  s.  3.  2  P.  C.  253, 

[cj  See  wt;  p.  126;  below  p.  429  (6).  (k)  Imptrial  Bk.  v.  Lomion  4%.  P.  Co, 

[i)  Saihm  y.  Gilu,  5  Tan.  558.  27  L.  T.  234b  /.  19-22,  235a,  L  40-42. 

(«)  Iw^^trial  Bank  t.  Lombn  4«.  D.  (i)  Gutm  y.  Bokkom,  L.  R.  10  Ch. 

Co.,  27  L.  T.  235a,  235b  {Jm,),  235a  I  49. 

1-5,  50-60;  and  see  Totrng  y.  Lambert,  (j)  Banco  d.  Lima  y.  Angh-Perumam 

L.  R.  3  P.  C.  142.  Bt.,  L  R,  8  C.  D.  170. 

(/)  HaUle  y.  Smkk,  1  B.  &  P.  564;  (i)  See  L.  R.  8  C.  D.  170-1. 

Coventry  y.  GhdMtono,  L.  R.  4  £q.  493;  (0  Sd.  Nathan  y.  Giles,  5  Tan.  558. 

Barber  Y.Megerttein,  L.R.4  R  L317,  (m)  See  Unkm  Bk,  y.  Lenanton,  38  L. 

Shepherd Y.  Harrit,  L  R.  5  H.  L.  116;  T.  701. 
sd.  26  L  T.  2S4b  1 17-ld.  As  to  Bills 
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can  be  transferred  testamentarily  by  Will  or  codicil  with 
the  executor's  assent  (a) ;  or  by  delivery  when  the  donor 
believes  himself  to  be  in  a  dying  state  (b) ;  and  nontesta^ 
mentarily  by  word  of  mouth  or  otherwise  (r),  with  such  (if 
any)  formalities  as  are  applicable  for*  evidencing  the 
transaction  (i),  if  the  disposition  be  for  value  (d);  but,  if 
it  be  gratuitous,  only  by  Deed  (d),  or  by  Delivery  of 
the  possession  (/)  or  of  something  giving  control  over 
it  {g),  or  by  an  Attornment  from  some  third  person 
who  holds  (h)  it,  or  by  a  Change  in  the  condu(5l  of  the 
parties  shewing  that  the  ownership  has  been  changed  (<)  (in 
which  last  case  it  is  not  clear  but  that  a  continuance  in 
possession  as  owner  may  be  necessary  on  the  donee's  part 
if  he  already  had  the  possession  as  Agent  for  the  owner 
(/)).  Documents  by  which  a  chose  in  a(5lion  is  secured  are 
deemed  chattels  corporeal  within  this  rule,  (for  example, 
a  Policy  of  Insurance  (^),  or  a  Railway  Company's 
Debenture  (/) ;)  but,  of  course,  delivery  &c.  of  them  does  not 
pass  the  legal  estate  in  the  money  secured  by  them.  It 
seems  that  a  document  of  Title  to  a  tenement  is  also  a 
corporeal  personal  chattel  within  this  rule  (m). 

The  foregoing  part  of  this  chapter  does  not  refer  to   Fonnalities  for 
dispositions  under  Powers.    These  formerly  required  such   J^jJesute by 
formalities  (i»),  and  such  only  (»),  as  were  prescribed  by  *  dispowtion 
the  power;  and  now  may,  if  nontestamentary,  be  made  Power. 

(a)  7  Win.  lY-l  Via,  a  26,  8.  3.  ified  by  Trimmtr  t.  Panfty,  L.  J.  25  CL 

(6)  HHUy.  HiOi,  8  M.  &  W.  401;  424. 

mtU,  p.  126.  00  Dot^Uu  y.  WtOsom,  17  C.  B.  696^ 

(c)  OHmow  T.  Si^plt  (at^e),  11  Moo.  (t)  Sd.  WmUr  y.  WmUr,  4  L.  J.  N. 
P.  G.  551 ;  sd.  iliMWty.  Capper  (pledge),  S.  669,  duapproyiDg  Shsr  (or  Skowtr) 
5  Bing.  N.  C.  56.  y.  PHeh  (or  Pifel),  4  Ex.  478. 

(d)  For  these  see  oiift,  i80(a-/),  (J)  Thii  oconrred  in  WnUmr  y.  ITm- 
180  C;)-184  (J),  tvt  bnt  does  not  seem  to  haye  been 

(•)  Sd.  2  Sand.  47a,  n.  (d),  tbonght  essentiaL 

f/;  JtawMM  y.  Horw,  L.  R.  1  Ex.  D.  {ft)  iliawMiu  y.  flar»,  L.  B.  1  Ex.  D. 

169;  sd.  Bowm  y.  Foihnoke,  18  G.  B.  169. 

N.  3.  524  /.  28,  2  Sand.  47a  {d).   I  do  (l)  Barkm  y.  Qmam,  8  H.  &  N.  387. 

not  refer  to  Btnu  y.  Capptr^  because  (m)  Cases  cited  in  Gopinger  on  Title 

(notwithstanding  the  marginal  note)  Deeds  4  (<f). 

it  waa  the  case  of  a  Pledge.  («)  Sngden  on  Fiowert  (8th  Bd.).206^ 
isD  Swuik  y.  Smkh,  2  Stra.  975,  qual- 
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either  as  above  (a),  or  by  Deed  with  two  witnesses  (a);  bul^ 

must,  if  testamentary,  be  made  in  the  same  way  (ft)  as 

other  testamentary  dispositions  {c). 

FormalitieB  for       The  Legal  estate  may  be  Disclaimed  by  Deed  (d)\  and,* 

the  L^**^       according  to  modem  authorities^  even  orally  (^),  or  by 

estate.  implication  {e).    The  modem  rule,  no  doubt,  has  been- 

introduced  on  account  of  the  difficulty  (on  principle)  of 

compelling  one  into  whom  a  legal  estate  has  been  passedt 

without    his    consent    to    execute    a    formal    Deed    of 

Disclaimer, —  but  there  would  be  nothing  more  unwar- 

rantable  in  compelling  him  so  to  do  than  in  compelling  the 

heir  of  a  trustee  to  convey,  and  if  the  legal  estate  can  be 

disclaimed  in  any  less  formal  manner  than  that  in  which 

it  can  be  conveyed  titles  will,  be  less  secure.     Hence  iii 

early  times  an  informal  disclaimer  was  considered  void  (/)• 

Circumstanoes        The  Best  right  to  Call  (g)  for   the    Legal  estate  k 

the  Best *^gbt   coJ^fe^red  by  an  Agreement  to  transfer  {h)  it;  or  l>y  a 

to  CaU  for  the    Declaration  of  Trust  (/)  which  the  holder  of  that  estate 

has  made  {j)  when  entitled  to  transfer  it  (A),  or  when- 
authorized  by  one  who  is  (/),  or  whom  he  {m)  (or  probably 
even  the  person  acquiring  this  right  (»),)  believes  to  ber 
entitled  to  dire(5l  such  a  transfer ;  especially  if  the  holder 
who  makes  this  declaration  is  one  to  whom  the  legal  estate 
has  just  before  been  transferred  at  the  request  of  the 
person  acquiring  this  right  (0),  even  though  that  transfer 

(a)  22.3  Vio.,  o.  35,  8. 1*2.  (i)  Defined  oife,  p.  184  (6). 

(6)  Stated  ami;  p.  179  (U),  182  (0,  \j)  Sd.  WUmot  t.  Ptt»,  6  Hm  22; 

184  (^).  Bd.  Rooper  y.  Harriaom^  5  Hare  107  f 

(c)  7  Wm.  IT-1  Via,  o.  26,  a.  10.  Wilkw  v.  Bodmgi<m,  2  Yem.  599.    Sm 

(d)  Tovnwm  t.  TkheU,  3  B.  &  A.  31.  alao  Pmnfnt  v.  Wmitor^  2  Yez.  486. 
(«)  Re  Gordon,  RoberU  v.  Gordcm,  L.  (k)  As  in  R,  v.  H.;  W.  y.  R.;  and  B, 

R.  6  C.  D.  531.  y.  H. 

(f)  Butler  4r  Bak§r*t  Cau,  3  Ck>.  26,  (/)   Stanhope  y.  Varmt^-,  (in   which 

27.  howeyer  there  were  other  oiroamstanoes) 

is)  The  effect  of  thu  on  priorities  is  2  Eden.  81. 

ezpLiined  aboye,  Ch.  XLYII,  p.  388  (m)  As  in  the  case  supposed  in  5^ 

«99.  Hare  22. 

(A)  BlaiU  y.  Hungerjordy  Pre.  Ch.  («)  See  anie,  p.  394  (9),  401  (0); 

1 58 ;  Windham  y.  Riehardton,  2  Ch.  Ca.  ho)  Blake  y.  Umgerford, 
213. 


TORMAXITIBS  FOR  ACQUtRING  THE  LEGAL  ESTATE,  &C.  431 

had  been  made  primarily  for  the  transferee's  own  benefit 
as  mortgagee  (a).  But  the  best  right  to  call  for  the  legal 
estate  cannot  be  acquired  by  one  who  then  knows  that 
another  has  a  better  right  to  do  so  (b)  than  he  who  purports 
to  confer  it.  In  such  a  case  the  declaration  &c.  fails  to 
protecfl  him  against  either  the  interest  of  that  other  or  even 
any  interest  which  any  third  person  may  have  in  the 
property  (&),  because  though  he  is  without  notice  he  does 
not  purchase  in  good  faith  {b).  Nor  can  such  right  be 
acquired  from  one  who  fills  an  office  to  which  the  law  has 
annexed  a  trust  inconsistent  with  the  declaration  (c), 
though  he  lias  entered  on  behalf  of  the  person  for  whom 
be  declares  the  trust  (c),  and  though,  in  the  document  by 
which  he  was  appointed,  a  trust  for  that  person  was 
ineffedluaily  declared  {c}^  Nor  is  this  right  conferred  in 
respe(5l  to  shares  by  depositing  a  deed  by  which  they  had 
been  transferred  to  the  depositor  (J),  at  least  if  the 
transfer  had  been  made  to  him  on  an  agreement  that  it 
should  not  be  registered  {d),  though  the  depositee  liad  no 
means  of  knowing  of  that  agreement  (d).  And  much  less 
is  it  conferred  by  mere  notice  to  the  trustee  (e).  And  of 
course  it  will  not,  as  regards  one  incumbrance,  be  conferred 
by  a  -covenant  (/)  to  hold  on  trust  to  prote<5l  another 
incumbrance.  But,  by  obtaining  the  deed  under  which 
the  trustee  acquired  the  legal  estate,  a  purchaser  obtains 
(g^)  (or  did  under  the  former  pracflice  (g)  obtain)  an 
equivalent  advantage^  unless  the  rival  owner  could  describe 
the  deed  (A). 

The  mode  of  Registering  Deeds  in  Ireland  (i)  Yorkshire   ModeofRegU- 

terinir  Deeds, 
(a)  Blakt  r.Hmgerford.'Br^ClL.  158.        (h)  Ante,  p.  381  (e). 

(()  WUbtighlnf  v.  Witkmg»fy,  1  T.  R.        (0  6  Ann.  (Ir.),  o.  S,  s.  6,  7,  15;  8 

774.    As  to  bad  faith  see  oitlc,  p.  400    Ann.  (Ir.),  o.  10,  s.  2-3;  8  Geo.  I,  c.  15, 

(A).  s.  2, 3 ;  25  Geo.  Ill,  o.  47,  s.  2 ;  2-3  Wm. 


(c)  Sd.  Shaw  y.  Joms-Ford,  L.  R.  6     IV,  o.  87,  s.  29;  21-2  Vio ,  o.  105,  s.  l- 
.  D.  12  /.  5, 

f 

(f)  Frtr§  y.  Jifoort,  8  Pri.  475.  As  to  dispositions  made  in  Great  Bri- 

(g)  Sd.  Mamfidrea  y.  MmmtbnU,  10    tain  8  Ann.  (IrJ,  0. 10,  s.  1 ;  3  Geo.  IV, 
Vez.  271,  ezpUuned  ex.  Knoit^  il  Yez.    c.  116;  16-17  Vio.,  c.  78. 

613. 


C.  D.  12  /.  5,  (rvd.  on  another  point).  4;  27-8  Vio.,  a  76,  s.  1-6. 
(d)  Oriigoia  y.  Broum,  38  L.  T.  145.  M  to  taking  Affidayits,  1 
(•)  WUmoi  y.  Pikt,  5  Hare  22.  78,  s.  6;  40-1  Vio.,  o.  57,  s.  74. 
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CircumitaDceB 
nnder  which 
tho  disponee  of 
a  Chotein 
action  &c.  is 
entitled  to 
priority  as  if 
he  bad  the 
Legal  estate. 
Generally. 


What  oircom- 

fitanoesare 

requisite- 


(a)  and  Middlesex  (b)  is  so  fully  explained  in  the  ena<5lmente 
in  the  notes  that  I  will  not  further  enlarge  upon  it. 

The  circumstances  under  which  the  disponee  of  a  chose 
in  a(5lion  is,  as  already  {c)  stated,  entitled  to  the  same 
priority  as  if  he  had  the  Legal  estate,  are  those  calculated 
to  enable  a  subsequent  disponee  to  discover  the  disposition 
attended  by  them  (i),  and,  (as  they  were  originally  recog* 
nized  on  the  ground  that  he  who  negledls  to  ensure  this 
result  a(5ls  unfairly  towards  subsequent  purchasers),  the 
question  whether  a  competitor  whose  disposition  is  at- 
tended  by  them  may  take  advaiitage  of  them  when  brought 
about  without  effort  on  his  part  has  been  raised,  but  de- 
cided (d)  in  the  affirmative*  Inquiry  (from  the  holder  of  the 
fund  or  otherwise)  as  to  rival  interests  is  not  {e)  one  of 
these  circumstances ;  nor  is  the  obtaining  of  Documents  of 
Title  (/)  (11). 

Knowledge  (in)  on  the  part  of  the  person  from  whom  an 

(i)  A  case  (g)  which  seems  to  me  nnoonneoted  with- this  rale  is  sometimes  (A) 
referred  to  in  discossions  on  it.  The  holder  of  shares  in  a  Company  signed  a 
declaration  of  trast  of  them  and  afterwards  agreed  to  mortgage  them  to  the  Co., 
and  the  beneficiary  was  held  entitled  to  priority  over  the  mortgagee,  thoii|^ 
knowledge  by  the  Company  was  the  cironmstanoe  equivalent  to  the  legal  mttSo, 
and  though  Uie  Company  was  not  aware  of  the  declaration.  But  the  reasons  of 
this  were  (•*),  that  the  shares  had  been  purchased  with  trust-money,  and  neTer 
belonged  to  the  trustee,  the  title  of  the  beneficiary  being  quite  independent  of 
the  declaration,  and  that  the  agreement  was  but  a  contract  psr  9trba  dsykters. 

(u)  Yet  they  cannot  be  recoyered  back  {j), 

(ui)  The  text-books  (i)  discuss  as  a  single  question  the  sufildenqy  of  infbr- 
mation  for  the  purpose  h^  under  oonsideration,  and  its  suffidenoy  for  that  of 
preventing  the  acquisition  of  priority  by  means  of  the  legal  estate  &c.;  but  no- 
tice sufiicient  for  tiie  latter  purpose  is  not  necessarily  sufiScient  for  the  formofi 


(a)  West  Riding,  2-3  Ann.,  e.  4,  s.  7, 
8, 12,  17,  18;  6  Ann.,  b.  20  (Ruff.  5 
Ann.,  c.  18),  s.  1,  S,  5,  9,  10;  6  Ann., 
a  62  (Ruff.,  c.  85),  s.  (in  Ruff.)  2,  10- 
18,16-18,20-2,27,81,84. 
East  Riding,  6  Aon.,  c.  62,  sections 
abore  cited  except  s.  84. 
North  Riding,  8  Geo.H,  o.  6,8.8, 11- 
14,  18-25, 86. 

(6)  7  Ann.,  o.  20,  s.  5-7,  16,  18, 19. 

(e)  Jnto,  p.d88(/). 

[d)  lAoyd  y.  Bwdt,  L.  R.  8  Ch.  488. 

(«}  FotUr  T.  CMftiffl^  9  BIL  N.  & 
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382  (see  373  jfn.),  explamed  Mmm  t. 
BM,  1  Hare  85;  Timmm  t.  RamAMom, 
2  Ke.  35. 

(f)  Wmiam  y.  Thorp,  2  Sim.  257; 
SioA$  V.  Dobmn,  4  D.  G.  M.  G.  11. 

(y)  Mmrra^  y.  PndbHf,  12  C.  &  F. 
764. 

^  (&)  Fisher  Mortgages  (2d.  Ed.),  683 
(•*.). 

(t)  Accordingly,  19  Bea.  275  I  5-8. 

0)  Oihmm  y.  Omrfmry,  7  M.  &  W. 
555. 

(k)  As,  Fish.  Mor.  590  J99. 


PORIfALITIBS  FOR  ACQUIRING  THE  LEGAL  ESTATE,  &C.   483 

intending  disponee  would  probably  inquire  is  the  circum- 
stance generally  recognized  as  having  this  eflfe(5l  (a),  even 
though  that  person  be  a  Company  exempt  from  recognizing 
merely  beneficial  interests  (6),  or  be  himself  the  disponee 
(c)  (i)  or  transmittee  (d)  who  relies  on  the  circumstance 
(unless  he  has  signed  a  document  in  which  his  interest  is 
unnoticed  but  through  which  title  to  the  subsequent  dispo- 
sition must  be  traced  (e));  and  though  he  acquired  the 
knowledge  in  a  dififerent  capacity  from  that  in  which  he 
would  be  inquired  of  (/).  But  it  seems  necessary  (g)  that 
he  should  have  acquired  the  knowledge  after  he  had  begun 
to  fill  the  charadler  of  person  from  whom  an  intending 
disponee  would  inquire.  And  Construdlive  notice  {h)  is 
never  suflScient  (i).  And  when  the  subjecfl  is  a  Life- 
insurance  notice  must    be  given  in    the  prescribed  (j) 

nor  for  tliat  of  withdrawing  consent  to  the  continuance  of  a  chose  in  action  in 
the  Order  and  Disposition  {k)  of  a  Bankrupt  disponor  (cases  on  which  point  are 
not  referred  to  in  this  chapter  except  when  likely  to  elncidate  the  question 
under  consideration  (l\).  To  discussions  on  Uie  adequacy  of  Evidenoe 
to  proTe  knowledge  (m),  and  on  the  means  hy  which  it  can  hest  he  communi- 
cated (m),  I  need  merely  refgr.  Notification  hy  a  letter  delivered  at  the  office 
of  the  addressee  after  hnsiness  hours,  is  not  treated  as  communicating  know- 
ledge until  the  time  when  it  was  prohahly  read,  nor  therefore  as  conferring 
priority  orer  a  riral  interest  knowledge  of  which  was  acquired  at  that  time  Co). 

It  is  regrettahle,  having  regard  to  the  oomplication  incident  to  this  principle, 
that  there  is  not  some  public  functionary,  notice  to  whom,  effected  by  the  same 
simple  means  by  which  notice  to  the  holder  is  effected  now,  should  be  the 
necessary  and  sufficient  means  of  acquiring  priority  under  this  rule. 

(i)  A  Compamy,  indebted  on  bond,  but  entitled  to  countercUums,  has  been 
held  (p)  precluded,  (by  silence  when  informed  of  an  assignment  of  the  bond,) 
from  setting  up  counterclaims  agiunst  the  assignee.  But  this  has  not  (9)  been 
extended  to  other  cases. 

(a)  Lhydr.  BmUu,  L.  R.  3  C.  D.  488;  (j)  30-1  Yic,  c  144,  s.  3. 

and  see  as  to  Order  and  Disposition,  {k)  Re  Cor6w,  4  Dea.  &  Ch.  357. 

^taoorf  r.  5*i%.  4  D.  G.  J.  S.  643.  ( /)  See  Safron-  WaltUn  B.  S,  y .  Ray- 

(6)  Stewart  r.  Shelley.  ner,  L.  R.  14  C.  D.  409-10. 

(e)LMwrv.  frtttM,L.R.4C.D.101.  (m)   2  White  &   Tudor*s  Leading 

See,  for  a  curious  result,  Somereei  y.  Cases,  Eq.  (4th  Ed.),  804b;  and  see  L. 

Cos,  33  Bea.  634.  R.  3  Ch.  490  /.  33-4,  qualified  in  Smith 

(d)  Stephener.  VenabUs,  30 Bea.  625.  t.  Smith,  2  C.  &  M.  231,  Fish.  Mor. 

(«)  Commrt.  P.  Wke.  r.  Harhy,  23  1093.                                            [pi.  15. 

BeA.  508.  (")  Lewin  on  Trusts  (5th  Ed.),  505 

(f)  Meux  V.  Bell,  I  Hare  88  /.  7-8.  (o)  Cali$her  v.  Forbes,  L  R.7  Ch.  109. 

{g)  Somertet  v.  Coor,  33  Bea.  634.  (p)  Uercuks  I,  C.  v. BrwUom.  L.  R.  19 

(A)  Defined  ante,  p.  416;  expliuned  Eq.  302;  see  aleo  Cobmal^,  Co ,  23  L. 

below  Ch.  LH.  T.  N.  S.  40, 

(t)  Brighi's  Tnuff.  21  Bea.  430;  sd.  {q)Ltwerr.  WUket,  L.R.4C.D.101. 
Lhyd  ▼.  BoHkt,  L.  R.  3  C.  D.  490  /.  35. 
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manner,  at  least  if  the  priority  be  claimed  under  the  AA 
(a).  And  when  the  person  whose  knowledge  would  other- 
wise be  requisite  is  interested  in  concealing  any  claim 
inconsistent  with  the  disposition  thus  known  to  him,  (as, 
when  it  was  he  who  made  that  disposition  (6),)  his 
knowledge  is  insufficient  (i),  and  a  memorandimti  on  the 
last  document  through  which  title  is  traced  probably 
answers  instead  (c).  And  when  the  fund  is  in  Court  (J),  a 
stop  order  is  the  appropriate  step,  thou^  the  trustee  be 
disponee  (e),  at  least  if  the  Court  has  dealt  with  the  fund 
(/).  And  when  part  of  the  fund  is  in  Court,  either  notice 
(g)  to  the  holder  of  the  rest  or  a  stop  order  (A)  is  sufficient 
as  to  the  whole.  But  notice  to  the  Accountant-General 
was  never  regarded  (i) :  and  a  Stop  order  is  only  effedlual 
as  regards  the  charge  in  respedt  of  which  it  is  obtained; 
and  if  both  parties  have  simultaneously  obtained  (A),  or  if 
neither  has  obtained  (/),  a  stop  order,  priority  will  still 
depend  on  earlier  knowledge.  A  stop  order  is  granted  only 
after  notice  to  all  who  have  previously  obtained  such 
orders  (m),  and  not  if  the  fund  belong  to  a  Lunatic  (n). 
In  other  cases,  when  there  is  no  person  on  whom  to 
serve  notice,  (as,  .when  the  fund  is  standing  in  the  name 
of  a  deceased  person  whose  executor  has  not  proved  (o),) 
a  Distringas  on  the  fund  is  necessary. 

(i)  The  contrary  seems  to  bold  as  to  Order  and  Disposition  (p). 

(a)  30-1  Vic,  0.  144,  s.  8.  &  S.  20,  /.  25-8 

(6)   BrowM  V.   Savage,  4  Dr.  685;  (•)  Warbmrton  v.  Hill 

WWes  V.  GretnJuU,  (No.  1.),  29  Bea.  (i)3rc.Lco(/vJ9«cA4iiu»i,d8Bea.234, 

376.  10  Jar.  223. 

(c)  See  Commrt,  P.  Wki.  y.  Harby,  {k)  Timaon  y.  Ramthoitomt  2  Ke.  85. 

23  Bea.  508.  (0  So  in  cases  of  Order  and  Dispo- 

(<f)    WarburUm  y.  HiU,  Kay.  470;  sition,  MaUhtwa  y.  Gabb,  Thompstm  y. 

Grtem  y.  Beekford,  5  Sim.  195.  TompHiw. 

(«)  BUerY.MaeUan,  3  Jnr.  N.S.  283;  (m)  Hmika  y.  Day,  10  Sim.  42. 

Swayne  y.  Swayns,  il  Bea.  463.  (n)  Re  WWcmstm,  L.  R.  10  Ch.  78, 

(/)  W^«  ▼.  B.f  p.  478  /.  27-30,  which,  oyerruling  ex.  Piglotif  3  Macn.  &  G. 

however,  seems  to  haye  been  meant  in  268. 

another  sense.  io)  EHy  y.  Bridget,  2  Y.  G.  Cb.  486. 

(g)  Reasoning  in  Maithnot  y.  Gabb,  (p)  Ex.  Rogers,  8  D.  G.  M.  G.  271, 

15  Sim.  51;  and  in  Thomptom  y.  Toa^  modified  in  WilUs  y.  GretnkiU,  (No.  2), 

'^'  w,  2  Dr.  &  Sm.  8.  29  Bea.  390,  affd.  id.  p.  d93n. 

(h)  Sd.  TAoRpson  y.  Tompkuu,  2  Dr. 
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The  characSler  of   "person    from  whom  an  intending    iFA^tknow- 
disponee  would  probably  inquire"  is  (in  the  case  of  a  chose  yeqmr^  when 
in  a(5lion)  filled  by  the  debtor  (i)  (a)  if  the  common  disponor  knowledge  is 

the  reQmsitc 

be  competent  to  give  a  discharge  to  him  (a) ;  but  when  the  circnmstance. 
power  to  do  so  is  in  a  trustee,  through  whose  hands  the 
fimd  and  its  income  must  pass  to  reach  the  common 
disponor  and  the  rival  claimants,  that  chara(5ler  (it  seems 
(jb))  is  held  to  be  filled  by  such  trustee  (c)^  whether  the 
chose  be  a  fund  (i),  or  a  debt  {e);  while,  of  course,  it 
cannot  be  considered  as  filled  by  a  mere  agent  (/).  And 
this  charadler  is  also  considered  as  filled  by  one  to  whom 
the  debtor  has  committed  the  fund  for  pa3rment  to  the 
common  disponor  or  to  those  deriving  imder  him  (g), 
though  such  custodian  be  responsible  to  the  debtor  him- 
self only  {g)f  and  though  his  liability  be  still  conditional 
when  knowledge  is  communicated  to  him  (^),  as,  when  the 
subje(fl  is  part  of  the  price  of  a  commission  in  the  army, 
and  is  secured  on  a  fund  held  by  Army-agents  for  the 
Crown,  in  which  case  the  army-agents  are  considered  as 
filling  the  charadler  in  question  {g).  But  such  person  is, 
(in  the  last  (A),  and  probably  in  every,  case),  considered  as 
filling  this  chara(5ler  only  from  the  time  when  he  receives 
(or  becomes  entitled  to  call  for)  the  fund  (A),  and  bound  to 
pay  it  over  (i);  and  notification  to  him  before  be  has 
received  it  is  held  not  to  be  evidence  of  knowledge  after  he 
has  done  so  (J). 

The  charadler  of  debtor  or    trustee  is  considered  as 
filled  by  the  Executor  when  the  subjedl  is  a  Legacy  (k) ;  the 

(i)  I.e.  Dehtor  or  person  who  would  be  so  if  the  time  for  payment  had 
arrived. 


(a)  Cases  cited  below  (a-h),  (•)  H.  y.  D, 


[6)  Bridgt  y.  Btadom,  L.  R.  3  Eq.  (f)  This  is  fnlly  jrecognized  in  the 

646  seems  contrary  to  the  statement  in  judgment  in  H,  y.  D, 

the  text,  but  I  cannot  reconcile  it  with  (g)  Addimm  v.  Cos,  L.  R.  8  Ch.  76; 

the  cases  in  the  next  note,  nor  were  Bnwm  y.  Saoagt,  4  Pr.  635. 

they  cited  in  it  (A)  SomtrMi  v.  Com,  (an  extreme 

(c)  OorAicr  T.  Laekhm,  (deddedas  to  case),  33  Bea.  634. 

Order  and  Dispc^tion,  but  sd.  as  to  (t)/«AiMfoiMT.CM,43L.T.  N.S.69a 

inriorities  also.)  4  M.  &  Or.  129;  Holi  ij)  S  y.  C;  /.  v.  C. 

T.  DewtO,  4  Bin 446;  Wm  T.  Win,  S  (k)  Sttphmu y.VtmMu,  SO  Bea.  625; 

J.  ^  L.  403.  Tkomptom  y.  ToiimlMt,  (Order  and  Dii- 

(d)  G.  T.  L.;  W.  Y.  W.  potition;,  2  Dr.  &  S.  8. 
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Trustee  when  it  is  a  Tnistfund  (a);  the  Insurer  when  it  is 
a  Policy  (ft);  the  Company,  or  its  officers,  when  it  is  a 
Share  {c) ;  and  the  Debtor  when  it  is  a  Debt  (d),  unless  a 
Company  in  liquidation  be  the  debtor,  in  which  case  it  is 
considered  as  filled  by  the  Official  Liquidator  (e). 

Wheii  the  character  of  him  from  whom  an  intending 
disponee  would  inquire  is  filled  by  several  persons,  the 
knowledge  of  any  one  of  them  is  sufficient  (/)  to  preserve 
priority  over  a  disposition  made  while  he  continues  to  fill 
that  character  (^),  even  though  they  are  trustees  and  he  is 
not  the  a(5ting  trustee  <A),  unless  the  fadl  thus  notified  was 
a  fraud  to  which  he  was  a  party  (i).  But  it  is  not  sufficient 
to  preserve  priority  over  a  disposition  made  after  he  has 
ceased  to  fill  that  character  (j) ;  whereas  knowledge  by  all 
who  simultaneously  fill  it  is  efie(5lual  even  against  a  dispo- 
sition made  after  they  have  all  ceased  to  do  so  (A),  unless 
made  to  one  of  their  successors  (/)  who  holds  the  legal 
estate  (m),  a  rule  which  makes  it  desirable  for  a  purchaser 
of  an  interest  in  stock  under  a  settlement  to  record  his 
purchase  on  the  settlement. 

(a)  Lhyd  ▼.  BaiJu,  L.  R.  3  Ch.  488 ;  640  I  3. 

Commr$,P.WkM.Y.Horby,2SBetL50S;  (h)  Decided  respeetiDg  Order  and 

WUh»  V.  OreeMhiU,  (No.  1,  2d.  point,)  Disposition,  bnt  on  the  ground  that  the 

29  Bea.  376;  Same,  (Ko.  2^  29  Bea.  decision  would  hare  hSea  the  same  oo 

387;  Maithewt  ▼.  OM,  (Order  and  the  present  point,  SmUh  y.  Smkk,  S  C 

Disposition,)  15  Sim.  51.  &  M.  231. 

(6)  Wimamt  y.  Thorp,  2  Sim.  257;  (i)  Sd.  WUIbm  ▼.  OrenAO^  (No.  2,) 

Thompmm  v.  Tomkku  (Order  and  Dis-  29  Bea.  389. 

position),  2  Dr.  &  S.  8.  (/)  7tiiiJon  y.  Eamtboiimm,  appealed 

(e)  Stmoari  r.  SJMlty,  (0.  and  D.),  4  hut  compromised.    And  see  LeiHn  T^* 

D.  G.  J.  S.  543.   And  see  re  RusmU,  21  503  («). 

W.  R.  97.  (k)  PAippf  Y.  Lov§gro9$,  L.  R.  16  Eq. 


(d\  MetiM  Y.  Bell,  (Bond,)  I  Hare  73.     80. 


Wrmg^B  Cat§,  (O.  and  D.),  L.  (/)  Prouer  y.  Ph^f,  L.  R.  16  Eq. 

R.5Eq.284.  88. 

(f)  Meujs  Y.  B§B;  WWtt  y.  Grtmhia,  (m)  As  in  P.  Y.  P.    This  seems  es- 

(No.  2,}  29  Bea.  387  affd.  393n.;  Bird  sential,  for  the  point  seems  to  dtptnd 

Y.  BIjfih,  24  W.  R.  356.  on  the  principle  that  priori^  by  tiie 

(a)  Necessary,  Timmm  y.  Ramtboilomj  legal  estate  preYSols  over  pnmty  hj 

%  Ke.  35 ;  sd.  Bnmm  y.  StoHUftf  4  Drew,  circomstances  eqmYalent  to  it. 


(  *37  ) 


CHAPTER  LI. 

TRANSFER  OF  THE  LEGAL  ESTATE  BY  OPERATION  OF  LAW. 


Passing  now  from  the  formalities  by  which  the  holder  con^^^  ^f 
of  the  legal  estate  can  transfer  it,  we  must  consider  the  this  Chap, 
circimistances  under  which  the  law,  (if  he  performs  certain 
a(5ls,)  will  do  so. 

The  most  important  of  these  are  those  provided  for  by  By  Statute  of 
the  statute  of  Uses  (a)  (i),  by  which  the  legal  estate  is  ^"J*  ^^ 
transferred  to  those  to  whom  a  beneficial  interest  hasj[)een   Reason  of  it 
professedly  disposed  of, — an  enadlment  framed  for  the 
purpose  of  rendering  the  beneficial  ownership  more  easily 
discoverable  (i),  and  (no  doubt)  intended  to  apply  to  all 
cases  except  when  an  adive  trust  is  imposed  on  the  holder, 
but  which,  from  inaccurate  wording  and  other  causes, 
operates  only  under  circumstances  of  a  technical  charadler. 

The  statute  operates  whether  the  subjedl  be  a  Corporeal  Applicability 
Tenement  ((?),  a  Seignory  (i),  Tithes  (e),  sl  Rent  (/)  ^^*^«^^^®- 
(subsisting  (g)  or  freshly  created  (^)),  a  Stewardship  (A),  a 
Liberty  (#)  (or  Franchise  (*)),  an  Advowson  (/)>  ^  ^ght 
(perhaps)  of  Pasturage  (A),  or  any  other  Tenement  (/) 
except  those  hereinafter  excepted;  and  whether  the  legal 
estate  given  in  trust  was  in  fee  (m),  or  in  tail  (n)  (even  on 

(i)  The  oorreBpondlng  IriBh  Statute  (o|  is  inoperatiTe,  because  in  Ireland 
priority  is  no  longer  (j)  conferred  by  Uie  legal  estate. 

(a)  27  Hen.  YIII,  o.  10.  ih)  Sd.  Ja  117-18. 

h)  8.  1  (preamble).  (•}  Sd.  Jo.  117-18, 127. 

cje.!.  (OSd.  Jo.,118. 

d)  See  Farrar  y.  Joktuom,  Cro.  EL        (k)  Sd.  Jo.,  118;  contra,  sd.  Ja,  127. 
284;  Sd.  BorUom  of  Oxford,  Jo.  117.  (0  1  Cm.  Di.  (last  Ed.!  358. 

(•)  3  Cruise's  Digest  (3d.  ;Ed.),  71        (it)  Lewin  on  Trusts  (6th  Ed.),  5 

f.  3,  (last  Ed.),  49.  t  2. 

(/)  27  Hen.  YIH,  c  10,  esp.  s.  3;        (tOStymom'oCtm,  lOCo.96, 1  Cru. 

Haotrgia  y.  Baro,  Cro.  Ja.  52a  Dl  352. 

(g)  Gilbert  on  Uses,  (3d.  Ed),  192       (o)  10  Cha.  1,  sen.  2,  o.  1. 
[86],  n.  4.  (p)  Anio,  p.  S95-8. 
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its  creation  (a) ),  or  for  life  {b) ;  and  whether  it  was  to  be 
transferred  from  the  Disponor  himself,  (by  bargain  and 
sale  (r),  covenant  to  stand  seized  {d)  or,  probably,  decla- 
ration of  trust,)  or  from  his  transferee  {e),  (by  Feofifment 
(/),  Release  (g),  Confirmation  (^),  or  otherwise);  and 
whether  the  beneficial  interest  be  conferred  by  the  word 
"use"  (A),  "trust"  (i),  "confidence"  (A),  or  any  other 
words  (J) ;  and  whether  it  be  (expressly  or  impliedly)  given 
(Resulting  to  the  disponor  himself  {k)  (in  which  case  the  legal  estate 
'^'*'  is  held  to  continue  in  him  (/),  and  descends  accordingly  (/)), 

or  to  another  (m) ;  and  though  it  be  but  a  Power  to  Distrain 
(»)  and  Enter  for  securing  a  Rent  charge  (») ;  and  though 
it  be  marked  out  not  by  the  disposition  by  which  the  use 
is  originally  declared,  but  by  one  made  under  a  Power 
contained  therein  {o) ;  and  though  it  be  a  Chattel  interest 
(/);  and  though  it  be  subjecfled  to  limitations  which  would, 
as  already  (q)  stated,  be  void  if  impressed  upon  the  legal 
estate  {r)  (i),  (in  which  case  the  statute  at  once  moulds  the 
legal  estate  upon  the  limitations  declared  respedling  the 

(i)  There  are  Lowever  tecbnical  rales  by  which  uses  themselres  are  invali* 
dated  as  regards  the  legal  estate  (»)  or  otherwise  (t). 

(a)  Bacon  on  Uses,  57 ;  con/ra,  Lewin  id.  25  pi.  1 ;  Clerks  Case,  (as  to  the  Re- 

Tr.  (7tb  Ed.),  5  (a).  suiting  use  prior  to  the  death  of  the 

{b)  1  Cru.  Di.  352;  Lewin  on  Trusto  disponor)  6  Co.  176,  B^ekwUk^B  Cmm, 

(7tb  EdJ,  6.  2  Co.  56. 

{c)  2  Sanders  on  Uses  (5th  Ed.),  53-  (0  Sag.  Pow.  20,  pi.  32;  QaHk  y. 

4.  For  other  definitions  see  id.  53,  and  ColUm,  (objection  6th),  3  Atk.  756; 

anU,  p.  327  (e-«).  BthaiVa  Case,  (as  to  roofiment  bj  on« 

(d)  1  Sand.  219;  For  definition  see  seized  on  the  part  of  the  mother),  8  Co. 
2  id.  96;  and  ante,  p.  327  (/-n).  58a;  1  Sand.  (4th  Ed.),  133. 

(e)  Sugden,  Powers,  10  PL  16.  (m)  So  in  most  of  the  cases. 
if)  Sammee'e  Case,  13  Co.  54.  (n)  26  Hen.  YIII,  o.  10,  s.  S. 
(g)  Sd.  Samme^s  Case,  (2d.  point).  lo)  Sug.  Pow.  30-1 ,  Chre^e  Can. 
(h)  27  Hen.  YIII,  c.  10,  s.  1.  (f))  As  in  the  ordinary  eonveyanoe 
(i)  s.  1 ;  Robinson  y.  Orey,  9  Ea.  1;  by  Lease  and  Release.    And  see  Gilb. 

WUHams  V.  Waters,  14  M.  &  W.  166;  192. 

Nash  ▼.  Allen,  1  H.  &  C- 167;  Author-  (q)  Ante,   p.  212  (a)-215;  217  (&); 

ides  in  Lewin  1 73  (/),  1 74  (6) ,  modified  22 1  (i) .    See  also  this  subject  discassed 

by  id.  193  («);  Doe  v.  Terry,  11  Ea.  in  1  Sand.  (4th  Ed.),  129  eqy. 

377.  (r)  Sug.  Pow.  32,  34;  1  Cru.  DL  363. 

0)  I  Sand.  95  (n.  9)-96  (n. 3);  Sey-  (*)  AnU,  p.  217(0,  218(^),  219C/). 

moitr's  Case,  10  Co.  95b.  (t)  Ante,  p.  221  (^^883  (•> 

(k)  Sug.  Pow.  20,  pi.  32;  extended, 
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beneficial  {a),  and  does  not  (a),  as  was  once  {b)  supposed, 
confine  its  operation  at  first  to  those  which  would  have 
been  allowable  on  a  limitation  of  the  legal  estate,  and  then 
alter  the  other  limitations  as  they  arise  (i)) ;  and  though 
an  Adlive  trust  precedes  the  limitations  in  question  {c) ;  and 
though  the  limitation  of  the  beneficial  estate  was  Testa- 
mentary', (whether  the  legal  estate  which  was  to  be  trans- 
ferred to  it  was  given  by  the  Will  (ii),  or  by  a  previous 
nontestamentary  disposition  {d)) ;  and  though  an  intention 
be  manifested  that  the  legal  estate  should  rest  in  the  trustee 
(e),  (as,  when  the  limitation  is  for  the  Separate  use  (/)  of 
a  Married  Woman  {g))]  and  though  the  trustee  himself 
was  one  of  the  beneficiaries  (h) ;  or  the  beneficiary  one  of 
the  trustees  («);  and  though  the  beneficiary  be  a  body 
politic  (J) ;  or  be  the  Wife  of  the  disponor  {k). 

But  the  Statute   operates  only  on  Tenements  (/);   and   fhe^RulT*^^ 
only  on  subjecfls  already  belonging  to  the  disponor  (m) ;  and 
can  only  transfer  an  estate  commensurate  with  that  which 
the  person  from  whom  it  is  to  be  transferred  holds,  (so  that, 

(i)  This  latter  doctrine  was  expressed  by  saying  that  the  trustees  retained  a 
scitttUia  juris  wherewith  to  serve  the  future  uses, — a  distinction  admittedly  with- 
out a  difference. 

(n)  The  Statute  expressly  extends  to  Wills  (n),  but  it  has  been  thought  (o) 
that  those  only  are  meant  which  might  then  have  been  made,  namely,  Wills 
authorized  by  some  local  custom.  More  probably  all  WiHs  authorized  by  any 
law  which  ^ould  afterwards  be  made  are  included.  And  even  those  who 
maintain  the  former  opinion,  do  not  infer  that  on  a  devise  to  one  to  the  use  of 
another  the  legal  estate  will  remain  in  the  former,  but  think  that,  in  such  a 
devise  an  uttemlion  is  manifested  that  the  latter  shall  have  that  estate,  and  infer 
that  it  will  pass  to  him  accordingly.  But  such  an  intention  seems  negatived  by 
the  words.  However,  if  the  latter  opinion  be  correct,  the  death  of  a  devisee  to 
uses  before  that  of  the  Testator  ought  to  invalidate  the  devise  (p). 

(a)  28-4  Yic,  c.  S8,  s.  7;  27  Hen.  (&)  Simm't  Com,  13  Co.  54. 

Vm,  c  10,  8.  l,/n.  (0  27  Hen.  VIII,  c.  10,  s.  2. 

(6)  Chtdkigh's  Case,  1  Co.  120a;  1  (j)  s.  1. 

Sand.  1 12-14.  (k)  1  Cm.  D.  354  pi.  25. 


Cier^t  Cas€j  6  Co.  17b.  (»)   YrtverUm  y.  Teherton,  Cro.  £L 


(c)  Robkum  Y.  Gr«y.  9  Ea.  1.  (/)  North  y.  Bmiit,  3  Dy.  140,  pL  39. 

le)  See  WiUiamt  y.  Waters,  14  M.  &  401. 

W.  173,  (modified  by  the  authorities  in  (n)  27  Hen.  VIII,  c.  10,  s.  1. 

Lewin  on  Trusts  (5th  Ed),   173  (i);  (o)  This  subject  is  discussed  in  Sug; 

Cawardine  y.  Cawardins,  I  Eden.  36.  Pow.  146-8,  197  (pi.  13  14),  and  in  I 

(/)  Explained  tmU,  p.  137  (rf-j).  Cru.  DL  367-70. 

(s)  W.  y.  W.  (i»)  See  below. 
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on  a  disposition  to  A  for  life  to  the  use  of  B  in  fee  it  can 
Exceptions.       Only  transfer  the  estate  for  A's  life  (a)  (i)).    And  it  does  not 

apply  to  Dignities  {b),  &c. ;  nor,  it  seems,  to  subje<5l$  which 
only  exist  so  far  as  they  are  used,  as,  Profits  in  prender  and 
Easements  {c),  at  least  not  on  their  creation  {d);  nor  to 
Copyholds  (e) ;  nor  if  the  legal  interest  which  is  to  be  trans- 
ferred be  a  Chattel  interest  (/) ;  or  be  an  interest  which  is 
expe(5led  to  be  acquired  by  forfeiture  for  breach  of  Con- 
dition (g);  nor,  perhaps,  if  the  disposition  by  which  the 
legal  estate  is  limited  be  a  Lease  (k) ;  nor,  perhaps,  if  the 
use  be  limited  to  shift  twice  (t) ;  nor  if  the  Trust  be  an  Active 
one  (J)  (ii);  nor  if  the  words  by  which  the  beneficial  estate 
is  limited  be  preceded  by  words  purporting  to  limit  it  to 
some  one  else,  as  upon  a  limitation  to  A  upon  trust  for  A  (A), 
[or  for  B],  upon  trust  for  C,  (for  in  this  case  the  legal  estate 
continues  in,  or  is  transferred  to,  the  first  beneficiary,  not 
the  second  (/));  nor  if  the  King  be  (i»)  (or  be  entitled  to 
the  lands  of  (n))  the  trustee  on  whose  estate  the  statute 
was  to  operate;  nor  if  a  Corporation  be  such  trustee  (o). 

(i)  Yet  a  gift  by  Will  directly  to  the  use  of  A  passes  the  legal  estate  to  him 
(p).  And  it  is  questionable  (9)  whether  a  gift  to  a  person  who  afterwards  dies 
before  the  testator  to  the  use  of  A  would  not  hare  the  same  effect 

(u)  When  words  importing  an  active  and  words  importing  a  paaure  trust  wtt 
used  in  the  alternative,  the  earlier  words  prevail  in  a  Deed,  and  the  later  in  a 
Will  (r). 

(a)  Sug.  Pow.  149;  Cooptr  v.  Front-  Umdtrkitt  y.  Rodm,  L.  R.  S  C.  D.  490, 
2tfi,  Cro.  Ja.  400,  (discussed  in  1  Cm.  L  9,  10;  Authorities  in  Lewin  Tr.  178 
Di  852,  modified  (when  the  use  is  for    (a-ij ;  1  Sand.  241-56. 

the  trustee   himself)    by  Jmikmt   v.  (i)  Do*  v.  Paumghamf  6  B.  &  0. 805; 

Young,  Cro.  Ca.  230,  and  Mtrodith  y.  Cooper  v.  Kynodt,  L.  R.  7  Oh.  398. 

JomSf  Cro.  Cha.  244.  (/)  Authorities  in  Lewin,  173  (e, 

(b)  Earldom  of  Osfard,  Jo.  127.  d\;  Sug.  Y.  P.  9,  pi.  14,  191-2;  Au- 

(c)  Sd ,  as  to  Commonable  rights,  thorities  in  6  Chitty's  Statutes  (4tb 
Ways  in  gross,  Hunting,  &c.,  Jo.  127.  Ed.),  760  (n),  modified  in  Sug.  Pow. 
Contra,  as  to  Commons,  sd.  Jo.  118.  10,  pi.  16.  As  to  Powers  see  Sug.  Pow. 

(d)  Btaudk^  v.  Brook,  Cro.  Ja.  189.       149,  191,  modified  in  ib.  196-7,  and  in 
(0)  Coke's  Copyholder,  s.  54;  Gilbert     CromwelCs  Ca$o,  2  Co.  69b. 

on  Tenures,  182;  Cowp.  709.  (m)  Athns  v.  LongviU,  Cro.  Ja.  50. 

(f)  GUb.  on  Uses  [79] ;  Bao.  42, 335.  (n)  PimV*  Com,  Moo.  19C;  Kmg  ▼. 

But  that  the  honefieuH  interest  may  be  a  Boy»,  Dy.  283. 

chattel  intere8t,aii/«,  p.  438  (p).  For  de-  (o)  Bao   Uses,  42-57;  1  Sand.  (4th 

finition  ofa chattel  interest,  onto,  p.  4,10.  Ed.),  59  (0),  88  (/),  89  (n). 

is)  HoUoway  v.  Pollard,  Moo.  761.  (p)  2   Jarman  on  Wills  (3d.  Ed.), 

:h)  Sand.  (4th  Ed.),  32  Mqq,  268;  Sug.  Pow.  196-7. 

0  See  Sug.  Pow.  29  pi.  12.  '  (q)  2  Jarm.  269  (c). 

;/)  Berry  r.  Berry,  L.  B.  7  C.  D.  657 ;  (r)  Dot  r.  Biggt,  2  Tau.  109. 
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The  right  of  acflion  for  breach  of  a  covenant  (a)  (**  running   Transfer  tf 
with  the  land"  (b))  passes  also  to  anyone  to  whom  the  legal 
estate  is  transferred  by  statute. 

By  modern  A(5ls  of  Parliament  the  legal  estates  of  several   TranHnisaion 
fun(5lionaries  passes  to  their  successors  on  appointment.  ♦  ^  i^Sjif****^ 
This  is  the  case  with  Bankruptcy-trustees  {c)^  Liquidation-   Functionaries, 
trustees  {d),    Charity-trustees   {e\    certain   Ecclesiastical 
Persons  (/),  the  Ecclesiastical  Commissioners  for  England 
(g\  the  First  Charity  Estates  Commissioner  for  England 
(A),  the  Judge  of  the  Probate  Division  in  England  (i)  or 
Ireland  (;*),  the  Commissioners  of  Works  (as  te  Parks  {k)), 
the  Prisons  Commissioners  (/),   the  Sanitary  Authorities 
(m),  the  Secretary  of  the  Public  Works  Loans  Commis- 
sioners (as  to  securities)  («),  and  the  Methodist  Society  in 
Ireland  {o). 

And,   when  it  becomes  necessary  that  the  legal  estate   By  Vesting 
vested  in  private  fiduciaries  should  be  transferred  to  others,   ^^  T™te? 
and  difficulties  exist  in  obtaining  a  transfer  in  the  ordinary   -^o's- 
way,  the  Chancery  Division  (/)  and  County  Courts  {q)  are 
authorized  to  make  it  by  Vesting  Order  (i). 

(i)  In  the  notes  I  refer  to  cases  (apon  these  enactments)  in  which  the  legal 
estate  has  been  transferred  from  a  Lunatic  Tenant  in  tail  (r),  an  Infant  holding 
on  trust  for  himself  («),  a  Mortgagor  of  Copyholds  refusing  to  surrender  to  the 

(a)  Sug.  V.  P.  578,  pL  5;  L*«  v.  Ar-  (j)  22-3  Vic,  a  31. 

mold,  A  Leo.  27;  Roll  v.  Othorm,  Mo.  (i)  14-15  Vic, c.  42;  37-8  Vic , o.  84. 

859,  contra,  Cook  v.  Herle,  2  Mod.  138.  CO  ^^^  ^Ic.,  c.  21,  s.  48. 

(h)  For  what  Covenants  run  as  to  the  {m)  38-9  Vic,  c.  55  (E.),  s.  12 ;  37-8 

benefit  see  ante,  p.  157-161.  Vic,  c.  93  (I.),  a.  9. 

(«)  32-3  Vic,  c.  71  (E.),  s.  17, 83(6) ;  (»)  38-9  Vic,  c.  89,  s.  7,  8,  20. 

36-6  Vic,  c.  58  (L),  s.  91,  121  (5).  .  (o)  34-5  Vic,  o.  40,  s.  9. 

(d)  32-3  Vic,  c.  71  (E.),  ■•  125,  (5-  (p)  13-14  Vic,  c  60;  15-16  Vic,  c. 

7).  55;  17-18  Vic,  c  82  (E.),  s.  11;  18-19 

(#)  2-3  Wm.  IV,  o.  57,  s.  3;  13-14  Vic,  c  91,  s.  10;  21-2  Vic,  c.  72  (L), 

Vic,  c  60,  s.  45;  16-17  Vic,  c  137,  s.  a  66,  67;  31-2  Vic,  «.  40,  s.  7;  32-3 

49,  65;  3-4  Vic,  c  108,  s.  112,  &c  ;  Vic,  c.  71  (E.),  s.  117;  34-5  Vic,  c  22 

13-14  Vic,  0.  60,  a  45.  (L),  s.  88;  38-9  Vic,  c.  87  CE.),  s.  85. 

(/)  31-2  Vic,  c  1 14,  i.  6,  13.  (q)  28-9  Vic,  c  99  (E.),  s.  1,  (5), 

(p)  3-4  Vic,  c.  1 13,  s.  49;  4-5  Vic,  10;  40-1  Vic,  c  56  (I.),  s.  83,  34,  40. 

o.  39,  a  4,  17;  23-4  Vic,  c.  124,  s.  2;  (r)  Maaon  v.  Maaon,  L.  R.  7  C  D. 

5  Geo.  IV,  0. 103, 8. 14 ;  8-9  Vic,  c  70,  707. 

8.  13;  14-15  Vic,  c.  97,  s.  28.  (*)  Oardtitr  y.  CowUs,  L.  R.  3  C.  D. 

(A)  13-14  Vic,  c  94,  s.  6.  304. 

(t)21-2TlC,o.  95,8.  19. 

66 
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By  mifloel- 

laoeoas 

Statutes. 


So  Registration  of  the  Satisfacflion  of  a  Judgment- 
mortgage  in  Ireland  (a),  and  a  receipt  for  the  pa3rment  of 
mortgage  money  to  a  Building  Society  established  before 
(b)  or  since  {c)  2d.  Nov.  1874,  a  Friendly  Society  (^,  or 
Industrial  (e)  Society,  re-transfer  the  legal  estate  to  (at  least 
in  the  latter  case)  whomsoever  may  have  the  best  right  to 
call  for  it  (/),  whether  he  be  the  person  who  pays  oflF  the 
mortgage,  or  not  (/),  a  construcflion  which  renders  the 
ascertainment  of  the  legal  estate  much  more  difficult  than 
if  it  had  been  held  to  pass  to  whomsoever  would  have  been 
holder  of  it  if  the  mortgage  had  not  been  made,  as  it  does 
on  satisfacflion  of  the  registered  mortgage  of  a  Ship  (g). 

Finally,  the  legal  estate  in  a  Satisfied  Term  (h)  ceases  (1) 
on  its  becoming  satisfied  (i). 


nso  of  the  mortgagee  (J),  a  00-mort^agee  outside  the  Jmisdiotioxi  (i),  or  an 
alien  (i)) ;  oases  in  which  no  person  was  holder  of  that  estate  (n);  a  oase  in  which 
the  trustee  had  asked  to  he  pud  for  oonyeying  («);  a  oase  in  which  Irish  Stodc 
was  the  suhject  matter  (o) ;  and  cases  in  which  the  question  arose  upon  these 
enactments  in  comhination  with  the  Partition  act  (p),  or  the  Settled  E^tatas 
act  (g). 

(1)  A  Bankruptcy-Trustee  does  not  acquire  the  legal  estate  in  stock  until 
his  title  has  heen  registered  (r). 


(a)  21-2  Vic.,  c  105,  s.  5. 
lb)  6-7  Wm.  rV,  0.  32,  s.  5. 

(e)  37-8  Yic,  o.  42,  s.  42,  sch. 
(<f)  38-9  Vic ,  0.  60,  s.  16  (7,  8). 
(•)  39-40  Vic,  0.  45,  s.  12  (8,9). 

(f)  Fourth  City  4<c.,  Martm  y.  C<mp, 
L.  R.  14  C.  D.  144  (dedded  on  the  37- 
8  Via,  a  42). 

fa)  1 7- 18  Vic,  0.  104,  s.  68. 
A)  Explained,  ante,  p.  403  (i). 
(•)  8-9  Vic,  o.  112. 
0)  Crow,  L.  R.  13  Eq.  26. 


s 


[k)  Odtorm,  L.  R.  12  Eq.  S92. 

(0  MartmtM^  22  L.  T.  N.  S.  403. 

(■i)  Dalgkuk\  L.  R.  4  C.  D.  143; 
McCarthy,  It,  R.  1  G.  D.  16. 

(»)  (yVoimM,  19  W.  R.  52>. 

(o)  Bodgmm,  L.  R.  11  C.  D.  888. 

{p)BarmitY,MoMam,  L.R.20  Eq.lO. 

(9)  Scoit  y.  Hmtek,  33  L.  T.  N.  & 
498b. 

(r)  r.  LoUm  4%.  Co,  L.  R.  9  Eq. 
653. 


(  443  ) 


CHAPTER  LII. 

WHAT  CONSTITUTES   NOTICE. 


Broadly  speaking,  Knowledge  of  a  fadt,  and  the  Means  Genoral  Rule 
of  knowledge  of  it,   alike  constitute  notice  of  it,   unless   ^^^  Exoep- 
circumstances  have  occurred  to  excite  a  belief  that  it  never 
existed,  or  has  ceased  to  exist  (i). 

Knowledge  of  a  rival  interest,  and,   (pursuant  to  the   FintderiTa- 
maxim  ^'ignorantia  juris  non  excusat"  (a),)  knowledge  of  all   ('^owMge  Ib 
(b)  the  fa(5ls  {c)  or  rights  (i)  from  which  a  rival  interest   Actual  Notice), 
arises  by  operation  of  law,  or  even  of  fadls  by  which  a 
presumption  of  law  that  such  an  interest  exists  is  raised, 
are  alike  reckoned  Actual  notice,  and  so  is  an  impression 
that  some  trust  exists  (tf),  unless  followed  up  by  ineflfecflual 
inquiry  into  its  nature  (/).     Knowledge,  however,  can  be 

(i)  The  term  **  Constrnctire  Notice,''  howerer,  is  often  nsed  aa  meaning 
**  Knowledge  in  the  agent,  or  means  of  knowledge  in  either  the  party  himself  or 
his  agent"  {g). 

(a)   See   1  Co.  177;  4  Blackstone  which,  thongh  the  lands  were  in  Ire- 

Comm.  27 ;  Cooper  y.  Pfubbt^  L.  K.  2  U.  land,   the  Legal  estate  seems  to  have 

L.  1 70  (corrected  in  the  corrigenda  of  heen  the  only  ground  on  which  prior- 

ibai  volume).  ity  was  claimed)  2  S.  &  L.  315  {last 

{b)  Harrywum  y.  Colimt.  18  Yez.  11.  pomi).    This  point  seems  also  to  have 

(e)  AtL'Oem,  y.  Pargeier,  (in  which  heen  admitted  in  Att.-Oen  y.  Bispho$' 

the  legal  estate  seems  to  have  been  the  phaUd  Co,,  L.  R.  11  C.  D.  827.    And 

ground  of  prioritj  relied  on)  6  Bea.  150;  see  Beaufort  y.  Patrick,  17  Bea.  74,  78. 

Eyre  y.  Dolpkm,  (in  which  it  appears  But  the  extent  to  which  the  doctrine 

from  p.  294  I  7,  and  p.  297  /.  2  that  has  been  carried  was  disapproved  by 

the  Irish  Registry  Act  was  the  groand  Ld.  St.  Lbohasds  in  LI.  &  G.  t.  Sng. 

of  Priority  relied  on)  2  Ba.  &  B.  290;  252,  and  in  Sngden  on  Vendors  (Uth* 

Pakhful  y.  Ewen,  (in  which  however  the  Ed. ),  776  ( p). 

only  gromid   on   which  priority  was  {d)Selby y,NettteJ6UfL.R, 9  Ch.lM. 

claim^  over  the  party  entitled  to  the  (•)  Boureot  v.  Savage,  (in  which  the 

earlier  interest  was  that  he  was  pre*  property,  thongh  sitnate  at  Islington, 

clnded  by  Ms  silence  from  asserting  his  does  not  appear  to  have  been  registered,)' 

claims),  L.  R.  7  C.  D.  495;  FraU  y.  L.  R.  2  Eq.  141. 

Ellu,  (in  which  Registration  in  Middle-  (f)  Sd.  Boareot  t.  Savage,  p.  141  19^ 

sex  was  relied  on),  22  L  J.  Ch.  4G8b,  Q)  See  L.  R.  15  C.  D.  643-4^ 
16  Bea.  350;   BamHiom  v.  Rogse,    (in 
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proved  by  presumptive  evidence,  and  questions  often  arise 
(a)  respecting  the  sufficiency  of  the  proof.  And  Knowledge 
acquired  in  a  former  transacftion  is  presumed  to  continue 
in  the  later  (i),  although  circumstances  occurring  in  the 
former  will  not  generally  create  Constructive  notice  in  the 
latter  {c).  But  knowledge  is  not  presumed  from  casual 
information  {d)  unless  attention  was  called  to  the  matter 
{e),  rumour  being  insufficient  (e)  except  as  against  the 
fiduciary  of  the  party  whose  rights  are  rumoured  (/).  The 
question  under  what  circumstances  knowledge  is  to  be 
inferred  is  so  closely  allied  with  the  question  under  what 
circumstances  means  of  knowledge  are  to  be  considered 
equivalent  to  It  that  both  must  be  discussed  together,  al- 
though their  consequences  are,  in  some  cases  (^),  diflferent. 
Second  deriva-  Possession  of  the  means  of  Knowledge  is  generally 
(Means  of  reckoned  Construdlive  Notice.    Opinions  differ  as  to  the 

Con  T^^cF  "^   propriety  of  this  rule,  many  thinking  that  it  is  reasonable 
notice).  only  when  the  disponee's  motive  in  omitting  inquiries  is 

fraudulent,  and  all  that  it  needs  restricflion  and  definition; 
but  nevertheless  some  of  its  branches  could  not  be  wisely 
dispensed  with,  and  in  all,  indefiniteness  is  its  chief  evil. 
When  a  man  knows  what  precautions  he  is  expe(5led  to  take 
for  the  ascertainment  of  preceding  claims  his  post- 
ponement to  them  is  generally  his  own  fault;  but  it  is 
scarcely  fair  to  tell  him  that  no  duty  is  cast  upon  him  (A), 
but  that  nevertheless,  if  a  judge  should  at  any  future  time 
infer  that  he  has  neglecfted  the  usual  precautions,  or  has, 

(a)    See  AH,'Oen,  v.  Biphotphattd  Sfc,  (cf)  Saffron-Wtdden  B,  S,y,  Rapur, 

Co^  L.  R.  16  C.  D.  827;  Cosser  v.  Col-  (as  to  Notice  to  the  Holder),  L.  K.  14 

tinge,  SM.StK.  283 ;  CroftonY,  Ormsby,  C.  D.  4 1 1  - 1 2. 

2  S.  &  L.  83;  Peterson  v.  Long,  6  Bea.  («)  2  White  &  Tudor  L.  Cases  (4th 

690;  Procter  v.  Cooper.  (Search  of  Re-  Ed.),  51;  See  Sug.  V.  P.  765  (#). 

gistry),  2  Dr.  1 ;  PeriinM  v.  Bradley,  1  (f)  Imperial  Land  Co,  r.  Larkmg,  L. 

Hare  219;  Brothers  v.  Bence,  Fitz.  1 18.  R.  4  C.  D.  576. 

That  this  is  not  always  so  appears  from  {g)  Ante,  p.  407  (tf-A),  413  (A)-414 

some  old  oases  cited  in  Sag.  V.  P.  755  (rf),  419  (*)-420  (c). 

(6).    See  also,  as  to  impnting  an  Agent's  (A)  P.  Ld.  Sblbobke  in  Agra  Bi.y. 

knowledge  to  his  principal,  ch.  LIU.  Barry.  L.  R.  7  H.  L.  135,  approTod  46 

(6)  L.  R.  16  C.  D.  643-4.  L.  J.  Ch.  48  (b). 

(c)  HamUUm  y.  Royee,  2  S.  &  L.  327. 
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in  omitting  inquiry,  been  acfluated  by  a  desire  to  continue 

ignorant  of  rival  interests,  he  shall  be  postponed  to  them 

as  effecflually  as  if  he  had  been  aware  of  them ;  and  this 

unfairness  is    more  conspicuous  when   we   consider  ^that 

what  is  sufficient   to  affecfb  one  person  is  not  necessarily 

sufficient   to  affecfl   another  (a),   a   point   which   must   be 

borne  in  mind  when  perusing  this  chapter,  but  which  is 

generally  neutralized   by  the   counter-rule  that  whatever 

would  aflfecfl  k  lawyer  with   notice   will  afe(5l   any  other 

person  in  any   transadlion  in  which   a   lawyer  would  be 

ordinarily  employed  (b).     But  circumstances  are  only  (i)   Conditions  of 

held   to   constitute   Constru(5\ive    Notice  when    they  are 

suggestive   of  Inquiries   through  which  the  rival  interest 

might  be  discovered ;  and  only  if  the  disponee  either  knows 

them  to  relate  to  the  property  in  question  (c)  and  ought  to 

be  led  by  them  to  suspe(5l  the  existence  of  the  rival  interest, 

or  negledls  the  precautions  usual  in  like  cases ;  and  not  if  he   Exception. 

believes,  on  adequate  grounds,  that  no  rival  claim  exists. 

The  circumstances  by  which  a  disponee  would  be  led  to   First  conse- 
presume  the  existence  of  a  rival  interest  also  afford  evidence   Kuj"^  ° 
that  he  knew  of  it,  and  it  is  impossible  to  say  whether,  in   (Circumstances 

raising 

any   given   case,   the  court  has  considered  them  as  con-    Presumption 
stituting  constru(5live,  or  proving  acflual,  notice.     But,  on    sutement 
one  or  the  other  ground.  Notification  of  a  fadl  is  notice  of  Exiunples. 
it,  though  neither  read  nor  believed  (d);  and  knowledge  of 
a  transaction  is   notice  of  a   stipulation   by  which   it   is 
usually  accompanied  (^),  though  the  conne(5lion  be  such 
that  only  conveyancers  are  aware  of  it  {e);   and,    con- 


(i)  The  best  general  statement  of  the  law  on  this  subject  is  given  in  the 
auihoritj  (/)  in  the  note.  Mere  lack  of  Caution  does  not  coBStitute  Construct- 
ive Notice  (g). 

(a)  Jones  v.  Smith,  (a  Leading  Case),  Ch.  549  /.  21-4. 

1  Hare  55  /.  6-8.     See  important  ob-  (•)  Ladbnok  v.  £m,  4  D.  G.  S.  106» 

Bcrvations  in  4  D.  G.  M.  G.  471,  and  i  and  see  Oibson  y.  Ingk,  6  Hare  112, 

Hare  56  /.  4.  (now  superseded  by  Knth  y.  Burrows, 

lb)  Kennedy  v.  Green,  3  M.  &  E.  713.  L.  R  2  Ap.  636). 

(c)  Siud  to  be  necessary,  Jones  y.  (f)  I  Hare  55. 
Smith,  1  Hare  65.  {g)  1  Hare  56  L  7. 

(d)  Sd.  SmnobaU  r.  Dwghu,  L.  R.  7 
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Knowledge  of 
ciroamBtanceB 
affording 
Presumption 
of  Law. 


Knowledge  of 
circumBtances 
affording 
Presumption 
of  Fact. 


Knowledge  of 
alternative. 


sequently,  knowledge  of  a  Mortgage  is  notice  that  it 
contains  a  power  of  sale  (a),  and  knowledge  of  a  Lease  (h) 
or  Settlement  {c)  is  notice  of  the  usual  (d)  clauses  in  iU 
Andjcnowledge  of  fa(5ls  from  which  the  law  presumes  a 
right  is  notice  of  that  right ;  and  hence,  knowledge  that  a 
purchaser  stood  in  a  confidential  {e)  or  superior  (/)  positiOD 
to  his  vendor  is  notice  that  his  piurchase  was  voidable;  and 
knowledge  that  the  limitations  which  subsisted  in  property 
before  it  was  mortgaged  differ  from  those  prescribed  by 
the  proviso  for  redemption  is  notice  that  the  latter  were 
inserted  by  mistake  (g).  And  knowledge  of  circumstances 
tending  to  prove  Fraud  (A),  or  Breach  of  Trust  (i),  or 
(perhaps)  the  existence  of  Incumbrances  (7),  are  notice  of 
these  fa(5ls: — thus,  knowledge  that  the  vendor  had  pre- 
viously committed  a  similar  fraud  and  has  now  signed  a 
misleading  deed  is  notice  of  the  first  (^),  and  inadequacy 
of  price  may  be  notice  of  any  one  of  the  three  (/).  And 
knowledge  that  one  partner  has  taken  out  a  patent 
respe(5ling  a  matter  with  which  the  partnership  is  concerned 
is  notice  that  hrs  co-partner  is  interested  therein  (m).    And 


ii 


[a)  Lngh  v.  Lhyd,  2  D.  G.  J.  S.  330. 
(6)  HaU  V.  SmUh,  U  Vex.  426;  Ejfr$ 
Y.  Dolphin. 

(c)  Eyr€  V.  Dolphm,  (even  to  dis- 

S lacing  Registration  in  Ireland),  2  Ba. 
I  B.  301-2. 

(</)  WUbraham  v.  Livetey,  1 8  Bea.  206. 

(«)  Cookson  y.  Lte,  (premises  in  York- 
shire, but  registration  not  stated)  23  L. 
J.  473;  Robituon  y.  Briggs,  1  S.  &'G. 
188,  277;  MoUmy  y.  K^rman,  (premises 
in  Ireland,  but  registration  not  stated), 
2  Dr.  &  War.  31 ;  Dunbar  v.  Trtdeimkh, 
(same),  2  Ba.  &  B.  304.  And  these 
circumstances  probably  had  weight  in 
Kennedy  y.  Orem,  3  M.  &  K.  720  jin— 
723,  criticised  in  Sug.  V.  P.  769.  /.  6- 
14.  As  to  the  grounds  of  inyaliditj, 
see  ttntt,  p.  193  (6). 

(f)  Toftor  y.  Cunningham,  24  W.  R. 
156ajEn;  MaUlandy,  Backhouse,  10  Jur. 
45;  See  also  Archer  y.  Hudson^  7  Bea. 
551;  And,  as  to  purchaser's  right  to 
lescind  on  this  ground  before  comple- 


tion, BoameUv,  Memdham,  6  Madd.  373; 
Warde  y.  Dixon,  28  L.J.  Ch.315;  And, 
as  to  an  attempt  by  the  purobaser  ta 
obtain  the  legal  estate,  Batmak  ▼. 
Hodgeon,  30  Bea.  19.  Asto  the  ground* 
of  myalidity,  ante,  p.  128  (•)-134  (e), 
especiaUy  133  (9). 

{g)  Daweon  y.  Bk,  of  Whkekamn,  L. 
H.  4  a  D.  649  iL  33-4,  as  compared 
with  p.  642-3;  (afterwards  ird.  on  • 
different  point).  As  to  the  doctrine 
that  mistake  is  presumed  in  such  caaea^ 
see  Sug.  Pow.  277-84. 

(h)  Henderson  y.  CompUm,  (subject  • 
Cargo),  L.  J.  42  P.  C.  60;  Jcme  y. 
Gordon,  1  L.  R.  2  Ap.  622-3. 

(i)  Stevens  y.  Aueien,  3  E.  &  E.  68& 

ij)  Sd.  Stockdak  y.  South  Sea  C&,, 
Bam.  Chanc  367. 

(k)  As  in  H  y.  C. 

(0  /.  V.  G.;  S,  y.  A,;  sd.  S.  y.  S.  S. 
Co. 

(m)  Kennys  y.  SummerveU,  26  W.  R. 
786. 
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knowledge  that  one  of  two  documents  was  meant  to  be 
identical    with    the  other    is    notice  of   which  was  the 
mistaken  one  (a).     But  the  knowledge  of  circumstances   Qualification 
produdtive  merely  of  suspicion  of  a  rival  right  or  interest  is   quenoe. 
not  notice  of  it  (b);  and  hence  knowledge  that  Shares  stood   Ciromnstance* 
in  the  names  of  two  persons  is  not  notice  that  they  were  pidon  are  not 
held  on  trust  (c) ;  nor  is  knowledge  that  Mortgage-money   °®^*^- 
was  advanced  on  a  joint  account  notice  that  it  is  trust- 
money  (d)\   nor  is  knowledge  of  a  Marriage  notice  of  a 
Settlement  {e)  (i)  (at  least  if  this  be  denied  (/));   nor  is 
knowledge  of  grounds  for  suspe(5ling  that  a   Power  of 
disposition  may  have  been  unwarrantably  exercised  notice 
that  it  was  so  (g) ;  nor  are  grounds  for  suspecfling  that  a 
testamentary  (ii)    disposition    was   obtained    by    Undue 
Influence  notice  that  it  was  so,  at  least  after  the  contrary 
has  been  once  decided  {k);  nor  is  knowledge  of  some  of  the 
fa<5ls  necessary  to  found  a  rival  claim  notice  of  the  rest, 
(for  example,  knowledge  that  Land-tax  has  been  redeemed 
by  persons  acfling  without  authority  on  behalf  of  an  Infant 
is  not  notice  that  the  consideration  came  out  of  his  personal 
estate  and  that  therefore  his  representatives  are  entitled  to 
a  charge  upon  the  property  (»),)  at  least,  if  there  are 
circumstances  tending  to  an  opposite  conclusion  (t);  nor 

(i)  Of  ooone  a  pnrohater  mntt,  notwithstandiog  this,  inquire  whether  there 
he  a  Bettlement,  for  there  may  he  one  affecting  Uie  legtU  estate  and  therefore 
hinding  urup^dim  of  notice. 

(u)  For  there  is  no  pr$mia^fikm  that  a  Utiamgmtary  dispontion  was  so  oh- 
ti^ed  (i). 

(a)  Bwrchstt  y.  Clark;  L.  R.  2  G.  P.  Hare  69  /.  26-8. 

D..88,  in  which  the  decision  was  prao-  (f)  /.  t.  S.,  commented  on  2  Hare 

tically  as  ahore  tliough  express  allusion  258-60. 

to  rectification  was  made  only  in  the  (9)  McQumn  y.  Farqukar,  11  Vez. 

court  helow.  479-80;  Paimtr  y.  Locks,  L.  R.  15  C. 

(6)  Kenmy  y.  Brown,  3  Ridg.  P.  0.  D.  300  /.  5-18,  302  /.  11-15;  Orum  y. 

513;  Wul  y.  tUid,  2  Hare  260-2;  Bwii-  Pmbford,  2  Bea.  70;  modified  PoImctt. 

htn  Marit,  (3d.  point),  32  L.  T.  434;  Whmkr,  2  Ba.  &  B.  31. 

prohahly  the  first  point  in    Dmviu  y.  {h)  Grave  y.  Baaiard,  1  D.  G.  M.  G. 

Thomu^  2  Y.  &  C.  244,  cannot  be  sup-  69,  oyerruling  in  principle  S.  C.  2  Ph. 

ported.  619. 

(c)  Voiia  T.  HUU,  2  H.  &  M.  424.  (t)  Waro  y.  L.  Bgmotd,  8  D.  G.  M. 

(d)  See  2  Dayidson*s  Conyeyanoing  G.  472,  /.  2. 

3d.  Ed.),  596-7.  ij)  Amtg,  p.  183  (A). 

(«)  Jom$t  y.  Smkk,  (lading  case),  1 
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Second  Conse- 

quence  of  this 

Kule: 

(Negligent  is 

CoQstraotivc 

Notice). 

Statement. 


Examples. 
Inqnirj  from 
Oconpier. 


4s  Attestation  of  a  document  notice  of  its  contents  (a) ;  and 
of  course  knowledge  of  a  deed  cannot  bind  the  purchaser 
to  inquire  whether  it  was  fairly  obtained  (b)  and  the 
purchase-money  paid  (c). 

The  precautions  negledl  of  which  is  held  to  amount  to 
construdlive  Notice  are  equally  necessary  though  there  be 
no  fradulent  motive  on  the  disponee's  part  (d) ;  and  they 
consist  of  those  which  he  would  be  led  by  his  own  interest 
to  take  if  he  had  no  legal  estate  to  rely  upon  (e),  and  (it  is 
said  (/))  of  those  the  negle(5l  of  which  amounts  to  a  wilful 
turning  away ;  but  they  are  not  (or  at  least  those  involving 
an  investigation  of  the  title  prior  to  the  last  registration 
are  not)  necessary  in  case  of  Stock  {g\  or  British  Ships  (A). 

Of  these  precautions  the  first  is  Inquiry  from  any  person 
in  occupation  of  the  subjedl  of  property  (i)  as  to  both  his 
own  title  (i)  and  that  of  the  Landlord  to  whom  he  pays  rent 
{J)y — a  step  equally  necessary  whether  he  occupies  under 
a  Lease  (^),  an  agreement  for  Renewal  (/),  a  Tenancy  with 
right  to  timber  (w),  a  Purchase  (»)  or  agreement  to  purchase 
(p),  a  Mortgage  (/>),  or  a  Partnership  {q) ;  and  though  the 

(i)  Hence  some  have  inferred  that  a  Purchaser  is  not  entitled  to  compensa- 
tion from  his  Vendor  for  an  interest  helonging  to  a  person  in  possession,  but 
there  is  (of  coarse)  no  ground  for  this  (r). 

(fl)  PowtUy,  PUydell,  1  B.  P.  C.  124;  589;  Powell  v.  DUhn,  (premises  in  Ire- 
Fisher  on  Mortgages  (2d.  Ed.),  par.  land,  but  whether  registered  does  not 
1133.  appear),    2  Ba.  &  B.  421;    Taylor  y, 

(6)  Read  v.  Ward,  7  Vin.  Ah.  123.  Stibbert,  2  Vez.  J.  437.    See  also  Comh. 

(e)  Fish.  Mor.  617  (A),  623  (p).  700;  and  for  modifications  of  the  doc- 
(d)  Jones  v.  IVUliama,  (3d.  point),  24  trine,  see  the  authorities  in  1  Hare  62, 

Bea.  47.  and  Penny  ▼.   Watts,  2  D.  G.  S.  501 

(0)  Sd.  in  effect,  Agra  Bk.  y.  Barry ^  afterwards  rvd.  on  another  point). 

L.  R.  7  H.  L.  157,  approved  46  L.  J.  (J)  Bailey  v.  Richardson^  9  Hare  734, 

Oh.  48b.  commented  on  in  Bamhardt  v.  Oreem' 

(f)  Sd.  Jones  v.  SmUh,  1  Hare  55-6.  shields,  9  Moo.  P.  C.  33,  34;  Knighi  t. 

(g)  Dodds  V.  HiUs,  2  H.  &  M.  424.  Bowytr,  2  D.  G.  J.  449-51,  overruling 
Below  Ch.  LV.  dictum  in  3  Sug.  V.  P.  (10th  Ed.),  10. 

(A)  17-18  Vic,  c.  104,  s.  43;  Below        (fc)  See  A.  v.  A. 
Ch.  LV. 

(i)  AUen  y,  Anthony,  I  Mer.  282; 
Caoendtr  y.  BuUeel,  L.  R.  9  Ch.  79; 
Daniels  v.  Davidson,  16  Vez.  249;  Bar- 
oty  V.  SmUh,  1  K.  &  J.  394  (in  which 
another  small  point  was  also  relied  on) 
22  Bea.  299;  Bobnes  y.  Powetf,  (pro- 


Ik)  See  if.  V 
(0  D.  V.  D. 


(m)  A,y.  A, 

(n)  P.  V.  !>.;  T,  y,  S. 

(o)  H.  V.  P. 

(p)  B.  V.  R. 

Iq)  C.  y.  B. 

(r)  See  Caballero  y.  Beniy,  L.  R«  9 
pertj  in  Yorkshire  bnt  whether  regis-  Ch.  447 ;  and  ^hsO^  y.  MiUtr^  L.  R. 
tered  does  not  appear),  8  D.  G.  M.  G.     10  C.  P.  427,  429. 
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subjedl  be  held  by  documentary  evidence  so  that  possession 
is  not  evidence  of  the  title  to  it,  (as,  a  tenement  (a));  and 
though  it  be  a  Mine  (6),  or  a  Profit  in  prender  (r),  or  an 
Easement  {d);  and  though  his  title  accrued  after  the 
commencement  of  his  occupation  (g);  and  though  his 
occupation  was  not  visible  (/);  but  not  if  the  purchaser 
derives  under  a  Registered  deed  (the  property  being  in 
Ireland  (g)  or  perhaps  in  a  Register  County);  and  not  if 
the  possession  was  Vacant,  though  the  last  occupier  may 
have  been  accessible  (A). 

The  secofid  precaution  is  Inquiry  as  to  who  has  each  Title-  Inquiry  who 
Deed  (z), —  and  is  necessary,  though  the  property  be  Copy-  ij^g 
hold  (j);  and  though  it  was  sold  in  small  lots  and  the 
Conditions  of  sale  were  so  framed  as  to  preclude  the 
purchaser  from  inquiring  after  the  deed  in  question  {k); 
and  though  that  deed  related  to  other  property  also  (/). 
But  this  precaution  is  not  always  necessary  when  the  deed 
is  of  early  date  (w). 

The  third  precaution  is  Inquiry  from  the  person  who,  (to  inquiry  from 
the  disponee's  knowledge,)  has  (»),  or  would  (by  a  usage  Sl^^^^*^® 
known  to  the  purchaser)  probably  have  (o),  a  Title-Deed 
(/>),  Copy  of  Court-roll  (q),  &c.,  relating  to  the  property,  as 
to  whether  he  or  his  principal  or  beneficiary  has  any  and 
what  interest  therein.  But  this  step  is  not  necessary  when 
the  disponee   has  become  exonerated   from   the  duty  of 

(a)  Allen  V.   Anthony^    1    Mer.  282;  Peto  r.  Hammond,  30 'BeA.  49b;  Spencer 

Bmky  v.  Richardson,  9  Hare  734;  Co-  y.  Ctarko,  L.  R.  9  Ch.  IS?;  WhitbreaU 

vender  y.BuHtel,  L.  R.9  Ch.  79;  DanUh  y.  Jordan,  (1st  point),  1  Y.  &  0.  303; 

y.  Davidson,    16    Vez.  249;   Powell  y.  Worlhington  y.  Morgan,  \B  Sim,  547. 
Dilhn,  2  Ba.  &  B.  421 ;  Tayhr  y.  Stib-         (j)  W.  y.  /. 
heri,  2  Vez.  J.  437.  (*)  P.  y.  H. 

(6)  H.  y.  P.  (0   Sd.   Atterhury  y.   WaiUe,     (2d. 


t 


e)  Ay,  A.  point),  8  D.  G.  M.  G.  454. 
(i)  Harvey  v.  Smith,  1  K.  &  J.  394;         (n)  Fineh  y.  Sham,  6  H.  L.  C.  928. 
22  Bea.  299.  (»)   Etpm  y.  Pemherton,  3  D.  G.  J. 

(«)  i4.-y.  S.  547;  Hiem  y.  MUl,  13  Vez.  122;  Afar- 

(f)  H,  y.  P.;  8d.  A.  y.  A.  toellv.  Burton,  L.  R.  17  Eq.  15,  Tykr 

(g)  Popham  y.  Baldwin,  2  Jones  320,  y.  \febb,  6  Bea.  552;  Whitbready,  Jor- 
dted  Madden,  217.  dan,  (Ut  branch),  I  Y.  &  C.  303. 

{h)Mile$y,Langlty,SB,u»B.8cM.e26.         (o)  W.y.J.,  (2d.br.),  I  Y.  &  C.  303. 
(i)  Hipkins  y.  Amery,  2  Giff.  292;         (p)  E  v.  P.;H.  y.  M;  M.  y.  B. 
Hopgood  y.  Emut,  3  D.  G.  J.  S.  116;        (v)  T,y.W  \  W,  y.  /.,  (1st  br.)  517 
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ascertaining  who  has  the  deeds;  nor  if  the  custodian  of  the 

deeds  was  (to  the  disponee's  knowledge)  entitled  to  the 

custody  of  them  on  independent  grounds  (a) ;  nor  does  the 

negledl  of  it  affedt  the  disponee  with  notice  of  a  fraud 

committed  by  the  party  from  whom  the  inquiry  would  have 

been  made  {h). 

Scrutiny  of  the       The  fourth  precaution  is  Scrutiny  of  the  Title-Deeds  to 

**^'  ascertain  whether  anything  suggestive  of  fraud  is  on  any  of 

them  (c)  (i). 

Inrestigation  The  fifth  precaution  is  Investigation  of  all  documents 

through  which   through  which  title  {d)  is  traced.     Neglecfl  of  this  is  notice 

Title  is  traced.   Qf  t^g  existence  and  contents  of  these  documents  (^),  and 

of  all  interests  conferred  by  them  {e),  arising  by  operation 
of  law  from  them  (/),  or  mentioned  in  them  {g).  This 
dodlrine  extends  to  documents  earlier  than  the  date  at 
which  the  purchaser  can,  by  contracfl  (f)  or  perhaps  by  law 
(A),  require  the  abstradt  to  commence ;  and  earlier  than  the 
last  renewal  of  a  lease  under  which  the  property  is  held  (»), 
if  the  fa(5l  that  the  last  lease  is  a  renewal  be  known,  or 
appear  on  it  or  on  an  earlier  lease  to  which  a  chain  of 
recitals  leads  up  {%)  (ii) ;  and  to  documents  forming  part  of 

(i)  The  omission  of  ^'or  order  and  assigns"  in  a  BiU  of  Lading  is  not  con- 
structive notice  of  aU  equities  affecting  the  consignee  (J). 

(ii)  The  fact  that  a  Leaseholder  obtains  a  Renewal  from  a  different  person 
from  him  who  granted  the  lease  affects  the  leaseholder  with  notice  of  the  ca- 
pacity in  which  that  person  grants  the  renewal, — as,  that  he  granted  it  as 
trustee  for  a  Charity  (i).  But  this  seems  to  be  on  the  ground  of  evidence  of 
knowledge* 

(a)  Kz.  Hardy,  2  Dea.  &  Ch.  393;.  Parker  v.  WhUe,  1  U.  &  M.  167;  Simi- 

Boson  V.  WilHame,  3  Y.  &  J.  150.  man  v.  Pooie,  6  Hare  193;   Wilton  v. 

(6)  Uipkint  v.  Amery,  2  Giff.  301-2.  Harte,  L.  R.  1  Ch.463;  WorthingUm  v. 

(c)  Kennedy  v.Oreen^  3  M.  &  K.  721,  Morgan^  16  Sim.  547;  and  see  Biseo  v. 

722.  Banbury,  1  Ch.  Ca.  289. 

(</)  Extended,  MerHna  y.  Jolliffe^  I  (/)  Peto  v.  Hammond,  30  Bea.  495. 

Amb.  313  /.  4.  (g)  Hamilton  v.  Royae,  (Ireland,  but 

(#)  Ckments  v.  Welle,  L  R.  I  Fq  200;  whether  registered  does  not  appear).  2 

Copfin  V.  Femyhough.  2  B.  C.  C.  291;  S.  &  L.  327. 

Davies  v.  Thomas,  2  Y.  &  C.  234;  Dra-  [h)  This  did  not  occur  in  any  of  the 

pere^   Co.  v.    Yardley,    2    Vern.   662;  cases,  nor  is  there  Auy  dietnm  on  the 

Fulden  v.  Slater,   L.  R.  7    Eq.   523;  point. 

Hodgkmson  v.  Cooper,  9  Bea.  304 ;  Jack-  (i)  C.  v.  F. ;  H.  v.  C. 

son  V.  Rowe,  2  S.  &  St.  472,  approved  0)  Oenderwn  v.  C.  rf*JB.  d.  ParU,  L. 

I  Ph.  254;  Malpaa  v.  Ackland,  3  Russ.  R.  5  P.  C.  253. 

273:  Mertmt  v.  JoUiffe,  1  Amb.  311;  (k)  Alt.-Gen,  y.  Hall,  16  Bea.  388. 
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the  title  of  a  landlord  under  whom  the  property  is  held, 
whether  by  lease  (a),  or  from  year  to  year  (i),  except 
perhaps  since  1874  (c).  And  it  holds  though  the  rival  interest 
was  merely  that  of  a  Covenantee  (d),  and  though  the 
covenant  did  not  purport  to  bind  assigns  (i),  at  least  if  it 
concerned  the  use  of  the  premises  held  under  a  lease  in 
which  the  covenant  was  contained  (e);  and  though  the 
transadlion  was  one  in  vhich  investigation  of  title  is  not 
usual,  as,  a  Lease  (f)y  Underlease  (g),  Letting  (A),  or 
Marriage  Settlement  (i)  (i).  And  the  rule  especially  applies 
when  the  rival  interest  is  that  of  a  Landlord  under  the 
Covenants  in  a  Lease  (j).  But  it  is  confined  to  such 
documents  as  are  necessary  links  in  the  chain  of  title  {k)^ 
and  therefore  does  not  extend  to  those  without  which  title 
can  be  really  (/),  or  seemingly  (w),  deduced,  unless  the 
purchaser  be  negligent ;  nor  does  it  extend  to  a  Power  of 
Attorney  under  which  the  vendor  a(5ls  (w);  and  it  has  been 
said  {0)  to  be  inapplicable  when  the  reason  for  the  omission 
was  the  small  value  of  the  property  and  the  notoriety  of  the 
title,  (a  position  difficult  to  reconcile  with  some  of  the 
authorities  cited  (/>)).  Neglecfl  of  this  precaution  as  regards 
one  part  of  the  property  is  not  notice  of  what  would,  by 

(i)  This  is  consistent  with  an  earlier  decision  (7)  that  one  who  derired  under 
a  Settlement  was  nnafifected  by  a  previons  disposition,  for  that  disposition  was 
not  a  link  in  the  title ; — and  with  a  later  decision  (r)  that  a  mortgagee  was  un- 
affected by  a  deposit  of  some  of  the  deeds  under  which  the  mortgagor  claimed, 
for  the  mortgagee  had  acquired  the  beneficial  (though  not  the  legal)  estate 
before  the  deposit  was  made. 

(«)  C.  V.  IV.',  F.  V,  S.;  P.  T.  W.;  S.  (j)  As  in  C.  v.  W.;  P.  ▼.  W. 

V.  P.  Ik)  West  y.  Reid,  2  Hare  261  /.  S-4. 

( 6)  ir.  V.  H.  (/)  Pitcher  v.  Hawlha,  L.  R.  7  Oh.  259. 

c)  See  37-8  Vic,  c.  78,  s.  2  (I).  (m)  Sd  P.  v.  «.  (p.  268-74);  contra, 

d)  F.  V.  S. ;  IV,  V.  H.  sd.  P.  v.  «.,  p.  265-7  and  decided  Car~ 
9)  As  in  C.  T.  W. ;  F.  v.  5.;  P.  7.  ter  v.  Carter,  3  K.  &  J.  617. 

XV. ;  S.  V.  P. ;  W,  v.  H.  (n)  P«rry  v.  HoU,  2  D.  G  F.  J .  53^ 

(/)  F.  V.  S.;  with  corroborative  cir-  (o)  Sug.  V.  P.  780,  par.  60. 

cumstances  M.v.  A,  (p)  Ante,  (a,  6),  &  p.  450  (g). 

(g)  C.  V.  IV.  i  P.  V.  iV.;  S.  V.  P.  (q)  WhitJUU  y.  Fautttt,  I  Vez.  392: 

(A)  W.  y.  H.  (0  Ratct^€  v.  Bmrmard,  L.  R.  6  Cb. 

(i)  J.  y.  R. ;  and,  under  corroborative  652. 

circomstanoet,  D,  y.  T, 
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observing  it,  have  been  discovered  respe<5ling  another 
part  {a). 

The  sixth  precaution  is  the  Investigation  of  any  other 
document  known  to  aflfedl  the  property ; — negledl  being 
notice  alike  of  its  provisions  (i),  and  of  the  £a(5ls  mentioned 
in  it  (c).  But  whether  neglecfl  to  examine  a  Will  known  to 
have  been  made  by  the  owner  of  the  property,  but  not 
known  to  affe(5l  it,  be  notice  of  a  provision  therein  by  which 
the  property  is  aflfedled,  depends  on  circumstances  (d). 

The  seventh  precaution  is  Inquiry  as  to  whether  a  rival 
disposition  was  not  attended  by  all  circumstances  necessary 
to  its  validity  and  priority,  as,  whether  it  was  made  for 
value  (e).  But  neglecfl  to  inquire  whether  a  draft  has  ever 
been  engrossed  and  executed  is  not  (f)  notice  that  it  has 
been  so. 

The  eighth  precaution  is  Inquiry,  on  a  disposition  of 
property  known  to  be  incumbered,  as  to  whether  any  other 
incumbrances  exist  than  those  known  of  (g),  but  inquiry 
from  the  disponor  seems  sufficient  (A). 

The  ninth  precaution  is  Inquiry  from  all  known  incum- 
brancers as  to  what  incumbrances  they  hold,  and  whether 
those  whose  existence  is  known  have  been  correcflly 
described  (f). 

The  tenth  is  Inquiry  from  anyone  known  to  hold  on  trust 
an  interest  in  the  property,  as  to  the  nature  of  the  trust  (j), 
Neglecfl  to  do  this  seems  to  postpone  the  negligent  party  to 
an  extent  not  exceeding  that  of  the  legal  estate  or  fiduciary 
powers  known  to  be  in  the  trustee. 

(a)  Hunler  v.  Walters,  L.  R.  7  Ch.  83 ;  (rf)  Sd.  Jones  v.  Smith,  1  Hare  60-1. 

sd.  Hamilton  v.  Royse,  2  S.  &  L.  327  («)   Ferrars  t.  Cherry,  2  Vem.  384. 

/.  6-7.  See,  as  to  notice  of  revocation  under  a 

(6)  lAtdbrook  v.  Lee,  4  D.  G.  S.  Ill,  power.  Banbury* e  Com,  Free.  Ch.  8. 

1 12,  1 20-1 ;  Hwrsl  v.  Hurst,    1 6  Bea.  (f)  Cotham  y. Sydenham,  2  B.  C.  C.  391. 

373,  376;   Authorities  in    Sug.  V.  P.  (g)  Jones  \.  Williams,  24  BesL.  5^;  Far" 

775  («)  and  in  Fish.  Mor.  608  (*),  in  row  v.  liees,  4  Bea.  18. 

which,  however,  the  rival  competitor  (A)  See  J.  v.  W.-,  and  F.  ▼.  R. 

seems  to  have  heen  also  in  possession  (i)  Taylor  v.  Baker,  5  Pri.  306,  ap- 

and  therefore  entitled  to  priority  under  proved  1  Macn.  &  G.  150. 

the  rule  rofeire<l  to  ahove  p.  488  {h).  (j)  Malpas  v.  AchUmd,  3  Russ.  273; 

See  also  Fish.  Mor.  616  {ej).        [235.  Anon  Free.  Ch.  137. 

(c)  Eland  t.  EUmd^  (2d.  point),  1  Bea. 
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The  eleventh  precaution  is  Inquiry  from  anyone  known  to    Inquiry  from 
be  presumptively  entitled  to  a  revocable  benefit  conferred   tively  entitled 
from  motives  of  gratitude,  as  to  whether  he  has  not  since    *°  *  Revocable 
acquired  corresponding  or  substitutionary  rights  under  a 
binding  agreement  (a). 

The  twelth  precaution  is  Inquiry  from  the  parties  to  the   Inquiry  from 

formal  disposition  under  which  one  is  acquiring  the  property   p^r°JeT^°* 

as  to  what  their  interests  are  (b). 

The  thirteenth  is  attention  to  any  statement  which  may   Attention  to 

.  t  •  t  t  Register  when 

appear  on  any  Register  which  one  searches  (c),  whether   searching  it. 

the  register  be  that  of  deeds  (i),  or  judgments  (e).  But 
this,  on  a  search  proved  (f)  to  have  been  only  from  a  certain 
date,  will  be  confined  to  matters  appearing  since  that  date 
(g).  And  negle(5l  to  search  a  register  is  not  notice  of  any- 
thing appearing  thereon  (/*),  whether  it  be  the  Registry  of 
Deeds  (i),  or  of  Judgments  fj)y  or  the  Court-rolls  of  a 
Manor  (A),  the  Bankruptcy  record  (/),  or  the  Gazette  as  to 
Insolvencies  (w).  And  consequently  a  Mortgagor's  pay- 
ments to  the  Mortgagee  are  good  against  a  transferee  of 
whose  transfer,  though  registered,  he  had  no  notice  (n). 

The  fourteenth  precaution  is  Inquiry  into  the  Customs  of  Inquiry  into 

Local  Costomt. 

(a)  This  teems  to  be  the  point  estab-  7 ;  and  authorities  in  Madden  on  Regis- 

lished  in  Penny  v.  Watts,  1  Macn.  &  G.  tration  230-5,  esp.  Bushell  y.  Buthell,  2 

ISO,  which,  however,  is  disapproved  in  S.  &  L.  in  which  several  other  author- 

Sug.  y.  P.  766  (y).  itiea  are  cited  at  p.  100-1,  and  the  doc- 

(6)  Burgoyna  y.  Hailon,  (Ist  case),  trine  is  explained  at  p.  103. 
Barn.  Ch.  236,  (which  compare  with         (•)  C.  v.  C.  (Middlesex);  U,  y.  C. 

the  decision  in  Howarth  v.  Dean,  I  Eden  (Ireland) ;  W.  v.  S.  (Middlesex);  W.  y. 

355,  disapproved  Fish.  Mor.  610  (p).  IV.   (Hull);    Authorities  in    Madden 

(c)  Fordev.  While,  16  Bea.  124  L  20-  (Ireland  &c.);  And  see  the  reasons  in 

4;  Procter  v.  Cooper,  2  Drew.  1,  2  Jur.  Bushell  v.  Bushell,  and  in  Latouehs  y. 

N.  S.  149.  Dunsany,  1  S.  &  L.  157-9. 

(rf)  F.  V.  W.,  (Middlesex).  0)  ^-  ▼•  ^-i  ^'  ▼•  ^'\  Authorities 

(«)  P.  V.  C.  in  Sug.  V.  P.  761  {d). 

if)  See  F.  V.  W.,  p.  124  /.  20-1.  (k)BugdeH  y.  B.,  p.  390  /.  2-16,  over- 

Ig)  Hogdson  y.  Dean,  (2d.  point),  2  S.  ruling  Pearce  y.  Sewlyn,  3  Madd.  186. 
&  St.  221.  (/)  Hiiehcox  y.  Set^wick,  Sug.  V.  P. 

(A)  Buqden  v.  Biguold,  (2d.  point),  2  (Uth  Ed.),  1049,  rvg.  S.  C.  2  Vem. 

Y.  &  C.  Ch.  377 ;  Cator  v.  Cootey,  2  Cox  1 56  i  IVilker  v.  Bodmgton,  2  Vem.  599 ; 

182;  Lane  v.  Jackson,  (3d.  point),  20  And  see,  as  to  the  Act  of  1869,  32-3 

Bea.  535;  Underunod  v.  Courtown,  1  S.  Vic,  c.  71,  s.  94,  95,  and,  as  to  that 

&  L.64;  WilHams^,  Sorretl.A  Yez.  389;  1849,  12-13  Vic,  c.  106,  8.  133. 
Wiseman  y.  Westland,  1  Y.  dc  J.  117;         (m)  Re  Atkinsom,  3  D.  G.  M.  G.  Ma 
Wrightson  v.  Hudstm,  2  Eq.  Ab.  609,  pi.         (n)  W.  y.  & 
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any  Manor  of  which  the  property  in  question  is  held.  At 
least,  one  who  contradled  for  a  lease  for  31  years  was 
compelled  to  accept  one  for  21  years  with  a  covenant  to 
renew  for  the  remaining  10  because  the  property  was  in  a 
manor  by  whose  customs  leases  might  not  exceed  21  years 
(a). 

But  neglecfl  by  a  New  Trustee  to  inquire  of  his  prede- 
cessor whether  the  latter  knows  of  any  disposition  made  by 
the  beneficiaries  does  not  aflfecfl  him  with  notice  of  an}-  such 
so  as  to  postpone  any  beneficial  interest  which  he  may 
afterwards  acquire  under  them  {b).  And  examination  of  a 
box  of  deeds  in  one's  possession  is  perhaps  not  always 
required  (c);  nor  does  inquiry  for  the  last  receipt  for  a 
yearly  payment  seem  necessary  {d). 

The  facfls  which,  are  considered  sufficient  to  found  a 
belief  that  no  rival  claim  exists,  and  thus  to  exonerate  a 
disponee  from  constru(5\ive  notice,  consist  chiefly  in  state- 
ments by  any  persons  likely  to  have  rival  claims,  and,  when 
these  cannot  be  discovered,  by  the  disponor. 

A  statement  by  the  Occupier,  as  to  his  own  interest  and 
that  of  the  landlord  to  whom  he  pays  rent,  exonerates  from 
liability  for  not  observing  the  first  precaution  (f).  And  a 
statement  by  the  negotiator  of  a  Bill  of  Exchange,  that  an 
endorsement  purporting  to  be  that  of  his  wife,  who  is 
beneficially  interested  in  it,  is  genuine,  renders  inquiry 
from  her  unnecessary  (g). 

So  a  reasonable  excuse  for  the  non-produ<5lion  of  a  Title- 
Deed  (A),  (as,  that  it,  being  a  Marriage  Settlement,  does 

(a)   Wythe  v.  Htmnker,  2  M.  &  K.  («)  AnU,  p.  443  /.  3,4. 

635 ;  In  Horlock  v.  PrietUp,  2  Sim.  7  5,  the  (f)  Sd.  U anbury  v.  LkhJUU,  2  M.  & 

garty  who  had  the  earlier  disposition  K.  633,  modified  Baitey  v.  Riekar^mm, 

as  also  the  legal  estate,  and  the  only  9  ITare  734. 

question  was  whether  he  was  to  be  post-  (g)  Dawson  v.  Prmc€,  (3d.  point),  9 

poned  as  having,  by  his   negligence,  D.  G.  J.  41. 

enabled  the  mortgagor  to  commit  a  (A)  Agra  Bk.  v.  Barry,  L.  R.  7  H.  L. 

fraud.                                               [90-1.  147,  154-5;  Etpin  v.  PemUrUm,  (last 

(6)   Proiser  v.  PA^,  L.  R.  16  Eq.  point),  3  D.  G.J.  547;  HewUt  v.  Loom- 

(c)  See  Ld.  Fortsmouth  v.  EJfingham^  more,  9  Hare  449;  Plumb  v.  Fhiit,  % 

1  Yez.  435.  Ans.  432,  434  /.  8-10;  RuUUgo  v.  Bear- 
id)  See  AH,-Qen,  y.  Stephens,  6  D.  G.  nard,  L.  R.  6  Ch.  662. 

M,  G.  147. 
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not  aflfe<5l  the  property,)  renders  unnecessary  the  third,  the 
fourth,  and  (as  to  the  excused  deed)  the  fifth,  precaution; 
though  such  excuse  be  stated  by  the  disponor  himself  only 
(b).  But  the  contrary  has  been  held  (c)  when  priority  has 
been  claimed  by  force  of  the  circumstances  (i)  appropriate 
to  a  chose  in  adlion  («). 

A  Receipt  for  purchase-money  renders  unnecessary  Receipt  for 
inquiry  as  to  whether  the  vendor's  lien  for  it  has  been  SJJ,ney. 
satisfied  (/),  though  the  vendor  be  still  in  possession  (g). 
But  this  seems  only  to  hold  when  the  receipt  is  outside  the 
body  of  the  deed  (A),  and  not  when  the  vendor  retains  the 
purchase-deed  (»),  and,  of  course,  not  between  the  vendor 
and  his  immediate  purchaser  {j), 

A  Release  of  an  incumbrance  renders  unnecessary  inquiry   Release  of 
as  to  whether  the  relessor  had  not  assigned  it  to  another      ^°™  ranees, 
before  he  made  the  release  {k). 

Again,  a(5ls  of  ownership  respedling  the  Chattels  of  a   Acts  of  Owner- 
Deceased  person,  done  by  one  who  would  be  entitled  to   inrambwed 
them  if  the  debts  were  paid,  render  unnecessary  inquiry  as   Property, 
to  whether  they  have   been  paid  (/)   (and  thus  entitle  a 
disponee  who  derives  under  that  person  and  has  for  value 
acquired  the  legal  estate  to  hold  against  the  creditors  (/) 
though  he  knows  that  debts  once  existed  (/)).     But  this 
seems  only  to  hold  when  the  adls  of  ownership  have  been 
acquiesced  in  by  the  executor  (/),  and  a  reasonable  period, 
(as,  three  years,)  has  elapsed  since  the  testator's  death  (/). 

And  employment  of  a  proper  Valuator  renders  unnecessary   Employment 

of  Yalnator. 

(a)  Jonea  t.  Smith,  1  Ph.  244,  com-  Rice  t.  Rie$,  2  Drew.  73. 
mented  on  2  Hare  257-8.  (jg)  W.  y.  W, 

(6)  As  in  all  these  cases.    Bnt  as  to        (&)  As  in  W,  t.  W.^  and  in  ii.  t.  R, 

statements  by  interested  parties  in  other  See  also  Bug.  V.  P.  776  (/,m). 
cases  see  Broadbeni  y.  Barhw,  7  Jar.         (t)  Peio  y.  Hamnumd,  30  Bea.  495. 
N.  S.  478.  U)  WH'on  y.  Ktalmg,  4  D.  G.  J.  688. 

(c)  Sptneer  y.  Clarke,  L.  R.  9  C.  D.         {k)  Chtemooodj.  CkmckUl,  6  Bea.  314. 
137.  (I)  Spackmtm  y.  Timbnll,  (2d.  case), 

(d)  Explained,  anU,  p.  433  (jlii.).436  8  Sim.  260;  DUkes  y.  Broodmead,  2  D. 
(/in).  G.  F.  J.  566;  see  also  No6/«  y.  Brttt, 

(e)  Defined,  mi9,  p.  3.  24  Bea.  501. 

(f)  WldU  y.  Wakefield,  7  Sim.  401 ; 
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Inaccurate 
description. 


Qoalifications 
of  this  «xcep- 
tion. 

Omission  to 
inqoire  from 
one  known  to 
be  interested. 


Release  of  a 
natnre  ordinar- 
ily conditional. 


Termination 
not*non> 
existence  of 
rival  interest 
represented. 


inquiry  by  a  purchaser  from  trustees  of  part  and  beneficial 
owners  of  the  rest  of  a  property,  as  to  whether  the 
proportion  of  purchase-money  which  each  was  to  receive 
has  been  fairly  ascertained  (a). 

An  inaccurate  statement  of  a  disposition  seems  to  render 
inquiry  after  it  unnecessary  so  far  as  the  claims  of  the 
person  who  makes  the  inaccurate  statement  are  concerned 
{h)y  but  not  as  to  the  claims  of  others  {c). 

But  the  statement  of  an  interested  party  is  not  sufficient 
when  the  person  in  whom  the  rival  interest  (if  any)  would 
reside  is  known;  and  consequently,  a  statement  by  a 
Judgment-debtor  that  the  amount  owing  on  the  judgment 
has  been  paid  (i),  or  that  of  a  Mortgage-debtor  that 
insurances  which  he  is  effecfling  for  the  disponee,  are  not 
effe(5led  for  the  benefit  also  of  the  mortgagee  («),  do  not 
obviate  the  necessity  of  inquiring  from  the  creditor,  at  least 
if  such  debtor  be  himself  the  disponor  (/). 

And  again,  such  a  Release  as  is  ordinarily  subjecfl  to  a 
secret  condition  does  not  seem  to  exonerate  from  a  claim 
founded  on  breach  of  such  a  condition.  At  least,  a  warrant 
to  enter  satisfacflion  on  a  Judgment  does  not  obviate  the 
necessity  of  inquiry  as  to  whether  it  was  to  be  satisfied 
conditionally,  and  consequently  does  not  exempt  from 
notice  of  an  agreement  that  it  was  only  to  be  satisfied  con- 
ditionally on  the  substitution  of  another  judgment  {g).  And 
a  disponee  of  a  Reversionary  interest  is  not  exonerated  from 
a  preceding  beneficial  one  by  evidence  that  it  has  termin- 
ated, as  he  would  be  by  evidence  that  it  had  never  existed 
{h).  Nor  is  a  disponee  of  property  which  was  liable  to  be 
redeemed  exonerated  from  this  liability  by  evidence  that 


(a)  Sd.  Cooper  4*  AlUrCs  Contract,  L. 
R.  4  C.  D.  815-16,  818. 

(6)  BrighV»  Trusts,  20  Jur.  301. 

(c)  Hope  V.  Liddell,  21  Bea.  198 /n; 
Cosser  y  CoUigtM^  3  M.  &  K.  283;  Crof- 
ton  V.  Ormsby^  S.  &  L.  183;  Paier$onT, 
Lomg,  6  Bea.  590. 


(d)  MoHtefioreT.  Browne,  7  H.  L.  24l. 

(«)  Ladhrooke  v.  Lee,  4  D.  G.  S.  1 1 1-2. 

(f)  L   V.  ^;Af.  V.  B. 

{a)  Montefiore  v.  Browne, 

(h)  Kekalt  v,  Bennett,  1  Atk.  522  f 
Contra  as  to  an  Annuity,  Stephteuon  r. 
Royce,  5  Ir.  Ch.  401. 
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the  right  to  redeem  has  become  unenforcible  (a).  And 
much  less  is  a  purchaser  &c.  of  property  which  is  subje<5l 
to  a  Post-nuptial  Settlement  exonerated  from  that  settle- 
ment by  the  fa(5l  that  it  contains  no  statement  that  it  was 
made,  (as  it  was,)  for  value  {b). 

(«)  Uwuwd  T.  Hardff,  18  Vex.  462.         (b)  Ftrtwrt  y.  Chtrry^  2  Yern.  384. 
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IMPUTATIVE    NOTICE, 


Reason  of  the 
Rule. 

Rale. 

Applicability 
of  the  Kule. 
To  what 
transactions. 


From  the  maxim  ^^qui  sentit  commodutn  sentire  debet  et  onus" 
{a)  (i)  our  courts  deduce  the  consequence  (b)  that  a  principal 
is  responsible  for  his  agent's  fraud  (c);  and  from  this  again 
the  rule  that  Notice  possessed  by  an  Agent  is  imputed  to 
his  principal  {d)  (ii),  alike  for  the  purpose  of  preventing 
the  acquisition  of  priority  through  the   Legal   estate  ■^«), 


(i)  The  principle  of  the  rule  is  also  explained  in  the  cases  cited  in  n.  (f),  wai, 
on  some  miuor  poiuts,  in  those  cited  iu  u.  (g). 

(ii)  The  Knowledge  of  the  principal  is  not  imputed  to  the  agent  (A),  nor,  there- 
fore, does  the  fact  that  the  disponor  and  disponee  have  the  same  agent  occasion 
the  imputation  of  the  knowledge  of  the  former  to  the  latter  (i). 


(a)  Le  Neve  v.  Le  \eoe,  2  White  and 
Tudor's  Leading  Cases  (4th  Ed.),  45 
/.31-3. 

(6)  Discussed  anie,  p.  286  (A-o),  289 
(o).290  (6),  qualified  in  288  (r),  and 
290  (i). 

(c)  Bour*ot  V.  Savage^  (Lt )  L.  R  2 
£q.  142  /.  20-2. 

(rf)  Ashley  v  B aileg, 2  Yez.  368,  370 
AlUrbury  v.  Wallis,  8  D.  G.  M.  G.  4.54 
Blenkame  v.  Jennens,  2  B.  P.  C.  278 
Bourtol  y.  Savage,  L.  R.  2  Eq.  134 
Bradley  v.  ttifkes,  (2d.  point),  L.  R.  9 
C.  D.  189;  CoUinton  v.  Lister.  20  Bea. 
256;  Coote  v.  Mammon,  (in  which  how- 
ever the  party  who  had  notice  was 
really  the  principal  though  he  pur- 
chased in  another's  name),  5  B.  P.  C. 
355;  Downes  v.  Potter,  2  Ba.  and  B. 
491;  Dryden  v.  Frost,  3  M.  &  C.  670; 
Sd.  Espin  V.  Pemberton,  3  D.  G.  J.  555; 
Forbes  v.  Deniston,  4  B.  P.  C.  189;  Ful- 
hr  V.  Bennett,  (a  Leading  case),  2  Hare 
402;  Gale  v.  Lewis,  9  Q  B.  730;  Ger- 
ard V.  OReUly,  3  Dr.  &  War.  414; 
Hargreaves  v.  Hothwell,  1  Ke.  1 54 ;  Hop- 
good  V.  Ernest,  3  D.  G.  J.  S.  61 1 ;  Ken- 
nedy V.  Green,  (2d.  point),  3  M.  &  K. 
7S0;  U  Seve  t.  U  Neve,  2  W.  T.  L. 


C.  S5;  Maddux  v.  Madd»g,  1  Yez.  61; 
Marjor'Aanks  v.  Hovendeu,  Dm.  11; 
Merry  v.  Abney,  1  Ch.  Ca.  88;  Sorrii  y. 
Le  Neve,  3  Atk.  36;  HoUaud  ▼.  Harte, 
L.  R.  6  Ch.  678;  SkeUon  ▼.  Cox,  2  Ed. 
228;  sd.  Safron-Walden  ^,  ▼.  Raymr, 
L.  K.  14  C.  D.  410,  L  28-9;  Spaigkt  y. 
Cowne,  1  H.&  M.359;  Toulminy.Steen, 
3  Mer.  210;  Travis  t.  MUne,  9  Hare 
152;  Warwick  y.  Warwick,  3  Atk.  293; 
Wtnter  v.  Anson,  3  Rus8.493;  R.  ITor- 
cester  C.  E  Co ,  3  D.  G.  M.  G.  187,  t 
9-10. 

(c)  Explained,  ante,  375.  The  role 
respecting  its  priority  is  explained  in 
pp.  375-9,  and  is  stated  with  its  excep- 
tions &c.  in  Ch.  XLYII.  and  the  for- 
malities necessary  for  it  in  Ch.  L. 

(f)  B.  V.  S.  (p.  142);  D.  y.  P,  (p. 
499);  E.Y.  P,  (p.  545-5);  W,  y.  S,  (p. 
392). 

{g)  Powell  on  Mortgages,  (6th  Ed.), 
558;  Fisher  on  Mortgages,  (2d.  Ed.), 
604  («.  *). 

(A)  Re  Colemere,  (which,  howeyer, 
does  not  go  to  the  full  extent  of  the 
proposition  ahove,)  L.  R.  1  Ch.  133. 

(t)  Lane  y.  Jaeksom^  20  Bea.  535. 
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(whether  in  tenements  (a),  corporeal  chattels  (b),  funds  (^), 
or  negotiable  securities  (d));  through  equivalent  (e)  circum- 
stances (as  regards  other  choses  in  acflion  (/));  or  through 
Registration  under  the  Irish  (g)  or  County  (A)  Registry 
a(5ls :  for  that  of  establishing  that  the  holder  of  a  chose  in 
a(5lion  has  notice  of  a  transfer  of  it  (i) :  for  that  of  taking 
a  chose  in  acflion  (i)  out  of  the  Order  and  Disposition  of  a 
Bankrupt  (J):  and  for  that  of  implying  terms  in  a  Contracfl 
(k).  And  this  rule  holds  good  whether  the  agent  be  stricflly  ^  ^^^f^ 
such  {I),  or  be  Counsel  (w),  Solicitor  (»),  his  agent  (o),  or  clerk 
(/),  Partner  (q),  Secretary  (r),  Manager  (s),  or  Trustee  (t); 
and  though  he  acquired  the  information  in  a  different 
capacity  from  that  in  which  he  was  agent  &c.  (u);  and 
though  he  did  not  communicate  it  to  his  principal  (v);  and 
though  the  agency  (being  created  by  ratification)  was 
subsequent  to  the  transacflion  notice  of  which  was  imputed 
(w);  and  though  (when  the  rule  is  applied  to  preclude  a 
disposition  from  priority)  that  disposition  was  made  under 
the  Court  (x),  and  to  an  Infant  (x) ;  and  though  the  agent 
in  question  had  been  recommended  by  the  disponor  (>') ; 

(i)  Trade-debts  are  the  only  kind  of  chose  in  action  to  which  the  O!  and  D. 
clause  now  applies  (s). 

(fl)  A.  V.  B.;  A.  V.  W.;  B.  v.  /.;  B.  r.  D.;M.  v.  M. 

V.  8.;  D.  V.   F.;  Fu   V.   R.;  H.  V.  /?.;  («)  Sh.  v.  C. 

Ho.  V   B.;  K.v.  Q  ;  M.  v.  Af.;  Mb  v.  («)  A,  t.  W,-.  B.  ▼.  S.;  Br.v.R,;  D. 

A.;Sp.  V.  C;  T.  V.  S.;W.y.  A.  v.  F.  (in  which  Marr  acted  as  Solici- 

(6)  C.  7,  L.  tor  though  really  only  a  clerk) ;  B.  ▼. 

(c)  r.  V.  M.  P.;  Pu.  V.  B.;  H.  ▼.  /?.;  Ho.  v.  ^.;  K. 

Id)  D.  V.  />.  V.  O.;  £#  N.  v.  L,  iV.;  Af.  r.  //.;/?.  ▼. 

(«)  Explained  aiil*.  pp.  378-9.     The  //.;  .Sjii.  v.  C;  T.  y.  5.;  JV.  v.  >4. 

rale  is  stated  with  its  exceptions  in  Ch.  (o)  S.  v.  L.  N, 

XLYII,  and  the  nature  of  the  circum-  (p)  See  D.  ▼.  F. 

stances  in  Ch.  L.  (9)  T.  v.  Af.;  IV,  C,  E.  C. 

(f)  Defined  ante,  p.  3.  (r)  O.  ▼.  L. 

Q)  F.  V.  />.;  a.  V.  0"R. ;  Af.  V.  H. 

(K)  Br  ▼.  /?.;   E.  v.  K;  L.  M  ▼.  L. 
N.;R,v.H.;  Sk,Y.  C. 

(i)  Authorities  iu  Lewin  on  Trusts  (u)  O.  t.  L. 

(5th  Ed ).  504  (/) .  505  (6,c^) ;  and  in  (»)  B.  ».  U.  (p.  196,  •».). 

Fish.  Mor.  par.  IU7;  sd.  S.-IV.  t.  /?.;  (w)  B.  y.  /.;  C.  ▼.  Af.;  Af«.  ▼.  J.; 

Involved  in  the  principle  of  O.  t.  L.  Sp.  v.  C. 

ij)  O.  V.  L.    For  explanation  of  (x)  T.  v.  S. 

Order  and  Disposition  see  Ch.  LVII.  (y)  ^.  ^.  ▼.  L.  N. 

(k)  W,  C.  E.  C.  («)  32-3  Vic,  c.  71  (E.),  1. 15  (5/ii.) ; 

(/)  yi.  T.  B.;  B.  V.  /.;  D.  t.  P.;  F.  20-1  Vic,  c  60,  8.  313. 


(«)  C.  V.  L.  (p.  357). 
m  C.  T.  M.  (but  see  p.  458(a));  Af«. 
T.  il . ;  ^p.  v.  C. 
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the  Rule. 
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cation  of 
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Nature  of 
the  Notice. 


Katnre  of  the 
Agency, 

Time  of 
Notice. 


and  though  he  was  also  the  agent  for  the  disponor  (a);  and 
though  he  was  himself  the  disponor  (6),  while  the  rival 
claim  was  a  trust  {c)  or  executorship  {d)  by  which  he  was 
bound,  or  was  derived  under  a  disposition  for  value  from 
him  {e),  and  he  had  acquired  the  notice  in  conne(5lion  with 
such  prior  transa(5lion,  and  is  merely  presumed  to  have 
recoUedled  it  in  the  transa(5lion  in  question  (/);  and,  (it 
seems,)  though  he  had  an  interest  (independently  of  the 
above  facfls)  in  concealing  the  rival  claim  (g);  and  (in 
general  (A))  though  the  notice  (when  used  to  prevent  the 
acquisition  of  priority)  was  but  Construd^ive  (>).  But  it 
only  applies  if  there  is  either  a  probability  that  the  agent 
communicated  with  the  principal,  or  a  necessity  on  public 
grounds  that  the  latter  should  suffer  the  loss  (j) ;  and  only 
if  the  notice  (when  used  to  displace  (in  certain  cases)  pri- 
ority {k))y  or  to  establish  that  the  holder  of  a  chose  in  a<5lion 
has  notice  of  its  transfer  (/),  or  to  aflfecfl  a  principal  with 
fraud  («),)  was  acftual  knowledge;  and  only  if  the  agency 
(»)  or  trusteeship  (<?)  required  the  exercise  of  discretion; 
and  only  if  the  notice  either  was  recollecfled  (/)  (i)  in  the 
same  transacflion  in  which  it  was  imputed,  or  was  acquired 
in   that    transatflion   (q),    or  in   one   so    conne(5led    with 

(i)  The  recollection  must  be  strictly  proved  (r),  unless  in  cases  falling  under 
notes  {q)  in  this,  oi*  C«)  or  (6)  in  next,  page. 

(a)  F.  V.  D;  Fu.  v.  B.;H.r.  B.;  L.  (*)i<n/«,p.407  (rf^);413t;),419-2a 

N.  V.  L.  N.;   Bnt  see  below,  462(c).  (0  Ant*^  p.  433  (•}. 

(h)  Cases  in  the  three  next  notes.  (m)  WildM  v.  Oih$fm,  i  H.  L.  60S. 

c)  B.  V.  S.  (n)  Wylli^  V.  Pollen,  32  L.  J.  Ch.  782. 

[d)  C.  V.  L.i  V.  V.  P.  (o)  Re  Burmtatmr,  7  Ir.  Ch.  41;  Re 

(«)  A.  y.W.,  B.  V.  5.;  Br.  t.  /?.;  Laiv,  5  Ir.  Jur.  N.  S.  32. 

D.  T.  F.;  F.  V.  D.;  R.  v.  H.\  Sh.  v.  C.  (p)  Necessary,  see  Tylet  ▼.  WM,  6 

(/)  Authorities  in  the  three  preced-  Bea.  556.     SuflScient,  A.  7.B.;  H.  ▼. 

ing  notes.     And  see  below,   where  I  R.;  G.  v.  O'/?.;  L.  N.  v.  L.  N, 

state  the  conditions  of  the  rule.  (q)    Necessary,    Bunco  d.  Lima  ▼. 

h)  Br.  V.  R.  Anglo-Peruvian  Bk.,  L.  R.  8  C.  D.  160; 

(A)  For  exceptions  see  anti,  p.  419  Fiixgtrald  v.   Faueonberge,   Fitz.    213, 

(*,  /),  420  {a,b,c).  explained  by  211 ;  Hme  v.  Dodd,  2  Atk. 

(i)  H.  V.  E.,  (2d.  point);  K.  v.  G.,  275;  Lloyd  v.  Aitwood,  (last  point),  3 

(2d.  point);  M.  v.  M.     For  definition  D.  G.  J.  614;  sd.  Lowiher  v.  CarlHom, 

of  "Constructive  Notice"  see  ante,  p.  2  Atk.  242,  explained  in  Woraeky  t. 

461  (l),and  Ch.  LII.  Scarborough,  (4th  point),  3  Atk.  392; 

ij)  Sd.  in  effect  by  Ld.  Bsouoham  Warrick  v.  Warrick,  3  Atk.  294. 

in  K.  y.  <?.,  p.  710  /.  9-19.  (r)  Tylee  v.  Webb,  6  Bea.  552. 
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it  (a),  or  so  recently  (i)  preceding  it  (b),  as  to  imply  such 
recolle<5lion ;  and  only  if  (in  the  latter  case)  the  person 
through  whose  agency  it  was  imputed  is  in  the  present, 
and  was  in  such  previous,  transadlion,  the  agent  of 
the  disponor  also  (c),  or  himself  the  disponor  (i),  and 
acquired  his  notice  in  that  capacity  («), — circumstances 
which  are  alike  necessary  whether  he  be  strid^ly  agent 
(/),  or  be  counsel  (^),  solicitor  (A),  solicitor's  clerk  (i), 
manager  (7),  or  otherwise ;  but  under  which  notice  will  not 
be  the  less  imputed  though  the  present  disponor  be  but 
the  successor  in  title  of  him  who  created  the  rival  claim  (k), 
(whether  priority  be  claimed  (k)  by  force  of  the  legal  estate 
(/)  or  under  the  register  a(5ls  (w)),  and  will  be  especially 
imputed  if  the  agent  was  trying  in  the  previous  («)  or  in  the 
later  (o)  transacflion  to  defraud  the  rival  claimant. 

But  knowledge  of  the  agent's  wrongful  a(5l  (/) ;  or  of  an  Exceptions  to 
interest  derived  under  it  (q);  or  of  a  claim  which  the  agent, 
by  arrangement  with  the  disponor,  concealed  (r) ;  or  which 
he,  by  throwing  his  principal  ofif  his  guard,  tried  to  prevent 
him  from  'suspecfting  (s) ;  is  not  imputed ;  unless  (at  least 
in  the  first  case  (t))  the  agent  have  construcflive  as  well  as 

(i)  Two  years  is  too  long  (m). 

(a)  Sd.  H.  V.  R.  (p.  169).  («i)  As  in  L   N.  t.  L.  V.;  Sh.  y.  C. 

(b)  W.  V.  A.,  (expld.  by  1   Sim.  &         (n)  Lemhan  y.  McCaU,  3  Ir.  Eq. 
St.  435-6).  342. 

(c)  Necessary,  Pu.  y.  B.  (p.  405);  O,        (o)  L.  S.  y.  L.  V. 
y.  L.;  M.  y.  M.  (p)  K.  v.  Q.  Tp.  720). 


the  Rule. 


y.  L.\  M.  y.  M.  (p) 

(rf)  Sufficient,  B.y.S.;D.  y.  F.;  M.        {q) 
y.  H. ;  Sh  y.  C. ;  IK.  v.  H*.  WuUi 


Cavtv  Cave,  L.  R.  15  CD.  639; 
WaUy  V.  Gray,  L.  R.  20  Eq.  238,  sd. 

(«)  Antborities  in  notes  461  (c,  d).  K,  y.  O.  (p.  720);  sd.  (as  to  agency  by 

ff)  H.  V.  D. ;  sd.  W.y  S.  means  of  Partnership)    WiUiammm  y. 

(y)  H,  y.  />.;  F.  V.  F.;  sd.  W.  y.  8,  Barbtmr,  L.  R.  9  C.  D.  535-6;  and  see 

(*)  B,  V.  S.;  D.  y.  F.;  Fu.  y.  B.;  U.  Lauy  y.  HiU,  L.  R.  4  C.  D.  549,  qual- 

y.  R.;  L.  y.  A,;  L.  S.  y.  L.  N.;  Lo.  y.  ified  in  A,  y.  W,  and  in  C.  y.  L. 

C;  hi.  y.  H.;  Sh.  v.  C,  W.  y.  A.;  W.  (r)  Sharpe  y.  Fey,  L.  R.  4  Ch.  12,  6 

y.  IK.  Ch.  35;  Thommm  y.  Carlior^Al,2  D.  G. 

(•)  As  in  T.  y.  W.  J.  S.  10. 

m  ^.  d.  L.  y.  A.-P.  B.  (*)  Ueniii  y.  Loofmorf.  9  Hare  455, 

{k)  As  in  the  two  next  notes.  451. 

ll)  As  in  il .  y.  B. ;  B.  v.  S. ;  D.  y.  F. ;  (1)  Jnfs,  notes  (p,  9). 

Fu.  y.  B. ;  TV.  y.  il .  (p.  493  fin.) ;  W^.  y.  (»)  Tyiis  y.  FKsW,  6  Bea.  552. 
W. 


( 


agent. 
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acflual  notice  (a);  and,  of  course,  knowledge  of  an  a.gent 
through  whom  his  principal  has  acquired  an  interest 
admittedly  paramount  to  the  rival  interest,  does  not  post- 
pone a  subsequent  interest  which  the  principal  afterwards, 
and  independently  of  the  agent,  derives  in  the  same 
property  {b) ;  and  the  knowledge  which  the  agent  of  a  firm 
has  of  a  fraud  which  one  partner  has  committed  against  the 
other  is  not  imputed  to  the  latter  (c) ;  nor  is  the  knowledge 
which  the  agent  of  the  holder  of  a  fund  has  of  a  disposition 
which  he  makes  of  an  interest  which  he  has  in  it  imputed 
to  his  principal  (i),  though  the  knowledge  which  he  has  of 
a  disposition  which  he  negotiates  as  solicitor  is  {e). 
Who  is  deemed        A  Partner  is,  within  this  rule,  the  agent  of  his  co-partners 

(/),  unless  the  partnership  consists  in  holding  shares  in  a 
joint-stock  Company  (g).  A  Solicitor  is,  of  course,  agent 
for  his  client  in  a  transa(5lion  which  he  negotiates  (A),  but 
the  facft  that  the  holder  of  a  fund  is  also  one  of  his  clients 
does  not  make  him  agent  to  receive  notice  of  dealings  with 
that  fund  {i).  One  who  purchases  in  the  name  of  another 
is  his  agent  in  the  purchase  within  this  rule  (J). 

Finally,  the  courts  presume  that  a  disponee  who  employs 
no  solicitor  for  himself,  constitutes,  as  his  agent,  the 
solicitor  of  the  disponor, — a  presumption  which,  though 
not  irrebuttable  (k),  is  pracflically  nearly  so  (/)  when  the 
transacflion  is  one  in  which  a  solicitor  for  the  disjx)nee 
would  ordinarily  be  employed,  unless  the  disponee  be 
himself  a  competent  lawyer  (m), 

(o)  K.  ▼.  G.  (p.  722-3).    For  defini-  805-6. 

tion  of  the  kinds  of  notice  see  amU,  p.  (h)  Authorities  anl^,  p.  449  (n),  quali- 

416  and  Ch.  LII  passim.  fied  by  those  in  p.  460  (n-9). 

(6)  WylHs  V.  Polien,  32  L.  J.  Ch.  782.  (i)  S.  W.  v.  R. 

(c)  Latt:^  y.  HiXL^  L.  R.  4  C.  D.  esp.  (j)  Authorities  anUy  p.  459,  (id). 
549.  (*)   E.  V.   P.  /p.  554-5);  Ptrry   ▼. 

(d)  BouliOH  r.  Sketchley,  1  D.  G.  J.  Holl    2  D.  G.  F.  J.  53;  Rorke,  U  Ir. 
163;   re  Hennesy,  2  Dr.  &  War.  555.  Ch  442. 

(both  decided  as  to  Order  and  Disposi-  (I)  A.  y.  W,;  HewUt  r.  Loofemor«,  9 

tion,  for  explanation  of  which  see  below,  Ha.  454;   K.  t.  G,  (p.  712),  (whioli, 

Ch.  LVIII).  however,  is,  perhaps,  overmled  by  S, 

(«)  Q.  ▼.  L.  ▼.  P.;  P.  V.  H.;  and  R.). 
if)  T.  ▼.  Af.;  W.  C.  B,  C.  (m)  Sd.  E.  v.  P.  4  Drew.  337  L  S-B, 

(s)  Authorities  m  Fish.  Mor.  606  (m-  3  D.  G.  J.  555  L  5-7. 
o);  and  in  2  W.  T.  L.  C.  (4th  Ed.). 
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CHAPTER  LIV. 

PRIORITY  OVER  JUDGMENTS,  ANNUITIES,  AND  DISENTAILMENTS, 


A  Purchaser  (a)  for  value  of,  or  Incumbrancer  (i)  upon,  Judgments 
an  hereditament,  is  entitled  {b)  to  priority  over  a  Judgment 
&c.  (c),  though  aware  of  it  (d),  and  deriving  under  a  pre- 
vious purchaser  who  acquired  the  property  within  5  years 
after  a  memorandum  of  it  was  registered  {e) ;  unless  such 
a  memorandum  was  left  for  Registration  (/)  or  re-registra- 
tion (g)  within  5  years  (/«)  before  the  purchase  &c.  in  ques- 
tion. And  a  Purchaser  or  Mortgagee  is  entitled  to  priority 
over  a  Judgment  &c.  entered  since  the  23rd  July,  i860  («), 
though  aware  of  it  (i),  and  though  it  was  so  registered  &c. 
(i),  unless  (/)  execution  has  (r),  (before  conveyance  (j)  and 
payment  of  the  purchase  or  mortgage- money,)  been  issued, 
and,  (before  or  after  its  return  (A),)  been  registered  (/),  and,  - 

(1)  The  words  in  the  act  are  "  Mortgagees  and  Creditors,**  but   "  Incnm- 
brancers"  is  meant  (o),  and  Trustees  for  Creditors  are  included  (p). 

(a)    As  to  the  sense  in  which  this  18-19  Vic,  c.  15,8.4,5. 

word  is  used,  see,  Lm  v.  Grtrn^  6  D.  («)  Benham  v.  Ktant,  1  J.  &  H.  685. 

G.  M.  G.  168,  re  BrowM,  13  Ir.  Ch.  (f)  1-2  Vio,  c.  110  (E.),  s.  19.  ». 

283.  (Palatinates)  21 ;  2-3  Vic,  c  1 1  ( E.). 

(6)  2-3  Vic,  c   II   (E.)»  8-  **;   7-8  s.  2,  3;  3-4  Vic,  c  105  (I.),  8.28;  7-8 

Vic,  c  90  (I.),  8.  2,  3;  3-4  Vic,  c  105  Vic,  c  90  (I.),  a.  2,  3. 

(I),  8.  28.  {g)  2-3  Vic,  0   1 1  (E.),  s.  2,  4;  18- 

(r)  As  to  what  is  included  under  this  19  Vic,  c  15  (Palatinates),  s.  3;  7-9 

term,  see,  1-2  Vic,  c  110  (Decrees and  Vic,  c  90  (I.),  s.  3,  4,  and  see  s.  7. 

Orders,  E.),  s.  18;  23-4  Vic  ,  c38  (same,  (A)  2-3  Vic,  c  11,  s.  4;  18-19  Vic^ 

E.  8.  3  fin.),  8.  5;    18-19  Vic,  c   15  c  15  (Palatinates),   s.  3;  interpreted 

(same,  E),  s.  7;  27-8  Vic,  c  1 12,  s.  2;  by  Shaw  v.  Stah,  6  H.  L.  581,  by  Bea- 

3-4  Vic,  0. 105  (same,  I.),  s.  27;  12-13  van  v.  Oxford,  6  D.  G.  M.  G.  492,  and 

Vic,  c.  95  (same,  I.),  8.  7;  1-2  Vic  ,  c  by  18-19  Vic,  c.  15,  s.  6. 

11   (Judgments  of  Inferior  Courts),  s.  (i)  23-4  Vic,  c.  38,  s.  1. 

22;  3-4  Vic,  c  105  (same,  L),  s.  30;  {j)  Whether  registration  after  pay- 

12-13  Vic,  c  104  (same,  I.),  8.  17,  18;  ment  but  before  Conveyance  would  do 

30-1  Vic,  c  114  (same,  I.);  30-1  Vic,  does  not  seem  clear, 

c.  129  (same,  I),  s.  47-9;  18-19  Vic,  (*)   Champneyt  v.  Bwrland^  23  L.  T. 

c.  15  (same,  E.),  s.  7;  12-13  Vic,  c.  95  584. 

(same,  I.),  »•  8;  18-19  Vic,  c  15  (Pal-  (/)  As  to  Mode  of  Registration,  s.  2. 

atine  Courts),  s.  1,  2,  3;  31-2  Vic,  c  (m)  Simpwcnv.  Morlty^  2  K.  &  J.  71;, 

54  (Judgment  in  different  part  of  the  sd.  Oreaott  v.  Tofitld,  L.  R.  14  C.  D. 

U.  K.)  esp.  574,  iL  21-37. 

(<0  3-4  Vio.,  0.  82,  ft.  2,  amended  by  {n)  U§  t.  Gr§aky  6  D.  G.  M.  G.  16a 


464  PRIORITY  OVER  JUDGMENTS,   ANNUITIES,   &C. 

(within  three  months  after  registration,)  been  put  in  force 
(a).  These  enadlments  are  now  of  minor  importance, 
because  a  Judgment  &c.  {b)  entered  since  29th  July,  1864, 
does  not  {c)  affedl  property,  until  delivered  in  Execution 
either  by  return  of  the  writ  (d)  or  by  equitable  process  (#). 
Still,  the  writs  of  execution  are  to  be  registered  (/).  These 
enacflments  do  not  extend  to  Crown-judgfments,  nor 
(generally)  to  judgments  in  Ireland  for  under  ;f  150  (^),  nor 
to  Judgments  recovered  in  Ireland  since  15th  July,  1850 
(A).  Again,  a  Purchaser  for  value  or  Incumbrancer  is 
entitled  («)  to  priority  over  the  increased  rights  conferred 
on  Judgment-creditors  by  the  recent  statute  (j),  and  there- 
fore over  their  rights  against  Copyholds  (k),  against  (in 
certain  cases)  estates  for  years  (/),  and  against  property 
over  which  the  debtor  had  merely  a  disposing  Power  («) 
(11);  unless  the  purchaser  &c.  had  notice  of  the  judgment 
(«),  and  it  was  registered  before  the  purchase  &c.  (0).  And 
purchasers  &c.  of  hereditaments  in  Ireland  are  exempt 
from  judgments  recovered  since  15th  July,  1850  (^),  unless 
registered  as  Judgment-Mortgages  (/).  And  Purchasers 
&c.  of  lands  there  which  the  debtor  acquired  for  value 
since  that  day  are  entitled  to  priority  over  judgments  of 
whatever  date  unless  so  registered  (q).  And  a  Purchaser 
or   Mortgagee  of  hereditaments  in   England,  completing 

(1)  This  does  not  extend  to  Crown-debts  (r). 

(a)  23-4  Vic,  c.  38,  s.  I.  (*)  Sng.  V.  P.  537  pi.  41. 

(6)  DeHned,  27-8  Vic,  c  112,  s.  2.  (/)  Sug.  V.  P.  520  (p),  521  (*,c). 

(c)  Ante,  p.  335  {d  h).  (m)  Sug.  V.  P.  521  («,y. «). 

id)Chamimeysv.Burland.23L.r.  5S4.  {n)  See  2-3  Via,  C.  11  (E.),  s.    5; 

(0  See  authorities  cited,  ante,  335(rf),  18-19  Vic,  c  15  (Palatinates),  s.  3-,  7- 

and  Addenda.  8  Vic,  c  90  (I.),  s.  8;  Wuiknok9  y. 

(f)  27-8  Vic,  c  112,  8.  3.  Bfythe,  3  E.  &  B.  737. 

ig)  12-13  Vic,  c  95.  s.  2.  (o)  Lee  v.  Greem,  (E.).  6  D.  G.  M.  G. 

(A)  13-14  Vic,  c  29,  a.  I.  168;  Dumier  v.  GkngaU,  (L),  3  Ir.  Ql 

(i)  2-3  Vic ,  c  U  (E.),  8.  5;  7-8  Vic,  47. 

C.90  (I.),8.  8.  (p)  13-14  Vic,  c  29,  s.  !>•.;  Asto 

O)   1-2  Vic,  c  no  (E),  8.  11,  13,  the  nature  of  Judgment-Mortgages, sat 

(restricted  by  s.    16-18);  3-4  Vic,  c.  ante,  p.  335  (ij*). 

105  (1),  8.  19.  21,  22  (restricted  by  s.  (q)  13-14  Vic,  c  29,  s.  a. 

25),  27 ;  bug.  V.  P.  (Uth  Ed  ),  535-6,  (r)  Sug.  V.  P.  521  la). 

637-8.  we,                     N  / 
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since  26th  April,  1855,  is  entitled  to  priority  over  Judg- 
ments &c.  and  Crown  debts  existing  against  a  paid-ofif 
mortgagee  (a).  And  a  Judgment  against  an  Incumbrancer 
on  a  tenement  in  Ireland  does  not  operate  against  the 
Incumbrancer's  interest  (6).  And  of  course  registration 
cannot  revive  an  extincfl  judgment  (c),  nor  render  unneces- 
sary registration  on  a  County  Register  (i). 

A  Purchaser  {e)  of  or  Incumbrancer  (/)  on  an  heredita-  Crown-debti. 
ment  is  entitled  to  priority  over  a  Crown-debt  arising  since 
4th  June  1839  in  England,  or  9th  Aug.  1844  in  Ireland, 
though  (as  to  England)  aware  of  it  (g) ;  unless  a  memorandum 
was  left  for  Registration  {e)  or  re-registration  (A)  before  (tf), 
(and  in  case  of  a  purchase  &c.  of  hereditaments  in  England 
since  1859  or  in  Ireland  since  1871  within  5  years  before  (A),) 
the  purchase  &c. ;  and,  (as  regards  tenements  in  England,) 
even  then,  unless  either  the  lien  attached  before  2nd  Nov. 
1865,  or  execution  was  (before  conveyance  and  payi^ent  of 
the  purchase-  or  mortgage- money)  issued  and  registered  (i). 
And  a  Purchaser  of  an  hereditament  in  England  is  exempt 
from  a  Recognizance  of  the  vendor,  unless  enrolled  (/)• 
And  a  purchaser  from  an  Accountant  to  the  Crown  is  dis- 
charged by  payment  to  the  Crown  (A),  up  to  the  amount 
for  which  the  accountant  is  liable  {k).  And  provision  for 
entering  up  the  discharge  of  Judgments  and  Crown-debts 
has  been  made  in  the  ad\s. 

A  Purchaser  of  (/)  or  Incumbrancer  on  (/)  an  heredita-    Aimnltitffi  &o. 
ment  in  England  is  entitled  (/)  to  priority  over  a  Rent- 
charge  or  Annuity  charged  thereon,  if  created  since  26th 

(«)  18-19  Vie,  c.  15,1.  11.  yio.,c.72(I.),  8.11,  lS;8eeal8O8.10; 

(6)  13-U  ^0.,  0.  29,  t.  12.  11-12  Via,  o.  120  (I.),  8.  13;  And  see, 

(e)  2-3  Vio.,  0. 1 1  (EJ,  8.  6;  8-9  Vio.,  as  to  Crown-debts  not  registered,  Lewin 
0.  15  (£.),  s.  8;  7-8  Vic,  c.  90(1.),  8.9.  on  TmsU  (5th  Ed.),  573,  /.  27-32. 

(i)  AnU,  p.  408,  esp.  0*)-  (>1 28-9  Vic.,  o.  104  (E.),  s.  48. 

(«)  2-3  Vic ,  c.  1 1  (E.)r8. 8 ;  2-3  Vic,  (j)  29  Cha.  II,  c.  3  s.  18. 

c.  35  (E.),  8.  22-3;  7-8  Vic.,  c.  90  (I.),  (*)  29-30  Vic,  o.  39  (E.),  s.  42;  7-8 

».  11, 12.  Vic,  c.  90  (IX  8. 14,  modified  by  s.  15. 

(f)  Sea  onlf,  p.  463  (i).  (/)  18-19  Via,  o.  15,  8.  12;  and,  at 
(a)  22-3  Vic.  o.  35,  8.  22.  to  the  meaning  of  **  Xnoombrancer",  see 
(A)  22-3  Vic,  c.  35  (E.),  8. 22;  34-5  oiilc,  p.  463  (i). 

09 
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Jodgmentfl, 
Crown-debtf, 


Diientailtog 
deedi. 


April  1855  (a)  and  terminable  on  a  death  (a),  unless  it  was 
created  by  Marriage  Settlement  (a),  by  Will  (6),  by  Reser- 
vation (a),  or  by  a  disposition  of  which  a  memorandum  was 
left  for  Registration  before  the  purchase  &c.  {a);  or  the 
purchaser  had  a(5lual  (c),  or  perhaps  constru(5live  {d)^ 
Notice  of  it. 

Purchasers  of  a  tenement  the  title  to  which  has  been 
placed  on  one  of  the  Records  explained  in  Ch.  LV  are 
prote(5led  against  Judgments,  Crown-debts,  &c.,  under  the 
circumstances  there  stated  (e). 

And,  finally,  a  disponee  for  value  (/)  of  an  Estate-Tail 
under  a  deed  enrolled  is  entitled  to  priority  over  an  earlier 
disposition  {g)  made  by  the  same  disponor  (A),  unless  such 
disposition  was  first  enrolled  {g). 


(a)  18  Vic,  0.  15,  8.  12;  and,  as  to        (•)  See  eqp.  S8-9  Vic.,  o.  88  (L),  a. 
the  meaning  of  "Inomnbraxicer'*  see    42. 


ohU,  p.  463  m. 

(6)  18-19  Vic,  0.  15,  s.  14. 

(c)  Ortavu  y.  TofM,  (a  Leadiag 
Case),  L.  R.  14  C.  D.  563. 

(<0  See  L.  R.  14  C.  D.  572,  /.  1-8  L 
23,  575  L  1,  and  esp.  578. 


(f)  Vakm  reconciles  this  with  the 
rule  in  p.  854  (/). 

(g)  3-4  Wm.  IV,  c  74  (E  ),  s.  75; 
4^5  Wm.  rV,  o.  92  (L),  s.  66. 

(A)  Pm*a  BttaU,  14  Ir.  Ch.  452. 


(  467  ) 


CHAPTER  LV. 

INDISPUTABLE   TITLES. 


Our  law  provides  no  means  by  which  title  can  be  com-    Generally. 
pletely  freed  from  incumbrances  and  adverse  claims  except 
in  the  instances  already  {a)  mentioned,  but  it  does  provide 
means  by  which  an  approach  can  be  made  to  this  result, 
and  these  form  the  subjecfl  of  the  present  chapter. 

In  Stock  and  Shares  the  Legal  estate  is  always  limited   Stocks  end 
to  one  person,  or  to  several  as  joint-tenants  {h)  (i),  and   Tranrferofthe 
that  for  the  perpetual  interest  (i).     It  is  transferred  by   Legal  estate, 
entry  on  books  {c)  kept  for  that  purpose,  or  by  a  document 
{d)  which  may  be  afterwards  registered  {e)\  but  the  holder 
of  Government  (/)  or  Colonial  {g)  Stock  may,  if  he  prefer, 
obtain  a  stock-certificate  by  insertion  of  a  name  in  which 
(A),  or  by  delivery  of  which   before  a  name  has  been 
inserted    (»),    the  stock  becomes  transferred,    while   the 
transfer  of  the  stock  in   any  other  way  during  the  sub-' 
sistence  of  the  certificate  is  prohibited  (j) ;  and  the  holder 
of  Stock  or  Shares  in  a  Company  can  generally  obtain  {k) 
a  share-warrant,  by  delivery  of  which  the  shares  can  be 

(i)  The  Government  (<)  and  Colonial  (m)  Stock  Acts,  however,  define 
''Stock"  80  as  to  inclnde  any  share  or  interest  in  stock,  and  then  provide  for 
the  transfer  of  the  "  Stock.** 

(a)iliil«.  p  73(<i),38l  (i},382(a,6).  (A)  33-4  Vic.,c.71,  8.32(3);  40-1 

(6)  See  33-4  Vic , c.  7 1  (Govt  Stock)  Vic,  c.  59,  s.  1 1. 

8.22;4q-l  Vice.  59  (Colonial  Stock),  (•)  33-4  Vic,  c  71,  s.  32  (1);  40-1 

8.  4.   For  definition  of  "Joint-tenancy"  Vic,  c.  69,  s.  7  (1). 

see  »!/«,  p.  33  (a).  Ol  33-4  Vic,  c.  71,  8.  32  (3);  40-1 

(c)  33-4  Vic,  c  71  (Govt.  Stock),  s.  Vic,  c  69,  s.  7  (3),  U. 

22.  (^)  30-1  Vic,  0.   131    (Companies 

(rf)  Lindley  on  Partnership  (4th  Ed.),  nnder  the  Cos.'  Acts),  s.  27.    . 

703-4.  (0  33-4  Vic,  c.  71,  s.  3,  •*  Stock." 

(•)  Lindley,  139-43.  (m)  40-1  Vic,  o.  69,  s.  26  '^Colonial 

(/)  33-4  Vic,  0.  7 1,  s.  26,  $qq.  *  Stock." 

(i)  40-1  Vic.,c.  69,  s.  11. 
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transferred  (a).  No  beneficial  nor  partial  interest  may  be 
referred  to  on  the  books  (b),  the  document  of  transfer  (c), 
or  the  register  (d) ;  and  the  investigation  of  title  behind  the 
latest  entry  or  registered  transfer  is  not  considered  incum* 
bent  on  a  purchaser  &c.  {e):  Consequently,  the  transferee 
of  the  legal  estate  rarely  has  notice  of  beneficial  interests, 
and,  if  he  gives  value,  is  exonerated  from  them  (J)  by  the 
ordinary  rule  (g).  His  chief  danger  arises  from  the  possi- 
bility that  the  transferor  may  not  have  had  the  Legal  estate. 
The  fa(5l  that  the  Stock  is  standing  in  the  latter's  name  is 
generally  considered  sufficient  evidence  on  this  point,  but 
it  is  not  {h)  conclusive.  A  transferee  for  value  of  Stock 
from  a  registered  holder  (who  had  himself  obtained  by 
fraud  a  transfer  of  it  from  one  who  had  previously  trans* 
ferred  it  to  another)  has  been  held  (i)  not  to  have  obtained 
the  Legal  estate,  (because  that  was  in  the  person  to  whom 
the  original  transferor  made  the  first  transfer);  and  has, 
therefore  (;*),  been  postponed  to  a  claim  by  the  original 
transferor  to  set  aside  {k)  the  fraudulent  transfer.  And  this 
was  so  held  («)  although  the  first  transfer  had  never  been 
registered  {i) ;  and  though  the  original  transferor  had  can- 
celled it  before  he  made  the  second  (i)  (such  cancellation 
not  being  considered  equivalent  to  a  re-transfer);  and 
though  the  ultimate  transferee  for  value  had  no  notice 
(a(5tual  or  constru(5live)  of  the  fraud  or  of  any  defedl  in  the 
title  (i).  Perhaps,  however,  a  simila?rule  might  not  be 
applied  to  Government  Stock,  for  the  holder^s  title  to  it  is 


(a)  30-1  Yio.  0.  131,  8.  28. 

(fi)  33-4  Vic,  c.  71  (Government 
Stock  Certificate),  s.  30;  40-1  Vic ,  c. 
59  (Colonial  Stock),  s  15;  Mayo^t  com 
(Bank  Stock),  Lofft.  65;  Bk.  England 
Y.  Farmmi  (same),  5  Vez.  665;  Hum- 
htrttongY.  CkoM  (same),  2  Y.  &  C.209. 

(c)  Beg,  y.  Gtn.  CmeUrg  Co,,  6  £. 
&B.  415. 

(d)  25-6  Vic,  c.  89,  8.30;  8  Vic,  c 
16, 8.  20. 

(•)  DiM»  T.  Hin$,  2  H.  &  M.  424. 


(f)  Lindley  663-4;  Sd.  L.  R.  7  H. 
L.  505 

ig)  SUted  ante,  Ch.  XLVII,  p  388 
9qq. 

(h)  Ccitam  y.  EaiUrn  Cob.  Co.,  1  J. 
&  H.  243;  Dams  y.  Bk.  Bmglimi,  2 
Bing.  393;  DonaUton  y.  GiOot,  (Sharee 
in  an  East  Indian  Ry.  0>.),  L.  R.  3  Eq. 
274 ;  Johnston  y.  RenUm,  L.  R.  9  Eq.  181. 

(i)  Donaldson  y.  O. 

(j)  AnU,  p.  345  sqq, 

{k)  AnU,^.  289-91. 
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declared  (a)  to  be  indefeasible.  And  the  legal  estate  does 
not  pass  to  a  Bankruptcy-trustee  till  he  has  registered  (6). 
And,  in  the  rare  cases  in  which  a  purchaser  of  stock  has  Protection  of 
notice  of  a  rival  interest,  he  is  postponed  to  it  on  the  same  owner, 
principles  as  if  land  were  the  subje(5t  purchased  (c),  and 
this,  whether  the  rival  claim  arises  from  a  contra(5l  which 
he  has  made  (i),  or  a  trust  which  he  has  accepted  («),  or  of 
which  he  has  notice  (J)  a(5lual  (/)  or  constnwflive  (/)). 
Hence,  a  purchaser  of  stock  in  a  Company  is  subje<5l  to 
the  rights  of  the  company  (g),  for  the  knowledge  of  the 
nature  of  the  Stock  necessarily  implies  constru(5live  notice 
of  them.  Nor  are  the  Beneficial  owners  of  Stock  left  with- 
out prote(5lion  against  an  unwarrantable  transfer  of  the 
legal  estate,  for  they  may  prevent  it  by  Stop-order  if  the 
fund  be  in  court  (A),  by  the  prescribed  Notice  if  it  be  not 
(i).  But  the  latter  method  is  obje<5lionable  as  implying 
doubt  of  the  honesty  of  the  trustee,  and  the  beneficiaries 
are  generally  content  to  rely  on  their  trustees'  liability  to 
pay  the  value  of  any  stock  which  he  may  unwarrantably 
dispose  of.  Provision  is  also  made  for  the  registration  of  Regietrttion  of 
transmissions  of  stock  &c.,  and  transfers  by  the  transmittees  tran«nii8ione. 
(i),  whether  the  stock  be  Government  (J)  or  other  funds 
transferable  at  the  Bank  {k)^  Colonial  Stock  (/),  or  stock  of 
a  Company  (ifi),  and  there  are  further  provisions  applicable 

(i)  As  to  transfer  by  a  Married  Co-exeontrix  who  has  a  Protection-order,  set 
the  case  in  the  note  (»). 


fi 


U)  «8-4  Tic.,  c.  71,  s.  8.  605  (/);  Fisher  on  Mortgages  (2d  Ed.), 

Ih)  Re  Lomdom  4%.  Co.,  L.  R.  9  Eq.  103,  104,  690. 

653.  (•)  Lewin  Tr.  719-23;  Jadicatnre 

(c)  See  OKU,  Ch.  XLYII,  XUX,  esp.  Orders  O.  XLYI,  R.  2.  Orders  of  Ap. 

B.889  (e),  391  (d, «),  393  (6,  e),  416  (*).  1880. 

(i)  Ex.  Prkh,  5  D.  G.  S.  278.  (J)  ^-^  Vic»  C  71,  s  23,  32  (4). 

(•)  Skrmukif  ^.  Co.  t.  Qmm,  L.  B.  {k)  s.  73. 

7  H.  L.  505.  (0  40-1  Vic,  o.  59.  s.  4  (3),  (4). 

(f)  WmrhmUm  y.  Hitt,  Kay  470;  As-  («)  25-6  Vic,  c  89  (Go's.  Act),  s. 

fomed,  DoddM  t.  Bills,  2  H.  &  M.  424.  24,  and  Tahle  A  ( 12-15);  8-9  Via,  o. 

(y)  2  Lindley,  708  Jib).  16  (Co*s.  Clauses  Act),  s.  18. 

Ik)  See  Lewin  on  Trusts  (5th  Ed.),  (»)  BMt  r.  Bk,  Btiflmtd,  4  K.  &  J. 

564. 
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Transfer  by       on  bankruptcy  to  any  kind  of  stock  {a)  (i) ;  and  a  Married 

Woman.  Woman,  entitled  to  stock  &c.  for  her  separate  use,  may  {h) 

cause  it  to  be  transferred  into  her  own  name  as  so  entitled 
Provision  is  also  made  {c)  respe<5ling  the  transmission  of 
Stock-certificates. 

Law  reform.  It  has  been  proposed  that  the  law  applicable  to  the 

transfer  of  stock  should  be  the  model  for  the  reform  in  that 
applicable  to  the  transfer  of  land,  but  I  have  already  (i) 
shortly  stated  the  objecflions  to  this  suggestion. 

Patent-rights.        The  rules  applicable  to  the  transfer  of  Patent-rights  seem 

to  be  the  same  as  those  applicable  to  the  transfer  of  stock 
{e).  The  court  is  authorized  to  re(5tify  the  registry  of 
these  {e). 

British  Ships.         British  (/)  Ships  (g)  are  subje(5t  to  ena(5lments  still  more 

stringent,  though  the  separation  and  limitation  of  the  bene- 
ficial  interest  is  not  now  (A)  prohibited. 

What  interesto       The  Legal  estate  (i)  in  each  ship  is  treated  as  consisting 

RMjstered.        ^^  ^4  shares  (7),  the  title  to  each  of  which  is  treated  as 

distincfl  (k),  and  can  be  limited  only  to  i  person,  or  to  not 
more  than  5  as  joint-tenants  (/),  and  in  neither  case  for  less 
than  the  perpetual  interest  {m).  Every  holder  of  the  legal 
estate  (1)  in  a  British  ship  (except  certain  ships  (n)),  or 
share  therein,  may  {0)  be  registered  as  such  (n)  in  the 

(i)  The  old  enactments  (p)  respecting  Ireland  seem  ooyered  by  the  new  (9); 
for  in  no  case  (r)  can  a  Bankmptoy-trustee  gain  (by  registration)  priority  ow 
a  disposition  by  the  bankrupt,  though  unregistered. 

(a)  32^  Vic  c.  71  (E.),  s.  83  (8);  (j)  17-18  Yic,  c.  104,  a.  37,  amanded 

35-6  Vic,  c.  58  (L),  s.  121  (7).  by  43-4  Vic,  c.  18,  s.  2. 

(6)  33-4  Vic,  c  93,  8-  3-4,  interpre-  (k)  Boyd  on  Merchant  Shipping,  8S 

ted,  Howard  ▼.  Bk,  BngUmi,  L.  R.  19  (p,9,r);  43-4  Vie.,  c  18,  8.  2. 

£q.  295.  (0  17-18  Vic,  c  104,  a.  37  (3,4); 

(c)  33-4  Yic,  0.  71,  s.  32  (4);  40-1  For  definition  &o.  of  "Joint-tenancy' 

Vic,  c  69,  8.  14.  see  anU,  p.  33  (a). 

(</)  Ante,  p.  385;  Apology  for  Con-  (m)  In  effect,  s.  43. 

▼eyanoing,  p.6, 56;  and  seeoitltf,  384(i).  in)  17-18  Vie,  0.  104,  s.  19. 

{•)  BorsUy'i  Patent,  39L.J.Ch.  157.  (o)    Sd.  not  to  be  compnlsoir  ii 

(f)  Defined  17-18  Vic,  0.  104,  s.  18;  Union  Bk.  y.  Lenanion,  L.  R.  3  a  P.  D. 
Union  Bk,  y.  Lenanton,  L.  R.  3  C.  P.  D.  247-50. 

243.  (p)  20-1  Vic,  c.  60  (I.),  a.  269. 

(g)  Defined,  17-18  Vic,  c  104.  s.  2.        (q)  35-6  Vic,  c  58  (I.),  a.  121  (7> 
(A)  25-6  Vic,  c  63,  s.  3.  [(2).         (r)  Ante,  p.  410  (/-*). 

(1)  See,  17-18  Vie,  c.  104,  8.  43,  57 


INDISPUTABLE  TITLES.  471 

prescribed  {a)  manner;  and  every  change  in  the  title 
occurring  by  transmission  (whether  of  the  ownership  (b) 
or  of  a  mortgage  (c) ),  by  transfer  of  the  ownership  (i),  by 
mortgage  («),  or  by  transfer  (/)  or  satisfadlion  (g)  (which 
operates  as  re-assignment  (g))  of  a  mortgage,  must  be 
registered ;  and  transfers  of  ownership  (A),  and  mortgages 
(i),  are  to  be  registered  in  the  order  in  which  they  are 
produced  to  the  registrar. 

And   a    Bankruptcy-trustee  of   the  registered  holder's 
estate  may  require  his  own  name  to  be  registered  (j). 

For  the  convenience  of  holders  desiring  to  deal  with  a  Facilities  for 
ship  at  a  distance  (k)  from  her  registry  the  registered  ^  DistSce  * 
holder  (/)  may  demand  a  Certificate  authorizing  some  ^o™  ^* 
specified  person  or  persons  (m)  to  sell  (/)  the  entirety  (»)  of, 
or  to  mortgage  (/),  the  ship  within  a  specified  period  (o). 
Such  a  certificate  must  state  generally  the  terms  on  which 
the  power  is  to  be  exercised  (/»),  and  must  enumerate  any 
mortgages  already  registered  and  subsisting  {q)  and  any 
certificates  of  mortgage  or  sale  already  granted  (q).  The 
appointed  ofl&cer  must  endorse  on  every  certificate  of 
mortgage  all  mortgages  made  thereunder  (r);  and  the 
registrar  who  granted  it  must,  on  its  being  re-delivered  to 
him,  cancel  it,  first  entering  on  the  register  any  unsatisfied 
mortgages  mentioned  on  the  certificate  (s).  A  certificate 
of  Sale  expires  by  being  exercised,  and  thereupon  the 
register  of  the  ship  must  be  closed  (0»  and  if  the  purchaser 
be  qualified  («)  to  hold  British  Ships  the  Ship   must  be 

(a)  17-18  Vic,  c.  104,  s.  30-40,  55-        (j)  32-3  Vic,  c  71  (E.),  ».  83  (8); 
75,  84-91;  18-19  Vic,  c  91,  s.  10-12,    20-1  Vic,  c  60  (I.),  t.  269. 

15;  36-7  Vic,  c  85,  b.  3-6;  31-2  Vic,        (*)  17-8  Vic  c  104,  8.  78. 
a  129;  34-5  Vic,  c  100,  b.  4,  5.  (/)  8.  76. 

(b)  17-18  Vic,  c  104,  s.  60.  («)  b.  77  (1). 


(c)  8.74.  {n)  8.8J  (I). 


65,  57.  M  8.  77  (3). 

(«)  8.  66,  67.  (p)  ».  77. 

(/;  8.  73,  80  (7).  iq)  8.  79. 

(^)  8. 68,  and,  aa  to  Mortgages  on  the 
Certificate,  b.  80  (7). 
(A)  B.  57. 
(0  8.  67. 


(r)  8.  80  (2). 
(«)  8.  80  (8). 
rO  8.  81  (6,  8,  9). 
(m)  Under  •.  18. 


472 


INDISPUTABLE  TITLBS. 


Holder's 
Powers  of 
disposition. 


Priority  of 

registered 

disposition. 


registered  anew  (a),  any  existing  mortgages  being  entered 
on  the  registry  (6).  A  certificate  of  sale  not  adled  on  may 
be  cancelled  (c);  and  a  certificate  of  either  kind  may  be 
revoked  {d)  under  certain  prescribed  safeguards  (d).  And 
even  the  register  itself  may,  as  to  any  particular  Ship,  be 
transferred  from  one  place  to  another  {e). 

A  registered  owner  (/)  or  mortgagee  (g),  or  a  mortgagee 
under  a  certificate  (A),  or  (when  the  person  who  would 
otherwise  be  registered  owner  has  acquired  the  ship  by 
transmission  (f)  and  is  not  qualified  as  a  British  Subje<5l  (/)) 
the  nominee  of  the  court  (»),  can,  by  deed  attested  (Jt),  (or, 
it  seems,  when  the  disponor  is  a  mortgagee,  without  deed 
(/),)  dispose  absolutely  of  the  ship  or  shares  therein 
standing  in  his  name  (m)  (or  in  that  of  the  person  to  repre- 
sent whom  he  is  nominated  (i)),  and  can  give  receipts  (m). 
And  a  mortgagee  can,  of  course,  transfer  his  own  interest  («). 

Every  disposition  of  a  ship  or  share  therein,  made  by  the 
registered  holder  or  other  person  just  mentioned,  takes 
priority  over  all  legal  claims  (o)  (i);  and  over  many  bene- 
ficial ones  (o)  (including  claims  to  enforce  an  agreement  to 
mortgage  the  ship  (/>)) ;  and  over  claims  arising  before  the 
last  registration  {q)  (unless  falling  under  those  hereinafter 
excepted),  and  (when  made  under  a  certificate)  over  claims 
founded  on  the  death  (y),  or  (under  circumstances)  the 


(i)  The  Registered  title  carries  the  right  to  freight  («). 


(«)  17-8  Vic.  a  104,  s.  81  (6,11). 

i6)s.  81  (6,8,9). 
e)  8.  81  (12). 
d)  s.  83. 
•)  s.  84-91;  18-19  Yio.,  c.91,  s.  IS. 
(f)  s.  43  (latter  claose). 
(9)  a  71. 
(A)  8.  80  (6). 
(•*)  8.  62,  63. 
0')  Under  s.  18. 
(k)  a  55. 
(/)  s.  71. 

{m\  8.  43  (latter  claose),  62,  71. 
(»)  8.  73. 

(o)  17-18  Vic,  c.  104,  8.  43  (last 
olaase);  25-6  T^c,  o.  63,  8.3;  0oyfOfiy. 
OaMfi,4C.B.  121;  77b  Borliwl,  L.  R. 


2  P.  D.  243. 

(p)  Sd.  BofOyflii  Y.  BeiMi,  44  L.  T. 
N.  S.  178a  /.  36-40.  and  Wmrd  t.  Am*. 
13C.B.N.  S.676,holduig  thai  the  rak 
in  Uwpool  Bk.  t.  7WiMr,(iO  D.  Q.  F. 
J.  502),  is  (so  &r)  nn«ffeeted  by  S5-6 
Vic,  c.  63,  a  3. 

(9)  17-18  Yio.,  0.104,  a.  43. 

(r)  17-18  Yio.,  0.  104,  8.  80  (S),  81 
(3). 

(«)  WUmm  T.  Wibom,  L.  R.  14  E^ 
32 ;  Lnwtioo/ Af  .  C.  Co.  T.  FTtbM,  L.  R. 
7  Ch.  507;  LmiMag  t.  OikhB,  SS  Bea 
522.  Whether  the  latter  nart  of  ths 
decision  in  L,  t.  G.  would  nold  imder 
the  present  aol  qm,,9jA  sea  flals^  (hi  thii 
page)  (o). 
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bankruptcy  (a),  of  the  principal ;  and  a  registered  mortgagee' 
takes  priority  over  a  mortgage  registered  after  his  own 
though  made  before  it  and  known  to  him  (6) ;  and  a  mort- 
gage entered  on  a  certificate  takes  priority  not  only  over 
one  subsequently  entered  thereon  (c),  (though  made 
before  then  and  known  to  him  {c)),  but  also  over  one 
registered  after  the  certificate  was  made  {c)  (i).  But  a 
Transfer  is  subje<5^  to  all  rights  or  powers  appearing  by  the 
Register  book  to  be  vested  in  any  other  person  (</),  but, 
when  made  under  a  Certificate,  to  those  only  which  appear 
on  the  Register-book  previous  to  the  date  of  the  certificate, 
or  on  the  certificate  previously  to  that  of  the  transfer  in 
question;  and  (when  made  under  a  certificate)  to  claims 
founded  on  non-observance  of  the  terms  of  the  certificate 
(e);  and  to  claims  founded  on  the  absence  of  title  in  the 
transferor  (/)  (ii)  though  the  transferee  registered  in  the 
belief  that  the  transferor  was  entitled  (^),  unless  the  trans- 
feror was  the  registered  holder  (h) ;  and  to  claims  founded 
on  the  pledge  of  a  ship  with  possession  (i) ;  or  on  a  deposit 
of  the  certificates  of  registry  (j),  or  of  a  mortgage  deed  (A), 
when  the  ship  itself  is  not  affecfled  by  such  deposit  (/) ;  and 
to  beneficial  rights  and  interests  (w),  (whether  arising  from 
contra(5l  or  otherwise,)  except  so  far  as  these  would  inter- 
fere with  the  powers  of  disposition  and  of  giving  receipts 
conferred   by  the  adl  (w),   (an  exception   so  vague  as  to 


(i)  I  do  not  find  any  expresf  provision  as  to  the  priority  of  sale*  made  under 
a  certificate  over  sales  previously  made  but  subsequently  entered. 

(n)  Of  course  a  memorandum  by  the  registrar  that  a  registration  was  made 
by  mbtake  would  not  re-transfer  the  legal  estate  (o). 


(a)  17-18  Vic,  C.104,  s.  80  (4),  8.81 
f 4),  t.  72  (esp.  latter  olauses). 

[h)  8.  69. 

le\  8.  80  (5). 

Im)  i.  43;  25-6  Vic,  c.  63,  s.  3. 

(•)  17-18  Vic  ,  c.  104,  s.  80  (1),  81 
(2);  Orr  ▼   Dickenson,  Johns.  1. 

(J)  Hofderwss  v  Lamport,  29  Bea. 
129;  The  Empman,  Swabey  160. 

(jr)  B.  ▼.  t. 

(A)  Ante,  p.  472,  (o). 


(i)  CaMtnove  v.  Claytim,  2  M.  &  R.  552. 

O)  CUurU  V.  Batters,  1  K.  &  J.  242. 

{k)  Loam  v.  Lifen,  32  I^  J.  Ch.  315. 

(0  See  1  K.  &  J.  250  L  1. 

(■i)  KeUh  V.  Burrows,  L.  E.  1  C.  P. 
D.  722. 

(n)  25-6  Vic,  c  63.  s.  6. 

(o)  Bell  V.  Blyth,  L.  R.  4  Ch.  133,  in 
which  the  appellant's  claim  was,  besides, 
subsequent  iu  time. 
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(Ireland). 
Generallj. 


necessitate  judicial  explanation  (a)  (i),  but  one  which 
embraces  rights  arising  from  dealings  with  a  person  whom 
the  owner  has  held  forth  as  authorized  to  dispose  of  the 
ship  (b),  and  the  enforcement  of  agreements  to  transfer  it 
{c),  and  equities  between  parties  when  the  rights  of  third 
persons  are  not  in  question  {d));  and  to  certain  beneficial 
rights  &c.,  whether  interfering  with  these  powers  of  dispo- 
sition or  not,  and,  amongst  these,  to  an  agreement  that  a 
transfer  in  form  absolute  shall  operate  as  a  mortgage  («),  to 
a  claim  to  set  aside  a  transfer  as  made  by  mistake  (/)  or  in 
breach  of  trust  (g),  and  to  a  trust  for  partners  of  the  regis- 
'  tered  holder  (h),  and,  (perhaps,)  to  a  further  charge  in 
favour  of  a  previously  registered  mortgagee  (t). 

The  first  step  in  modem  times  towards  affording  an 
indisputable  title  to  Tenements  (7)  was,  (if  we  except  the 
clauses  respe(fling  Advowsops  in  the  statute  of  Limitations 
{k),)  the  establishment  of  the  Incumbered  (now  Landed) 
Estates  Court  in  Ireland, — a  measiu^e  which,  though  at 
first  opposed  by  some  leading  members  of  the  legislature 
(/),  was  so  worked  out  by  the  officials  of  the  court  as 
eventually  to  gain  the  almost  (m)  unanimous  approval  of 
Parliament  (w).     The  Landed  Estates  A<51  contains  provi- 


(1)  I  omit  (as  no  longer  law)  those  cases  (0)  (negativing  beneficial  zighti 
and  interests^  which  were  decided  before  the  recent  act  (p).  Bat  there  are 
good  text-wnters  (9)  who  cite  some  of  these  cases  as  if  still  applicable. 


(a)  It  is  restricted  above  p.  472  (p). 
Bnt  the  restriction  is  confined  to  spe- 
cific performance,  see  Keith  ▼.  Burrows, 
L.  K.  1  C.  P.  D.  782  /.  10-17. 

(6)  Hooper  y.  Oumm,  L.  R.  2  Ch.  282. 

(c)  Batthifttni  v.  Bouch,  44  L.  T.  N. 
S.  177.  [237. 

(<f)  The  Caiheart,  I  L.  K.  Ad.  314, 

(•)  Ward  V.  Beck,  13  C.  B.  N.  S.  668, 
and  other  cases  in  Smith's  Mercantile 
Law  (8th  Ed.)  186  (a).  [382. 

(f)  The  Mmrgaret  MUehell,  Swabey, 

(g)  Roee.  L.  R.  4  Adm.  &  E.  6. 

(A)  Sd.  HoUemets  v.  Lamport,  29 
Bea.  129.  [G.  585. 

(i)  See  Parr  v.  Appkhee,  7  D,  G.  M. 
(j)  Defined  onto,  p.  1. 


(k)  3-4  Wm.  IV.,  c.  27,  b.  38. 

(/)  104  Hansard's  Parliamentaiy 
Debates  901 ;  105  Hans.  346,  760,  763, 
765-6, 1094, 1095, 1 102, 1343-51, 1359, 
1361-6;  106  Hans.  713,  1042. 

(m)  151  Hans.  1774. 

(n)  150  Hans.  24  »qq. 

(o)  Hughes  y.  Morris,  2  D.  G.  M.  G. 
349;  Me.Calmont  y.  Rmkm,  2  D.  G.  M. 
G.  403,  qualified  hjArwutrong  v.  Arwh 
strong  (No.  2),  21  Bea.  78;  Coombes  y. 
Mansfield,  3  Drew.  193;  FoUetT.Delamf, 
2  D.  G.  Sm.  235  See  also  Spkii  of  the 
Ocean,  34  L.  J.  Ad.  75. 
(p)  25-6  Vic,  c.  68,  •.  3. 

(q)  Fisher  Mort.  pars.  119 1-S;  same 
p.  30;  Lewin  Tr.  185  (h,  i,  k). 
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sions  for  ascertaining  the  boundaries  of  the  property  dealt 
with  (a),  and  large  provisions  for  ascertaining  and  guarding 
the  rights  of  all  persons  interested  (i),  (which  however 
have,  as  we  shall  see,  often  failed  to  prevent  injustice); 
and  the  court  is  entrusted,  (no  doubt  for  the  purpose  of 
immediately  barring  mere  technical  claims,)  with  a  discre- 
tion as  to  the  persons  who  are  to  be  informed  of  its 
proceedings  (c). 

A  Landed-  or  Incumbered-Estates-Court-  (i)  Disposition    Priority  of 
of  a  tenement  (d)  in    Ireland,  or  of  a  rent-charge  (e)  or   ta^es  Court 
annuity   (e)   charged   thereon,   takes  priority  (/)   over  all    Conveyance, 
estates   (g)   rights  (g)   charges   (g)  and  incumbrances  {g) 
inconsistent   with   it;   whether   it   be   a    Sale   (under  the 
Settled  Estates  Adl  (h)  the  Irish  Land  A(51  (i)  or  otherwise 
(/),  a  Declaration   of  Title   (k),  or  a  Fee-Farm  grant  (/) 
under  the  Renewable  Leasehold  Conversion  A(51  (m)  (ii); 

(i)  Though  I  think  that  the  law  applicable  to  dispositions  under  one  of  these 
tribunals  is  equally  so  to  dispositions  under  the  olher  (except  where  I  state  the 
contrary  in  the  text),  I  have  distinguished  the  enactments  and  decisions  on  the 
one  by  the  abbreviation  "Inc."  and  those  on  the  other  by  the  abbreviation 
"  Un." 

(ii)  Partitions  (n),  Exchanges  (o),  and  Rectifications  of  Boundaries  (p),  under 
the  Landed  Estates  and  Incumbered  Estates  Acts  take  priority  over  claims 
founded  on  Informality,  but  do  not  acquire  an  indisputable  title,  for  the  pro- 
perty acquired  under  the  partition  &c.  passes  to  the  limitations  previously 
subsisting  in  that  given  in  partition  &c. 

(a)  As  to  the  Landed  Estates  Court,  Appendix  to  this  work,  and  Toltenkam*i 
21-2  Vic,  c.  72,  s.  57.  Estate,  (Lan.),  L  U.  3  Eq.  547-8. 

(b)  8.  31,  33-5,  49,  54,  69,  73,  &o.  (A) 40-1  Vic,  c  18  (Lan.),  8.  45;  21- 

(c)  8.  53.  2  Vic,  c  72  (Lan.),  s,  46. 
(rf)  2 1-2  Vic,  c  72  (Lan.),  s.  61  (lat-         (•)  33-4  Vic,  c  46,  s.  35. 

ter  clause),  extended  by  the  definition  (j)  21-2  Vic.  c  72  (Lan),  s.  61. 

in  8.  1 ;  33-4  Vic,  c  46  (Lan.),  s.  35;  {k)  s.  51 ;  28-9  Vic,  c.  88  (Lan.).  s. 

12-13  Vic,  c  77  (Inc.),  s  27.    But  in  (/)  21-2  Vic.  c  72  (Lan.),  s.  60;  16- 

the   33-4   Vic,  c.   46   (Lan.),  s.   35,  17  Vic,  c  64  (Inc.).  8.3,  as  to  which 

**  Interests"   is  inserted  and  "  Rights,"  however  it  docs  not  seem  clear  whether 

^  Tithes,"  and  "Charges,"  are  omitted,  an  indisputable  title  is  conferred. 

(«)  21-2  Vic,  c  72  (Lan),  8.  61  (lat-  (•i)viz;— l2-13Vic,c  105,  amended 

ter  clause).  and  extended  by  31-2  Vic,  c.  62. 

(/;  Authorities  in  p.  470  (/)  (m);  («)  21-2  Vic,  c.  72,  (Lan.),  8.80,82; 

Cusack  v.  Uudstm,  CLan).  6  L.  R.  Ir.  12-13  Vic,  c  77,  (Inc.),  8.  44,  46. 

809,  modified  as  to  the  interpretation  (o)21-2  Vic,  c72,  (Lan.),  s.  83;  12- 

of  words  of  reference  in  De  Vesci  v.  0'  13  Vic,  c  77  (Inc.),  s.  47. 

Kelly,  (Inc.),  L  R.  4  C  L.  269.  (/>)  21-2  Vic,  c72  (Lan.),  8.79,81; 

{y)  For  definitions  see  b.  1,  and  the  12-13  Vic ,  o.  77  (Inc.),  s.  43,  45. 
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and  this,  though  by  the  disposition  a  new  incorporeal 
tenement  be  created,  (as,  a  Fishery  (a),)  or  a  distind 
portion  of  a  corporeal  tenement  be  severed,  (as,  a  Mine 
(b));  and  though  the  rights  &c.  barred  belonged  to  the 
Crown  (c)  (i);  jjjid  though  the  contracfl  had  been  made 
subjedl  to  them  (d) ;  and  though  the  barring  of  them  was 
merely  due  to  a  mistake  in  the  frame  of  the  conveyance 
made  (it  may  be)  by  the  officials  of  the  court  (e). 

And  it  seems  that  a  questionable  claim  may  be  validated 
even  by  the  facfl  that  a  Landed-Estates-Court-Conve3rance 
is  expressly  subje<5l  to  it  (/).  And  a  disposition  under  the 
a(fl  takes  priority  over  all  claims  founded  on  the  omission 
of  something  which  ought  to  have  been  done  {g).  And  the 
court  cannot  recall  a  conveyance  once  made  (A). 

But  the  disposition  is  subje<5l  to  Rates  and  Taxes,  (such 
as  poor-rate  (i)  and  labour-rate  (/));  and  it  is  subjed^,  when 
made  by  the  Incumbered  Estates  Court,  to  profits  in  pren- 
der  (k),  and  easements  {k);  and  it  is  subje<5l  to  Tithe-rent- 
charge  (/),  Crown-rent  (/),  and  Quit-rent  (/),  and  to  charges 
(/)  under  the  Drainage  (m)  or  Improvement  («)  A<5ls,  and 
under  other  acfls  authorizing  advances  of  public  money  on 
lands  in  Ireland  (o),  except  when  the  court  redeems  these 

(i)  This  does  not  seem  to  extend  to  sales  under  tbe  Irish  Land  Act  (1870) 
{p)t  for  the  Crown  is  not  mentioned  in  that  act  (9). 


(a)  GwY.Mc.Dermoit,  (Lan.),  IR«  Errwgton,  (Inc.)t  7  H.  L.  617; 

1  C.  L.  348.  v.  Reeves,  (Lan.).  10  H.  L.  645;  G«ra 

(6)  Sd.  O'Donnel  y.  Ryan,  (Inc.),  4  v.  Mc.Dermotl,  (Lan.),  I.  R.  I  C.  L.348. 

Ir.C.L.  67-74;  RutUdg§Y.  1/oa/,  (Inc.),  (*)  Re  Wahh,  (Lan.),  L  R.   I  Eq. 

3  Ir.  a  L.  447.  399;  Tottenham*t  Ettaie,  (Lan.),  I.  R.  8 

(c)  21-2  Vic.  c.  72  (Lan.),  s.  61;  Eq.  647. 

12-13  Vic,  0.  77  (Inc),  s.  27.  (i)  Lolly  v.  Cotumtnom,  (Lan.),  3  Ir. 

(d)  Rork§  V.  Errmgton,  (Inc),  7  H.  0.  L.  657. 

L.  617;  Tottenkam^M  Estate,  (Lan),  I.  (j)  Re  Robbin,  4  Ir.  Jnr.  145. 

R.  3  Eq.  647.  (*)  12-13  Vic,  c  77  (Inc.),  a.  28. 

(«>  R.  T.  E.;  re.  Estate;  re  Wahk,  For  definitions  see  ante,  p.  2,  8. 

(Lan.),  I.  R.  1  Eq.  399.  (/)  21-2  Vic,  c  72  (Lan),  g.  62. 

(f)  Seethe  cases  referred  to  in  Mad-  (m)  Viz:— 6-6  Vic  ,  c.  89,  and  the 
den  on  the  Landed  Estates  Court  62;  acts  amending  it. 

and  see  CorUss  v.  SpwHmg,  (Inc),  L  R.  (n)  Viz:— 10-1 1  Vic  ,  c  32, 

9  Eq.  601.  (0)  29  Vic,  c  26.  s.  3. 

(g)  21-2  Vic,  c.  72  (Lan.),  s.  85;  12-  (p)  33-4  Vic,  e.  46  (Lan.).  s.  35. 
13  Vic,  0.  77  (Inc),  s.  49;  Rcrke  t.  (9)  See  Ante,  p.  371  n.  (•). 
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and  states  the  fa<5l  on  the  conveyance  (a) ;  and  it  is  subje<5l, 
when  made  under  the  Irish  Land  a(5l  1870  (i),  to  Tithe-rent- 
charge  {c)y  Quit-rents  {c),  rights  of  Common  (r),  rights  of 
Way  (0,  Water-courses  and  rights  of  Water  (c),  and  other 
Easements  (r),  Heriots  (c)^  Manorial  rights  (c)>  Franchises 
(^),  Drainage  charges  (r),  and  other  charges  created  under 
a<5l  of  parliament  and  to  be  specified  in  the  conveyance  (^), 
and  (as  regards  land  which  the  landlord  himself  holds  in 
fee-farm)  to  the  rents  covenants  and  conditions  affedling  it 
(c) ;  and  it  is  subjecfl,  when  either  the  thing  disposed  of  is 
a  rent-charge  or  annuity  or  the  interest  disposed  of  is  less 
than  the  fee-simple  (i),  to  all  interests  and  rights  incon- 
sistent with  the  title  of  the  grantor  or  lessor  (i),  (except 
when  made  under  the  Irish  Land  A(5l  1870  («)),  and  to  the 
provisions  of  the  lease  (/),  or  fee-farm  grant  (g) ;  and  it  is 
subjecfl  to  iny  Personal  Equity  existing  against  the  dis- 
ponee  (A),  at  least  if  founded  on  a  contracfl  by  him  (/),  or  on 
a  fiduciary  relation  in  which  he  stands  (;),  or  on  his  fraud 
(at  least  if  he  had  carriage  of  the  sale(^)).  And,  of  course, 
it  is  subjecft  to  interests  &c.  expressly  excepted  in  it  (/), 
(amongst  which  tenancies  rights  of  common  and  other 
** easements'*  leases  underleases  &c.  annual  charges  and 
apportioned  parts  thereof  are,  as  regards  conveyances  in 
fee,  expressly  ^f«),  and  profits  in  prender  (»)  are  impliedly 
(0),  enumerated)  and  clauses  of  exception   are  liberally 

(a)  21-2  Via,  c.  72  (Lan.),  s.  62.  lowing  notes. 

(6  Viz:— 33-4  Vic,  c.  46.  (i)  Sexton  v.  McGrmik,  (Ut  point), 

(c)  33-4  Vic,  c  46  (Lan.),  8.  36  (Lao),  I-  H.  6  Kq.  381. 

(</)  21-2  Vic,  c  72  (Lan.),  s.  61  (lat-  (j)  Ckut§  v.  Brady,  (Lan  ),  I.  R.  6 

tor  clause) ;  12-13  Vic.,  c.  77  (Inc.),  s  Eq  385. 

27;  Kennedy  v.  IVoode,  I.  R.  2  C.  L.  4S6.  (k)  Sd.  re  Collu.  (Inc),  14  Ir  Ch. 

(0)  33-4  Vic,  c.  46,  s.  35  fin.  51 1.  expld.  I.  R.  1  Eq.  413  /.  28.  And 

^/j21-2Vic,  c.  72(Lan),  s.61,35.  see  L  R.  1  Eq.  410/  24. 

6  Vic,  c  46  (Lan.),  s.  36;  12-13  Vic,  (0  21-2  Vic,  c  72  (Lan.),  s.  61*;  12- 

c  77  (Inc),  8.  27.  13  Vic,  c  77  (Inc),  s.  27. 

(g)  35-6  Vic  ,  c  46  (Lan.),  s.  36.  (m)  21-2  Vic,  c  72  (Lan),  s.  61; 

(A)  So  contended  in  my  essay  in  the  De  Vesci  t.  O^KeUy,  (Inc.).  I.  R.  4  C. 

Law  Magazine  for  An^.  1870,  (now  in  L.  269,  expld.  C  L.  R.  Ir.  313. 

the  Appendix  to  this  work);  and  now,  (n)  Defined  anie^  p.  2  /.  19-20. 

to  a  great  extent,  confirmed  by  the  (o)  Hamilton  y.  Mntyrove,  (2d.  point), 

decisions  in  the  cases  cited  in  the  fol-  (Lan),  L  R.  6  Eo.  129. 
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Record  of 

Title(Irelati.l). 

Generally. 


Mode  of 
Recording 
title. 

Opening  and 
closing  record. 


construed  (a),  so  much  so  that  an  exception  of  an  agree- 
ment for  a  lease  (which  would  only  carry  the  beneficial 
estate)  has  been  held  to  extend  to  the  lease  itself  (which 
carried  the  legal)  (b),  and  the  exception  of  a  tenancy 
excepts  also  the  tenant-right  (6). 

The  a(5l  also  contains  (c)  subordinate  provisions  on  the 
apportionment  of  rents  and  other  matters  too  detailed  to 
be  noticed  here. 

After  the  intervention  of  acfls  applicable  to  England, 
which  will  be  discussed  further  on,  the  Landed-Estates 
A6i  was  supplemented  by  an  adaptation  of  Sir  R.  Torrens's 
celebrated  scheme,  under  the  name  of  Record  of  Title. 

A  disposition  (or  declaration  of  title)  by  the  Landed-  {d) 
or  Incumbered  (e)  -Estates-Court  may  (/)  be  recorded  in 
the  appointed  office  (d),  by  entry  in  the  prescribed  book, 
in  which  space  is  left  after  each  entry  for  the  entry  of 
subsequent  transactions  {g).  And  when  any  partial 
interest  or  any  charge  is  recorded  the  judge  may  have  it 
described  by  reference  to  the  disposition  by  which  it  was 
carved  out  {h).  The  parties  who  appear  on  the  record  to 
be  interested  may  have  the  record  Closed  (i),  and  when 
part  of  a  recorded  estate  is  transferrjed  the  existing  record 
is  to  be  closed  as  to  that  part  and  a  new  one  opened  (/), 
and  it  seems  {k)  that  on  a  judicial  sale  a  new  record  must 
be  opened  in  the  name  of  the  purchaser.  So,  when  a 
partial  interest  is  limited  (/),  a  new  record  may  be  open^ 
with  respedl  to  it  (wi),  if  (/)  it  be  vested  (n)  in  possession,  or 


(a)  Antrim  v.  Gray,  (Inc.),  I.  R.  9     as  to  persons  under  Disability,  a  60-1. 
Eq.  521;  Hamilton  v.  Musgrove  (.Lan.)t         («)  s.  51. 


I.  R.  6  C.  L.  129;  Muidleton  v.  Clarence, 
(L4in  ),  I.  R.  11  C.  L.  505;  De  Ve»ci  v. 
O'Kelty,  (Inc.),  I.  R.  4  C.  L.  269;  re 
Di/ton,  (4th  point),  (Lau.),  I.  R.  9  Kq. 
607. 

(6)  Corfcw  V.  Spmrlimg,  (Inc.),  I.  R.  9 

Eq.  595.  [72. 

(c)  21-2  Vic,  e.  72  (Lan.),  s.  68,  69, 

(rf)  28-9  Vic,  c  88,  s.  3, 4, 6, 5 1 ,  and, 


(/;  8. 7. 

{g)  a  8. 

(*)  21-2  Vic,  c.  72,  fl.  11  /» ,  40. 

(i)  8.  32. 

0)  8.  23,  22.  and  see  s.  24. 

(*)  s.  45. 

(/)  8.  2  "Settlement,"  38. 

(m)  8.  39. 

(fi)  Defined  oalf,  p.  224. 


INDISPUTABLE   TITLES.  479 

in  remainder  (a)  after  a  life  (ft),  and  be  disponable  without 
the  consent  of  any  other  person  (ft),  and  a  judge  so  dire<5l 
(ft),  but  not  if  it  be  liable  to  be  defeated  or  affecfled  (ft), 
unless  mel-ely  under  a  power  of  sale,  exchange,  or  charge 
(ft),  in  which  case  a  memorandum  of  such  power  is  to  be 
entered  (ft).  So,  when  a  Charge  (c)  is  created  by  or  under 
a  disposition  by  which  partial  interests  are  limited  (i),  a 
new  record  may  be  opened  for  it  («),  if  it  be  vested  (e)  and 
ascertained  (e),  and  the  judge  so  direcfl  (e).  So,  when  a 
Lease  (i)  is  made,  a  new  record  may  be  opened  for  it  (/) ; 
and  it  is  to  be  subjecfl  to  the  claims  of  any  previously 
recorded  incumbrancer,  unless  it  be  made  with  his  consent 
(/),  or  be  at  rack-rent  without  fine  for  a  term  not  exceeding 
31  years  and  under  which  the  tenant  is  in  possession  (g). 

On  transmission  of  a  recorded  estate  by  Death  to  the   Recording  of 
Heir,  he  may  be  recorded  as  holder  {h)  if  the  interest  be  '™^ 

an  inheritance  (h)  and  six  months  at  least  have  elapsed 
since  he  applied  to  be  recorded  {h\  and  advertisements 
have  been  issued  to  ascertain  whether  the  deceased  left  a 
will  {h);  and  on  such  a  transmission  to  the  Personal  repre- 
sentative he  may  be  recorded  (») ;  but  (in  either  case)  the 
court  may  appoint  a  special  trustee  to  be  recorded  if  any 
doubt  exist  touching  the  ownership  (J).  On  transmission 
by  Bankruptcy  the  Trustee  (A),  and  on  transmission  by 
Marriage  of  a  woman  she  and  her  husband  jointly  (jfe),  may 
be  recorded.  And  judgments  &c.  may  be  noted  every  five 
years  (/),  and  the  afl&davit  prescribed  by  the  Judgment- 
Mortgage- A(5l  is,  as  to  recorded  land,  unnecessary  (/), 

(i)  ''Lease'*  inclades  an  agreement  for  a  lease,  and  includes  any  term  of 
years  (m). 

(a)  Defined,   Butler's  note  (c)    to  (g)  s.  49.     And  see  below  in  this 

Feame  on  Contingent  Remainders  (1 0th  chapter. 

Ed.),  3.  (A)  8.  35. 

(6)  28-9  Vic.,  C.  88,  8.  38-40.  (•)  s.  86. 

(c)  Defined,  s.  2.  (j)  Latter  clause  of  s.  35. 

(d)  8.  2  "  Settlement"  (*)  s.  37. 

(0)  8.  38  (labt  clause),  39,  40.  (/)  s.  42,  43. 

^/;b.  49.  (m)  8.2  »•  Lease." 
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Mode  of 
Dispoflition. 


Recording  of 
dispositions. 


Protection  of 

on- 

interests. 


A  recorded  interest  or  charge  may  be  dealt  with  by  any 
means  (except  Deposit  of  title  deeds  (a));  by  which  it 
might  have  been  dealt  with  if  uoreicorded  {a)  or  by  dispo- 
sition in  the  prescribed  form  {b),  or  by  endorsement  (a)  or 
deposit  {c)  of  the  certificate  or  duplicate  about  to  be  meo- 
tioned. 

Every  disposition  of  recorded  property  is  to  be  recorded 
{d)  as  prescribed  («),  whether  it  be  a  Charge  {d)  or  not,  and 
so  is  every  payment  on  account  of  a  charge  (/},  but  a 
testamentary  disposition  only  if  the  judge  (after  prelim- 
inaries calculated  to  ascertain  the  genuineness  of  the  Will) 
so  dire(5t  (g).  The  recording  of  a  disposition  is,  as  regards 
priorities,  complete  as  soon  as  the  officer  receives  it  (A),  a 
provision  which  impairs  the  efficiency  of  the  A6i. 

Trustees  with  Power  of  saU  may  be  reporded  as  joint- 
holders  (i),  and  any  other  person's  name  may  be  Altered 
as  that  of  one  whose  consent  is  to  be  necessary  to  a  sale 
by  them  (»'),  but  a  judge  may  repiove  such  name  (t)  and 
may  substitute  another  (i).  And  when  persons  are  recorded 
as  joint-holders  a  note  may  be  entered  disabling  them  from 
making  a  disposition  except  when  they  equal  a  specified 
number  or  when  the  court  so  dire(5t  (J).  And  any  person 
interested  may  lodge  a  caveat  (k),  the  effe(5t  of  which  is  that 
any  disposition  recorded  within  a  prescribed  subsequent 
period,  (or  such  further  period  as  a  judge,  after  taking 
security  from  the  cautioner,  may  dire<5l  (/),)  is  to  be  subje<5l 
to  any  claim  which  the  cautioner  may  have  (k).  The  judge, 
too,  is  authorized  to  compel  transfers  of  Trust  estates  («), 
and  to  have  the  record  Recflified  in  case  of  («)  Fraud  (tf), 
or  perhaps  otherwise  (<?). 


(a)  88-9  Vic,  o.  88,  s.  26. 

(6)  8.  26,  28. 

(c)  s.  26,  21. 

\d)  8.  14,  34. 

(0  8.  27,  29,  34. 

(/)  B.  44. 

(g)  8.  34. 

(A)  s.  30. 


(0  8.  41. 
(i)  ••  48. 
(k)  s.  46. 
(O  ».  47. 
(«)  8.  31. 
(n)  s.  17. 
(•)  8.  33. 


INDISPUTABLE  TITLES.  481 

*    • 

Persons  whose  interests  are  recorded,  and  their  solicitors  ^^^'^ 
and  agents,  may  inspe(5l  the  record  (a),  and  the  public  holders, 
have  access  to  an  Index  shewing  what  estates  are  recorded 
(a).  The  recorded  holder  may  demand  either  a  Duplicate 
of  the  disposition  or  declaration  which  the  court  has  made 
to  him  (a)  bearing  a  note  of  the  fa(5l  that  it  is  recorded  (6), 
or  a  Certificate  descriptive  of  the  property  and  of  the 
"incumbrances  leases  and  other  matters  in  force  relating 
to  it"  (c);  and  the  recorded  holder  of  a  charge  can  obtain 
a  Certificate  of  Charge  {c);  and  each  alike  may,  from  time 
to  time,  have  his  certificate  recflified  by  comparison  with 
the  record  (i),  but  renewed  only  if  lost  {e)  or  returned  to 
the  office  (fj.  The  use  of  the  duplicate  and  certificate  are 
to  facilitate  .transfers  of  the  property  or  charge  (for  these 
may  (g)  be  made  by  indorsement),  and  to  insure  that  none 
but  the  right  person  shall  make  a  transfer  (for  no  dealing 
except  a  lease  may  be  recorded  until  the  certificate 
be  produced  (A),  and  the  owner,  unless  he  attend  and 
sancflion  it,  be  informed  (h)).  And  in  order  further  to 
facilitate  dealings  a  special  certificate  of  the  state  of  the 
title  may  be  demanded  on  delivery  up  of  the  ordinary 
certificate  (t),  and  no  dealing  may  then  be  recorded  for  14 
days  without  delivery  up  of  the  special  certificate  {i). 

The  acfl  also  contains  subsidiary  clauses  0)>  and,  amongst    Subri^Uiry 

them,  power  for  the  judge  to  decide  Questions  of  Law  &c.  ^**^**®*'    . 

{k) ;  clauses  (/)  placing  dispositions  by  Married  Woman  in 

almost  the  same  position  as  under  the  ordinary  law ;  and  a 

clause  (w)  enabling  the  Guardians  and  Committees  of 

Minors  and  Lunatics  to  do,  with  the  assent  of  the  judge, 

anything  which  the  minor  &c.  might  have  done. 

The  recorded  owner  for  the  time  being,  (which  expression   Priori  of 

recorded  traiiB- 

M  actions, 

(o)  28-9  Vic,  c.  88,  B.  10.  (A)  b.  19. 

(6)  8.  9.  (0  ».  20. 

(c)  B.  18,  22.  (f)  B.  47  ^.,  52-70. 

(iOb.  19.  (i!)B.  11. 

(«)  8.25.  (0  B.60,  6IJ61. 

(/)b.  18.  (»)b.  61. 
(jj)  8.26.  «^ 
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Recorded 

dealings. 

Generalljr. 


is  in  efife(5l  defined  (a)  as  denoting  the  person  presently 
entitled  to  the  property  for  ever  or  in  tail  or  quasi  in  tail,  or 
having  power  to  dispose  of  the  perpetual  interest  with  or 
without  the  consent  of  any  other  person,  or  entitled  to  the 
whole  interest  comprised  in  a  lease,  or  empowered  to 
dispose  thereof,  but  which  is  not  defined  in  any  way 
applicable  to  distin(fl  records  of  terminable  interests  other 
than  leases  (&),)  is  to  be  "absolutely  and  indefeasibly 
entitled*'  (c)  to  the  property,  or  to  the  share  or  interest 
in  respecfl  of  which  he  is  recorded,  and  that  "free  from 
all  rights  interests  claims  and  demands"  (<;),  whether  in 
the  Crown  or  otherwise  (c),  except  those  below  mentioned; 
and  free  from  all  unrecorded  estates  and  interests  contra<5ls 
and  dealings  (d) ;  and  free  (when  he  derives  under  a  dispo- 
sition or  contra(5l  for  value)  from  all  claims  foimded  on 
irregularity  or  informality  (t)\  and  free  (when  the  recorded 
disposition  is  a  purchase  for  value  or  a  mortgage)  from 
judgments,  recognisances,  crown-debts,  l%ic$  pendetUes, 
acceptances  of  office,  inquisitions,  decrees,  and  orders, 
(except  such  as  were  entered  or  re-entered  on  the  record 
within  5  years  next  before  the  record  of  the  disposition  (f)); 
and  free  (when  the  recorded  disposition  is  a  transfer  for 
value  of  a  mortgage)  from  all  claims  of  the  mortgagor  to 
credit  for  unrecorded  part  payments  of  principal  (g),  or  of 
interest  due  since  the  last  preceding  gale  day  (g) ;  and  free 
(when  the  recorded  transaction  was  done  imder  the  dire(5lion 
of  the  court  by  a  representative  appointed  by  the  court  (A) 
to  a  deceased  person)  from  all  claims  of  persons  claiming 
under  the  deceased  («).  But  he  has  these  priorities  only  if 
the  record  be  regular  and  formal,  or  if  he  derives  for  value 
(j).     And  he  is  subjedl  to  Tithe  rent-charge  (k),  Crown- 


(«)  28-9  Vic.j'trsS,  s.  2  "owner/ 
(6)  Under  b.  39. 

(c)  8.  12. 

(d)  8.  26  Jin. 
(«)  8.  13. 
(f)  t.  43. 


(y)  8.  44. 
(A)  Under  a.  35. 
(i)  8.  35. 
O)  See  8.  13. 
(k)  8.  12,  26,/bi. 
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rent  (a)  (or  quit-rent  to  the  Crown  (a)),  and  charges 
imposed  under  any  Drainage  or  Land-  Improvement 
(public)  Ac5l  (b)  (i);  and  to  any  such  Lease  as  has  been 
already  (c)  described  (a);  and  to  any  qualification  men- 
tioned on  the  Record  (a) ;  and  to  any  previously  "  recorded 
Charges  Incumbrances  Tenancies  or  Leases  "  (a);  and  (when 
the  recorded  interest  is  Leasehold)  to  claims  paramount  to 
the  title  of  the  lessor,  unless  the  court,  "having  invest- 
igated his  title,"  dire(fls  a  note  to  be  entered  that  the 
leasehold  title  is  guaranteed  (d);  and  (it  would  seem)  to 
claims  of  which  such  registered  holder  or  his  agent  was 
aware  when  he  registered  (e),  except  (when  he  is  purchasing 
or  taking  a  mortgage)  judgments  and  the  like  (f)^  and 
except  claims  arising  before  the  making  of  the  Landed-  or 
Incumbered-Estates-Conveyance  or  -declaration  (g);  and 
(when  the  recorded  disposition  is  the  transfer  of  a  mortgage) 
to  any  claim  by  the  mortgagor  to  credit  for  interest  due 
before  the  preceding  gale  day  (h) ;  and  to  any  Redlification 
of  the  register  on  the  ground  of  Mistake,  Fraud,  &c.  (») ; 
and,  (when  the  last  record  of  ownership  is  derived  under  a 
certificate  or  duplicate  granted  instead  of  a  lost  one,)  to 
claims  founded  on  the  latter  (j);  and  he  is  not  entitled  to 
any  priority  which  he  (or,  unless  he  purchased  for  value 
without  notice,  his  predecessor  in  title,)  obtained  by  Fraud 
or  falsehood  (k). 

Recorded  Charges  rank  amongst  themselves  in  the  order   Recorded 
in  which  they  are  recorded  (/).  amongst 

And   Land   Debentures  may  be  granted  in  respecfl   of  L^^'n^Si' 
recorded  land  in  Ireland  (w)  after  investigation  of  the  title   tures  (Ireland). 

(i)  Nevertheless  the  Order  by  which  the  advance  is  authorized  is  to  be 
recorded  (n). 

(a)  28-9  Vic,  c.  88,  s.  12,  26 /n.  (f)  28-9  Vic,  c  88,  s.  43  /in. 

(b)  8.  12,  extended  by  29  Vic,  c.  26,         (g)  Ante,  p.  476  (d). 
8.  1.  (A)  8.  44. 

(c)  Ante,  p.  479  (g).  (»)  Ante,  p.  480  («)  (o). 
(«/)  8.  50.  U)  8-  25. 

(<)  For  the  words  of  the  Act  are  not  (*)  s.  57  Jin. 

much  more  stringent  than  those  of  the  (0  &•  14  jSn. 

Kegistry  Acts,  as  to  which  sec  ante,  p.  (m)   28-9  Vic,  c  101,  s.  4,  5. 

413  (A>414  ( J).  (n)  29  Vic,  c.  26,  s.  2. 
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and  certificate  by  the  court  (a),  and  are  transferable  by 
memorandum  in  the  books  of  the  court  (b).  They  take 
priority  over  all  other  incumbrances  (c),  except  quit  and 
crown  rent,  tithe  rent-charge,  and  charges  imposed  by  the 
drainage  or  improvement  a(fls  (c),  and  to  any  incumbrances 
specified  in  the  certificate  {c).  And  Debentures  on  the 
same  land  rank  equally  amongst  themselves  though  differing 
in  date  {c).  Trusts  affecfling  debentures  do  not  affe(5t  the 
land-owner  {d). 
Old  Land-  ^nd  the  same  policy  has  been  extended  in  a  modified 

transfer 

(England)  Act.   form  to  England,  for,  from  29th  July  1862  {e)  to  ist  January 

^stw-^and       ^^^6  (f)j   any  person   having  or  capable  of  conferring  a 
liow.  perfecfl  (g)  title  to  any  tenement  (h)  in  England  (1)  in  fee- 

simple  (j)  or  for  the  whole  period  comprised  in  a  lease  {k) 
of  the  prescribed  {k)  charac5ler,  or  having  obtained  a 
judicial  declaration  (/)  or  vesting  order  under  (iw)  the 
enacflments  about  to  be  mentioned  shewing  him  to  have 
such  title,  might  have  applied  for  registration  with  («), — 
and  any  person  who  and  whose  predecessors  had  been  in 
possession  as  owners  in  fee  for  10  years  {0),  and  who  could 
prove  the  last  link  in  his  title  (p)y  and  could  procure  a 
statutory  declaration  by  himself  or  his  solicitor  &c.  and  (if 
required)  by  others  that  the  declarants  believed  (q)  him  to 
be  entitled,  might  have  applied  for  registration  without  (r) 
— an  indefeasible  title ;  and  that,  though  the  property  was 
subject  to  charges  and  Incumbrances  (s);  but  not  if  it  was 
Copyhold  {t).  And,  after  preliminaries  («),  the  registration 
might  have  been  made  (v),  by  entering  (v),  in  one  book  a 


(a)  28-9  Vic,  c.  101,  8.  4. 

(/)  8.31. 

(6)  8.  7,  13. 

im)  8.  50. 

(n)  8.  5. 

(r)8.  11. 

(d)  8.  18. 

(0)8.25(1). 

(e)  25-6  Vic,  C.  53. 

(p)  8.  25  (2). 

(f)  88-9  Vic,  c.  87,  8.  S,  125. 

{q)  8.  25  (3). 

(g)  2i-6  Vic,  0.  53,  8.  5. 

(r)  8.  25. 

(k)  8.  140. 

(«)  8.  4  jfll. 

(Of.  1. 

(1)  8.  2. 

0) «».  4. 

(•1)8.5-13,  22-5,  27J&S  29. 
(•)  B.  14,  7. 

ik)  8.  26. 
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description  of  the  property,  in  another  the  limitations 
(except  incumbrances)  to  which  it  was  subjecfl,  and  in  a 
third  the  incumbrances;  the  entries  being  identified  by 
numbering  each  property  (a)  with  the  same  numeral  in 
each  book.  On  the  latter  books  any  qualification  of  the 
title  or  interests  might  have  been  either  set  out  (b),  or 
described  by  reference  to  a  deed  (c)  containing  it. 

Many  properties  have  been  {d)  registered  under  this  acfl ;    Remoral  to 
and   the  parties  interested  can   remove  them    from   the   "^^    eg'^^er. 
register  (^),  or  (without  cost)  transfer  them   (f)  to  that 
instituted  by  a  later  A(5l  (g)  discussed  below.     Till  this  be    Power  of 
done  the  persons  recorded  as  indefeasihly  entitled  can,  by   j^^^'J*!^ 
sale  mortgage  or  contracfl,  for  value,  transfer  such  interests   dispose, 
as  they  appear  by  the  record  to  be  entitled  to  transfer  (h),   ter^^as*^**" 

and  the  transferee  is  entitled  to  the  same,  free  (as  from  the   >°defeMibly 

^  entitled. 

time  specified  on  the  register  (A)  and  when  none  is  specified 
from  that  of  registration  {h))  from  all  claims  (A),  including 
those  of  the  Crown  (A),  and  including  claims  founded  on 
irregularity  and  informality  in  the  proceedings  (/);  but 
exclusive  (j)  of  Mines  and  minerals  unless  expressly 
mentioned  (j)\  and  subjecfl  to  {k)  Crown-rents,  Tithe-rent- 
charge,  certain  Taxes  assessments  and  liabilities  of  Tenure, 
Manorial  rights,  and  Franchises,  and  to  (/)  Leases  with 
occupation  for  not  exceeding  21  years  (/);  and  to  (/)  quali- 
fications mentioned  on  the  record;  and  to  (/)  registered 
incumbrances;  and  (when  the  title jrecorded  is  Leasehold) 
to  {m)  claims  paramount  to  the  title  of  the  lessor;  and  to 
interests  subsisting  before  the  time  when  the  title  is  to 
commence  (»).     But   persons  recorded  simply  as  entitled  ^jj^^  Reris- 

continue  subjecfl  to  claims  subsisting  at  the  date  of  regis-   *«r«d  timply 

"as  entitled. 

(a)  25-6  Vic,  c.  53,  8.  U,  7.  (9)  88-9  Vio ,  c.  87. 

\h)  s.  16.  if^)  25.6  Vic.,  c.  53,  8.  20. 

(e)  8.  18.  Ws.-ai. 

(</)  Hunt  on  the  Land- Transfer  Act,  01^9* 

143.  (h)  8.  20,  27. 

(«)  25-6  Tio ,  c.  53,  8.  34;  And  see  (/)  s.  27. 

£zp.  IfMlcr,  L.  R.  ]5  £q.  156.  (m)  8.  26. 

(/)  38-9  Vie.,  0.  87,  e.  126.  («)  s.  58. 
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When  the 
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When  the 
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tration  (a).  Both  classes  however  may  alike  (b)  deal  with 
the  property  under  a  system  (b)  similar  to  that  already  (c) 
described. 

And  any  person  interested  .in  a  tenement  {d)  in  England 
(e)  about  to  be  sold  under  the  court  (f)  or  belonging  to  one 
of  the  classes  of  persons  mentioned  above  (g)  as  authorized 
to  apply  for  registration  of  title  {h),  may  apply  to  the  court 
for  a  sale  with  an  indefeasible  title ;  and  the  court  may  (t) 
after  preliminaries  (;*),  vest  the  property  in  the  purchaser, 
who  will  then  be  entitled  to  it  with  its  appurtenances  &c. 
{k)y  free  (as  from  the  time  specified  (/)  or  when  none  is 
specified  from  that  of  the  order  {k))  from  all  estates  rights 
incumbrances  and  interests  (^),  including  those  of  the  Crown 
{k),  but  subjedl  to  {tn)  the  interests  already  (n)  referred  to, 
and  (m)  to  incumbrances  exceptions  and  qualifications 
specified  in  the  order;  and  subjedl  to  (o)  interests  subsisting 
before  the  time  from  which  the  title  is  to  commence. 

And  any  person  (p)  or  persons  (q)  claiming  to  be  entitled 
to,  or  to  be  empowered  to  dispose  of,  a  corporeal  tenement 
(y)  in  England  (5)  in  fee-simple  in  possession  (p)  (whether 
subjedl  or  not  to  incumbrances  &c.  (/)),  or  entitled  to  apply 
for  registration  with  an  indefeasible  title  {p),  may  petition 
the  court  for  a  Declaration  of  Title  (/) ;  and  the  court  may 
declare  him  to  be  entitled  either  absolutely  {t)  or  subje<5l  to 
qualifications  (^),  but  only  after  ascertaining  that  the  title 
is  perfecfl  (u)  and  after  ^ther  preliminaries  (v),  and  not  if 
the  property  be  Copyhold  &c.  (w) ;  and  the  court  may  annul 


i: 


(a)  25-6  Via,  c.  53,  s.  25  (6). 
6)  8.  S3,  35-40,  59,  63,  sqq, 
e)  Ante,  p  479  (A)-481  (/). 

(i  25-6  Vic,  c.  53,  s.  140. 

(<)  8.  1. 

(/)  8.  49. 

Q)  Ante,  p.  483  (e-A). 

(A)  25-26  Vic,  c.  53,  s.  41. 

(i)  s.  45. 

0')  8.  42-45,  48,  49,  53. 

{k)  9.  50. 

(0  8.  51. 


(m)  s  45-50. 

(n)  Ante,  p.  485  (k). 

(o)  25-26  Vic,  c  53,  s.  52. 

(p)  25-26  Vic,  C.67,  s.  I. 

(9)  8.  3. 

(r)  8.  48. 

(0  s.  49. 

(/)  s.  15. 

(«)  8.  6,  8. 

(v)B,  6,  8-15,  39. 

(w)  5.  4. 
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or  vary  (a)  the  declaration  if  unjust  (a),  but  not  for  irregu- 
larity or  informality  (6),  nor  to  the  prejudice  of  a  Purchaser 
for  value  (c)  (i).  Appeals  are  allowed  (^),  and  when  they 
have  been  decided  or  the  time  for  bringing  them  has 
elapsed  the  court  may  certify  the  facfl  (e).  The  only  effecfl  Effect  of  it. 
of  the  declaration  is  that  a  purchaser  for  value  from  the 
party  whose  title  is  declared  is  free  from  all  claims  from 
which  he  would  have  been  free  if  the  title  had  been  as 
declared  (fj^  except  those  already  (g)  referred  to  (A).  But, 
when  a  sale  is  made  wrongfully,  the  purchase-money  is  to 
be  expended  in  purchasing  lands  to  be  limited  as  the  lands 
sold  were  (previously  to  the  declaration)  limited  (i). 

And  now  any  person  registered  under  the  former  (j)  a(5l.    New  L»nd- 
— or  (for  his  own  benefit)  entitled  to,  or  capable  of  selling,    (e^*"jn  a 
or  under  contradl  to  buy,  an  estate  in  fee-simple  (k)  or  fee-   Who  may  atk 
farm  (/)  or  for  the  period  comprised  in  a  lease  for  or  depen-   f^/^re^ct" 

dant  on  lives  or  of  which  21  years  are  unexpired  (m),  in   ^^  ^^^ 

X  \    /I  property. 

land  (»)  in  England  (0),  or  in  Mines  or  minerals  there 
separately  owned  (p),  or  in  an  Advowson  there  (p)  or  in  a 
Rent,  Tithe-rent-charge  or  [similar  (11)]  incorporeal 
hereditament  there  (p)  (not  being  accessory  to  a  dominant 
tenement  (p))^ — ^may  apply  for  the  registration  of  himself  (^) 
or  his  nominees  (q)  as  holders  of  the  estate,  with  (in  the 
case  of  a  fee- simple)  either  an  absolute  {k)  or  a  possessory  [k) 
title,  and  with  (r)  or  partially  with  (s)  or  without  (/)  (in  the 

(i)  The  act  does  not  expressly  add  "  without  notioe." 

(n)  This  word  must  be  implied,  pursnant  to  the  rule  (m)  that  general 
words  following  an  enumeration  of  particulars  are  meant  to  refer  only  to  things 
aimilar  to  those  particularised. 

la)  25-6  Vic,  c.  67,  s.  31,  2.  (0  s.  82,  (2d.  clause). 

(6)  s.  20.     See  also  s.  25-7.  (m)  s.  11,  and  sees.  68,  82. 

(c)s.  24.  («)  Sees.  4  (Jn). 

(ifj  s.  16«19.  (o)  s.  2,  modified  by  s.  67. 

(«)  8.  22.  (p)  s.  82,  (1st  clause);  s.  18  {d). 

(/)i.24.  (9)  8.5,  11. 

(g)  Aut€,  p.  485  (k).  (r)  s.  11,  13. 

(h)  25-6  Vic,  o.  53,  s.  29.  («)  s.  11,  15. 

(1)8.35.  (0»-  11.  U. 

O)  25-6  Vic.,  c  53.  («)  See  Theobald  on  Willi  88-91, 

(k)  38-39  Yio.,  o.  87,  8.  5;  and  see    410. 

68    82. 
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case  of  a  leasehold)  a  guarantee  of  the  lessor's  title:  and 
several  persons  interested  in  any  way  may  apply  for  joint 
registration  (a) :  but  no  undivided  share  may  be  registered 
{b). 

The  registration  may  be  made  whether  the  estate  be 
subjedl  to  incumbrances  (c)  or  not  (c);  but  only  if  (when 
the  applicant  has  merely  contradted  to  purchase)  the  vendor 
consents  to  the  application  (d);  and  only  after  preliminaries 
(e),  chiefly  intended  to  insure  that  any  defedl  in  the  title 
shall  be  discovered  (f) ;  and  only  (in  general)  if  a  memor- 
andum of  registration  has  been  so  entered  on  the  title  deeds 
as  to  inform  a  subsequent  purchaser  {g) ;  and  only  if  (when 
the  title  is  registered  as  absolute  (h)  or  the  property  is 
leasehold  (i))  the  registrar  approves  of  the  title ;  and  only 
if  (when  the  title  is  to  be  registered  as  possessory  (h))  the 
prescribed  evidence,  that  the  deponents  know  the  possession 
to  be,  and  believe  the  title  to  be,  accordant  with  that 
proposed  to  be  registered  (j),  and  (if  required)  that  the 
entry  on  the  deeds  of  the  fa(5l  of  registration  will  be 
necessarily  seen  by  a  subsequent  purchaser  (7),  be  adduced; 
and  the  prescribed  Notices  served  {h) ;  and  not  if  the  pro- 
perty be  Copyhold  (i);  and  (when  the  property  is  Leasehold) 
not  so  as  to  contravene  any  restraint  on  alienation  contained 
in  the  lease  (k).  And  provision  is  also  made  (/)  for  the 
representation  of  the  Crown,  the  Duke  of  Cornwall,  and 
public  funcflionaries;  and  for  the  registration  of  land  below 
High  Water-mark. 

And  the  registration  is  to  be  made  subje<5t  to  any  estates 
rights  and  interests  to  be  specified  or  referred  to  in  the 
register  (w),  except  that  trusts  may  not  be  entered  therein  (n) 


(a)  88-9  Vic,  c.  87,  8.  69. 

lb)  8.  83  (2). 

fei  8.  5,  11. 

M)  8.5,  11,  68. 

(«)  8.  U,  Role  34,  8.83(7). 

(/)  8.  66  (Notice),  8. 17,  47. 


(A)  8.  6,  qualified  in  8.  9. 

(•)  8.  12. 

(j)  Rule  6. 

(k)  8.  1 1  (Jm). 

(0  8.  66. 

(m)  8.  9. 

(fi)  8.  83  (1). 
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(i).  And  certain  entries  as  to  the  separate  ownership  of 
mines  {a),  and  as  to  freedom  from  certain  claims  (a),  must 
be  made  therein  in  appropriate  cases ;  and  any  condition 
legally  capable  of  being  annexed  to  land  (as,  that  it  shall 
not  be  built  on),  may  be  entered  as  over-riding  the  registered 
title  {b).  The  Registration  of  a  Charge  is  not  diredled  to  Mode  of  R«gia- 
be  made  in  a  distindl  book  as  under  the  Ac5l  of  1862  (r),  but  ^^^^^ 
is  to  be  entered  on  the  "register"  (i),  and  particulars  of 
the  charge  are  to  be  there  stated  (i),  and  a  power  of  sale 
is  not  implied,  but  must,  with  the  particulars  of  it,  be 
entered  on  the  register  (i),  on  which  also  freedom  from 
certain  charges  must  be  noted  {e)»  Satisfaction  of  a  regis- 
tered charge  (/),  or  of  an  incumbrance  notice  of  which  was 
entered  on  the  first  registration  of  the  property  subjedl  to 
it  {g)y  and  termination  of  "any  lease  of  registered  leasehold 
land"  (A),  is  to  be  noted  on  the  register,  and  (in  the  first 
case)  the  charge  then  terminates  (/).  The  Court  may 
direcTt  the  recflification  of  the  register  by  entering  on  it  any 
interest  to  which  any  person  may  be  entitled  (i). 

The  acfl  contains  subsidiary  provisions  (/),  especially  as  Snbsidiaij 
to  Notices  &c.  {k)  for  enabling  persons  interested  in  pre-  ^^'^■••* 
venting  registration  to  defend  their  rights,  as  to  Evidence 
(/),  Costs  (m),  the  solution  of  doubts  («),  the  binding  of 
parties  under  disability  (0),  the  examination  of  Title  (p),  the 
Produdlion  of  Deeds  (q),  and  Extent  and  Boundaries,  (as  to 
which  two  last   the  register  is  not  (r)  to  be  conclusive). 

(1)  It  is  not  clear  whether  all  equitahle  interests,  or  merely  those  arising 
from  assent  of  the  registered  holder,  are  here  referred  to ;  nor  whether  all  notice 
(ff  them  is  excluded,  or  merely  such  notice  as  would  he  inadmissihle  in  respect 
of  legal  limitations. 

(a)  38-9  Vic,  c.  87,  s.  18.  (prodnction),  83,  85,  93,  97. 

(6)8.84.  (4)8.  17  (1),  66,  89-91. 

(c)  Ant$,  p.  484  (•),  485  (a).  (/)  s.  17  (4),  47.  70-72,  74-7,  99- 

(d)  8.  22.  103. 

(«)  8.  83  (8).  (m)  8.  73,  96. 

(/)  8.  28.  (f»)  8.  5,  74.7,  94. 

Q)  8.  19.  (o)  8.  5,  76-7. 

(A)  s.  20.  ()i)8.  17. 

(1)8.95.  (9)8.71. 

0^   8.  17,  47,  66  (notice),  70,  71        (r)  s.  83  (5). 
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And  Local  registers  for  particular  districts  are  authorized 
{a).  A  registered  Charge  implies  suitable  covenants  (b)^ 
and  remedies  (r),  and  a  registered  transfer  of  a  Lease 
implies  covenants  suitable  to  the  case  in  which  neither 
party  is  trustee  (d).  The  registered  holder,  and  everyone 
whom  he  or  the  court  authorizes,  or  who  is  authorized  by 
General  Orders,  (but  no  other  person,)  may  inspe(5t  the 
register  and  the  documents,  and  make  copies  and  extradls 
(c).  And  the  first  registered  holder  of  a  fee-simple  or  fee- 
farm  may  demand (/)  a  "Land  Certificate'*^  stating  that  his 
title  has  been  registered,  and  whether  as  absolute,  qualified, 
or  possessory ;  while  the  registered  holder  of  a  Leasehold 
may  demand  an  authenticated  Copy  of  the  lease  {g)y  stating 
whether  the  lessor's  title  has  been  guaranteed  and  how  far, 
and  stating  any  other  particulars  entered  on  the  register 
(g) ;  and  one  in  whose  favour  a  Charge  has  been  registered 
may  demand  (h)  a  Certificate  of  charge.  These  certificates 
are  renewable  if  lost  or  returned  (^'),  and  are  evidence  if). 
On  the  Death  of  the  recorded  holder  his  Executor  or 
Administrator  shall,  if  the  property  be  leasehold  or  a 
charge  (^), — and  he  whom  the  registrar  may  (after  consid- 
ering the  beneficial  interests)  appoint,  shall,  if  it  be  other- 
wise (/), — (but,  if  the  deceased  was  a  Woman  and  left  a 
husband  entitled  to  courtesy  (m),  jointly  with  that  husband 
(«)); — and  on  Bankruptcy  or  Liquidation  of  the  holder  the 
bankruptcy  &c.  -trustee  shall  {o)  (i); — and  on  marriage  of 
a  female  holder  her  Husband  may  if  the  property  be  lease- 
hold or  a  charge  (/>),  but  she  and  her  husband  may  if  it  be 
otherwise  (»),  (she  alone  being  substituted  if  he  dies  before 

(i)  Cases  in  which  the  properly  does  not  pais  to  the  Bankmptcj- trustee  aift 
not  expressly  excepted. 


(o)  38-9  Vic,  c.  87,  8.  UB. 

(b)  s.  24. 

(c)  s.  25-7. 

(d)  s.  39. 
(s)  8.  104. 
(/)  8.  10,  29. 
Mb.  16,  34. 


(0  8.  78-9. 

{j)  8w  80. 

ik)  8.  42. 

(/)  8.  41. 

(m)  Explained  ml*,  p.  44k. 
(a)  8.  44. 
(o>  8.  43. 
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her  (a)); — be  substituted  on  the  register;  and  whoever  is 
thus  substituted  acquires  the  same  powers  as  he  would 
have  had  if  he  had  been  a  transferee  for  value  (b),  but 
acquires  no  greater  interest  than  his  transferor  has  {b). 

Interests  in  a  registered  property  or  in  a  registered  charge  I>««ling»  on 
can  be  created  and  dealt  with  as  if  it  had  not  been  regis-  Generally, 
tered  (c)  (whether  the  disponor  be  the  registered  holder  {c) 
or  not  (c))y  or  by  registered  transfer  (i),  (until  which  the 
transferor  is  deemed  the  holder  (i)),  or  by  deposit  of  the 
land  certificate  {e)  or  (in  case  of  leasehold)  of  the  office  copy 
of  Lease  (f);  and  part  of  the  registered  land  may  be  trans- 
ferred on  the  register  without  the  rest  (g), 

A  married  woman  cannot  dispense  with  separate  examin-    gy  penons 
ation    (h)    unless    she    was   separately   entitled   (h);   and   JJjjJcrDisa- 
Committees  and  Guardians  can  a(5l  on  behalf  of  persons 
under  other  disabilities  (*). 

In  order  to  protecfl  unregistered  interests  the  registered  Protection  of 
holder  may  have  a  note  entered  on  the  register  providing  intereats. 
that  no  dealing  by  him  is  to  be  registered  unless  some 
specified  reasonable  condition  be  fulfilled  (J);  and  such 
condition  may  be  that  some  person  shall  consent  (/),  or 
(when  joint  holders  are  registered)  that  at  least  a  specified 
number  of  joint  holders  shall  be  on  the  register  (k);  and 
the  court  or  registrar  may,  on  the  application  of  a  party 
interested,  temporarily  prohibit  "any  dealing  with  the 
registered  land  or  registered  charge"  (/).  And  any  person 
interested  by  Courtesy  (wi),  or  in  Dower  (m),  or  under  a 
Lease  such  as  might  have  been  displaced  by  a  registered 
transfer  (»)  or  was  made  subsequently  to  the  **last  transfer 

(a)  38-9  Vic,  c.  87,  s.  44.  (•*)  8.  88. 

(6)  8.  46.  U)  ft.  68-9. 

le)  8.  49.  (*)  ft.  83  (8). 

((f)  8.  29  (Freehold),  34  (Leaseliold),        CO  s-  67. 
40  (Charge).  (*")  8.  52.    See,  for  the  definition  of 

(«)  8.  40.  Courtesy,  p.  44 ;  and,  for  that  of  Dower 

(f)a.S\.  p.  56. 
Or)  8.  29.  W  8.  50-51. 

(A)  8.  83  (4),  87. 
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of  land  on  the  register**  (i)  (a)  and  which  the  holder 
permits  or  the  court  diredls  to  be  notified  (a),  may  have 
such  interest  notified  on  the  register.  And  any  person 
claiming  an  adequate  interest  may  lodge  a  Caution 
requiring  that  no  registration  of  unregistered  property  shall 
be  made  (ft),  or  that  no  dealing  with  registered  property 
shall  be  registered  {c),  until  notice  has  been  given  to  him, 
and  a  subsequent  period  (d)  (which  may  be  increased  upon 
security  being  given  for  the  indemnification  of  any  one 
damaged  by  the  delay  {e))  has  elapsed;  but  a  person 
lodging  a  caution  causelessly  is  liable  to  damages  Cf),  and 
cautions  have  no  further  efiedl  than  is  above  stated  (g). 

The  first  registered  holder  (/<),  and  the  registered  trans- 
feree (i)  or  transmittee  (7),  of  Land  (A),  or  of  a  Charge  (J), 
alike  become  entitled  to  the  land  or  charge  with  its  rights, 
privileges  and  appurtenances  (k);  and  that  in  fee-simple  (A), 
in  fee-farm  (/),  or  for  a  leasehold  interest  (m),  as  the  case 
may  be ;  free  from  all  estates  and  interests  (including  those 
of  the  Crown  («));  and  from  all  estates  and  claims  founded 
on  adverse  possession  {0)  except  (in  the  case  of  registration 
with  a  possessory  title)  the  claim  of  a  person  who  was  in 
possession  at  the  time  of  the  registration  (o);  and  (in  the 
case  of  a  transfer  for  value)  from  all  claims  founded  on 
omission  to  serve  notices  (/>) ;  but  subjedl  to  the  Crown's 
right  to  Forfeitures  and  Escheat  {q) ;  and  to  any  person's 
right  (11)  to  Mines  and  minerals  (r);  and  to  certain  charges 

(i)  The  meaning  of  the  expression  **last  transfer  &c."  does  not  seem  clear  {*). 

(11)  The  ownership  of  these  is  however  to  he  noted  on  the  Register  for  tha 
information  of  Purchasers  if  the  Registrar  has  satisfactory  information  respeot- 
ing  it  (<). 


(a)  38-6  Vic,  c.  87,  s.  50,  51. 

(b)  s.  60,61,62. 

(c)  s  54,  60- i,  modified  hj  s.  64. 
id}  s.  54,  62. 

(«)  8.  55. 
(f)  8.  56,  63. 
df)  s.  64. 
(A)  s.  7,  82. 
(•)  s.  30,  35. 
if)  8.  46. 
(k)  9.  7,  SO,  35. 


{()  s.  82. 

(m)  8.  13,  35. 

(«)  8.  7  (Jfoi),  13  (J6i),  50-3,  35-«. 
(o)  8.  31. 
(p)  s.  92. 
(9)  s.  105. 

(r)  8. 7  (2),  18  (4),  IS  (3),  30-3,  35-8. 
(«)  See  Holt  on  the  Land  Transfer 
Act,  87. 
(0  38*9  Yio.,  0.  87, 8. 18  (e,  d,Jm). 
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originating  in  tenure  (a) ;  and  to  certain  Taxes  (a),  to  Tithe- 
rent-charge  (a),  to  Easements,  to  Franchises  (a),  and  to 
occupation  Leases  and  tenancies  for  not  more  than  21  years 
(a),  unless  (in  each  case)  the  contrary  is  expressed  on  the 
register  (b);  and  to  (c)  incumbrances  previously  noted  on  the 
register;  and  (no  doubt)  to  a  transfer  registered  before 
his  own  (if  the  registration  of  inconsistent  transfers  be 
possible  (d));  and  (on  registrations  in  fee  or  in  fee-farm)  to 
claims  on  the  register  (e);  and  (on  registrations  in  fee-farm) 
to  such  conditions  in  the  grant  as  are  noted  on  the  register 
(f) ;  and  (on  registration  of  a  Leasehold)  to  the  covenants 
obligations  and  liabilities  "incident'*  to  it  (^),  and  to  such 
of  the  claims  affecfting  the  lessor's  title  as  are  excepted  on 
the  register  (A);  and,  (when  the  lessor's  title  is  not 
guaranteed),  to  all  other  claims  affedling  it  (»);  and  (in  the 
case  of  a  possessory  title),  to  the  enforcement  of  every 
right  &c.  existing  or  capable  of  arising  at  the  time  of  the 
first  registration  (7);  and  (when  the  transaction  is  a 
gratuitous  transfer)  to  unregistered  claims  available  against 
the  transferor  (k)  (notwithstanding  which  the  transferee  can 
confer  on  a  Purchaser  for  value  the  same  priority  as  if  he 
himself  had  derived  for  value  (k));  and  (probably  (/))  (in 
case  of  any  transfer)  to  claims  of  which  the  transferee  has 
Notice  (for  the  adl  is  silent  on  this  point);  and  (in  the  case 
of  a  transmission  on  Death  or  Bankruptcy)  to  all  beneficial 
interests  derived  under,  or  valid  against,  the  deceased  or 
bankrupt  (w)  (the  transmittee  however  standing  in  other 
respc6ts  in  the  position  of  purchaser  for  value  (m)) ;  and  (in 
case  of  an  original  registration  or  gratuitous  transfer)  to 


(a)  38-9  Vic,  0.  87,  8.  7  (2),  18,  13  (/)  8.  82. 
(3),  30-3,  35-8.  {$)  8.  13,  85. 

(b)  g.  7,  13  (3),  30-3,  35-8.  (A)  8.  36. 

(c)  8.  7  (I),  13  (2),  30,  36.   And  860,  (•)  8.  14,  37. 
as  to  snch  incmnbrances,  ante,  p.  491  (i)  8.  8, 32. 


(m-h)  492  (a).  (k)  B.  33,  38. 

id)  See  8.  29, 84.  0)  AmU,  p.  488  («> 

(«)8.  9,81.  (9)8.  46. 
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any  right  to  set  aside  the  disposition  for  Fraud  (a);  and 
(in  certain  cases)  to  the  redHfication  of  the  register  (6);  and 
to  any  charge  registered  before  (or  on  the  register  expressed 

Chiiget.  to  be  Paramount  to)  his  own  (c).    Registered  charges  rank 

amongst  themselves  according  to  the  date  of  their  regis- 
tration {d)  unless  the  contrary  be  specified  on  the  register 

Transfer  «r       (^).    The  transfer  of  a  charge  may  be  made  on  the  register 

(f),  but  there  is  no  ena<5lment  respedling  its  priority. 

(a)  38-9  Yic,  o.  87,  s.  98.  (<0  &-  28  (1). 

(6)8.95-6.  («)  8.  22,30(1): 

(0  See  8.  7, 22,  28.  (/)  a.  40. 
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CHAPTER  LVI. 

ENABLING  A  PERSON  TO  CAUSE  LOSS  TO  ANOTHER. 


Dismissing  now  the  cases  in  which  priority  is  gained  by  Plmofthimd 
such  diligence  on  the  part  of  the  preferred  competitor  as  ^t^.^t^*^'^*^ 
renders  his  title  more  certain,  we  come  to  those  in  which 
it  is  conferred  owing  to  such  negligence  on  the  part  of  him 
who  is  postponed  as  creates  an  appearance  of  continued 
title  in  the  common  disponor, — a  subjecfl  conveniently 
divisible  into  four  chapters,  the  first  treating  of  the  judic- 
iary law  on  the  subjecfl,  and  the  others  of  the  three  statu- 
tory exceptions. 

We  have  seen  (a)  that  a  representation,  like  a  contradl,  Foundation  of 
transfers  to  the  representee  any  interest  which  facfts  like  "^•""•• 
those  represented  would  shew  him  to  be  entitled  to ;  and 
this  holds  if  he  either  knows  the  representation  to  be 
untrue  (i),  or  means  it  to  be  acfled  on  {c)j  or  "so  conducfls 
himself  that  a  reasonable  man  would  take  the  representation 
to  be  true  and  believe  that  it  was  meant  that  he  should  a(5l 
upon  it"  (d);  but  (in  each  case)  only  if  it  a<flually  is  acfled 
on  {e),  for  otherwise  there  is  no  valuable  consideration  (f) 
to  support  the  representation. 

By  an  extension  of  this  principle, — Condudl,  by  which    Rule;  with  ex- 
one  person  enables  another  to   so  adl  that  a   loss  must    ^P'*^"*  ■*• 
result  either  to  the  former  or  to  some  third  person,  entitles 
the  third  person  to  cast  the  loss  on  the  former  party  {g),  if, 

(a)  Ante,  p.  79-82;  and  see  Goodwin  317,  /.  11-17. 

▼.  Robarti,  L.  R.  I,  Ap  490.  (e)  F.  ▼.  C,  663,  /.  24,  28;  C.  ▼.  L^ 

(6)  C'orr  V.   L.  ^  N.  W.  R.  Co,  L.  316,  /.  34,  317,  /.  7-8,  /  16-17. 

R.  10  C.  P.  316,  /.  32-7.  if)  Defined  Antt,  p.  142  (a). 

(c)  Freeman  v.  Cot*,  2  Ex.  663,  I  (if)  Sd.  Arnold  ▼.  Cheque  tik.,  L.  R, 
23;  C.  ▼.  L.,  317,  /.  310.  1  C.  ?.  D.  687,  U  21-30. 

(d)  F.  T.  C,  663,  /.  25-8;  C,  t.  L^ 
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he  either  authorized  the  a<5l  (a),  or  ratified  it  (i),  or  held 
forth  the  party  doing  it  as  authorized  (c)  (even  impliedly 
(d))  to  do  it,  or  knew  that  the  third  person  believed  him  to 
be  so  (^),  or  adled  in  a  manner  likely  to  lead  (and  which 
did  lead)  the  third  person  to  believe  in  some  state  of  fadte 
(f)  and  to  incur  the  loss  in  consequence  (g)^  or  (by  the 
condu(5l  in  question)  negle(5led  (i)  a  duty  which  he  owed  to 
the  third  person,  or  to  the  public,  or  to  some  class  to 
which  the  third  person  belonged  (A),  or  (by  such  condudl) 
neglecfled  a  local  or  trade  usage  (0>'Or  if  the  case  be  one 
of  those  provided  for  by  one  of  the  statutes  treated  of  in  the 
three  following  chapters.  But  when  the  ground  of  prefer- 
ence is  that  the  condudl  amounts  to  negligence  this  rule 
only  holds  if  the  negligence  was  the  proximate  cause  of  the 
result  (/),  and  "occurred  in  the  transadlion  itself"  (/). 
Corollarf  ^^  applied  to  the  law  of  property  this  rule  may  be  stated 

mpplicable  to      thus :  — A  disponee  for  value  of  property,  from  one  who  has  * 

withexceptions   been  enabled  by  the  condudl  of  the  owner  to  pretend  that 
he. 

CO  <Ad  opinion  has  been  jodicially  expressed  (k)  that  this  circamatanoe  is  not 
sufficient  when  specific  performance  is  sought:  but  this  can  scarcely  be  relied 
on  (/). 

(a)  Mc.  Kmxie  v.  Britiih  4*r.  Co.,  L.  Sd.  Swan  v.  North  British  A.  Co.,  2  H. 

R.  6,  Ap.  99.  &  C.  182,  /.  17-23,  (approved  L.  R.  1 

(6)   Me.  K.  V.  B.,  99,  100,  /.  4-6,  0.  P.  D.  588,  t  4-9).    As  to  what  con- 

109.  stitutes  a  neglect  of  duty  see  the  subee- 

(f )  Sd.  CoU  V.  Sorth  Western  Bh,,  quent  part  of  this  chapter.  It  was  on 
L.  K.  10  C.  P.  362-3,  364-5.  the   question  what  constitutes  negli- 

{d\  Mc.  K.  V.  B.,  p.  loo,  /.  7-8.  gence  that  Basendals  v.  Bifunett,  'L.  R. 

(e)  See  Carr  v.  L.  if  N.  W.  R.  Co.,  3  Q.  B  D.  530  turned.  Johnson  v.  Credii 

L.  R.  10  C.  P.  317,  /.  11-17.  ^c,  Co,  L.  R.  3  C.  P.  D.  42  (». 
(y)   Sd.  in  effect,  in  Mc.  Kenw  v.         (i)   Sd.    Freeman  v.    Cooke,   2    Ex. 

B.  L.  C,  L.  R.  6.  Ap.  100.  /.  3-4;  in  663-4. 

KeUh  V.  Burrows,  L  R.  I  C.  P.  D.  734,         (j)  Arnold  v.  Cheque  Bk.,  L.  R.  i  C. 

L  30-4.  and  in  Baxendale  v.  Bennett,  L.  P.  D.  687,  588;  Carr  v.  L.  S.  W.  R, 

R.  3  Q.  B.  D.  532;  and  see  Dixon  v.  C,  L.  R.  10  C.  P.  318,  /.  28-30;  Froe- 

Muekleston,  L.  R.  8  Ch.  160,  /.  2,  Pick-  man  y.  Cooke,  2  Kx.  654;  Bib.  Irelimd 

ering  v   Buck,  15  Ea.  38,  and  L.  R.  2  t.  Evans's  Charities,  5  H.  L.  389. 

C.  P.  362.  (A)  Swan  v.  Sorth  BrUUh  Co..  2  H. 

(g)  L.  R.  6,  Ap.  101,  109;  L.  R.  10  &  C.  189;  Johnson  v.  Credit  ifc.  Co.,  L. 
C.  P.  318,  /.  30-3.  R.  3  C.  P.  D.  40  (Jn). 

(A)  Dixon  V.  Muekleston,  L.  R.  8  Ch.         (/)  Me.  Kenzie  v.  BrUish  L.  Co.,  L. 

160,  /.  3-8;  Arnold  r.  Cheque  Bk.,  L.  R.  6  Ap.  100;  Dixon  y.  MuckUstott,  L. 

R.  1  C.  P.  D.  588;  Carr  r.  L.  N,  IT.  R,  8  Ch.  160. 
R.  C,  L.  R.  10  C.  P.  318,  /.  25-S3; 
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he  was  competent  to  deal  with  it,  is  entitled  to  priority  over 
the  claims  of  the  owner,  if  the  conditions  of  the  above 
stated  rule  be  present ;  but  not  if  the  condudl  consist  merely 
in  committing  the  indicia  of  ownership  to  a  Trustee  of  the 
property: — an  exception  which  has  led  to  great  injustice, 
and  which  seems  the  less  reasonable  when  we  consider 
that  the  condu<ft  to  which  the  rule  has  been  most  frequently 
applied  has  consisted  in  committing  such  indicia  to  the 
person  (not  being  a  trustee)  who  afterwards  makes  the 
disposition. 

Of  these  indicia  the  most  noteworthy  is  the  Legal  estate  Details  of  tke 
(tf),  for  a  disponee  obtaining  a  transfer  of  this  from  one  to  I^^Ju?'?* 
whom  the    beneficiary  has  committed  it    is  entitled  to  ownenhlp. 
priority  over  the  claims  of  the  latter  (i)  (b).     And  though   estate/^ 
the  same  result  generally  follows  from  the  rule  (c)  that  a 
transferee  for  value  of  the  legal  estate  is  entitled  to  priority 
over  a  beneficial  interest  of  which  he  has  no  notice,  yet 
there  are  instances  falling  within  the  exceptions  to  that 
rule,  and  yet  obnoxious  to  this. 

So  a  seeming  continuance  of  the  beneficial  ownership  is   Seeming  oooh 
of  weight ;  for  a  Mortgagor,  paying  the  mortgage-money  to  ^JSadLl 
a  former  holder  of  the  mortgage  who  has  transferred  it  to  ownership, 
one  who  has  failed  to  inform  the  mortgagor  of  the  transfer, 
is  entitled  to  credit  against  such  transferee  (i),  though  the 
mortgage  be  on  a  tenement  and  therefore  be  not  (e)  one  of 
those  choses  in  adlion  the  priority  of  dispositions  of  which 

(i)  To  this  head  some  writers  have  referred  a  case  which  merely.decides,  that 
a  tnuisferee  for  value,  who  acquires  the  legal  estate  without  notice  of  the  fiust 
that  his  transferor  was  induced  to  make  the  transfer  hy  the  fraud  of  a  third 
person,  is  entitled  to  priority  over  a  claim  hy  the  transferor  to  set  aside  the 
transfer  on  account  of  that  fraud  (/). 

(a)  Defined  imU,  p.  376,  I  3.  (d)  Norrith  y.  MwrthaO, 5  Madd.  475; 

(6)   AdMtta  y.   Hivu,  33   Bea.  52;  WUHanuy.  Sorrall,  4  Vez.  389.     But 

HmUr  V.  WaUen,  L.  R.  7  Ch.  75,  in  in  WUhmgUm  v.  TaU,  (L.  R.  4  Ch.  291) 

which  (esp.  at  p.  85  (in.))  the  dictum  the  payment  had  heen  made  to  a  per* 

in  Kmitdy  v.  Gr««ii,  3  M.  &  Ke.  718,  son  not  authori2ed  to  reoeiye  it. 

L  25-8,  as  to  fraud   preventing   the  («)  AwU,  p.  398  (i). 

passing  of  the  l^al  estate,  is  denied.  (/)  Biorm  y.  Hoiium,  16  Bea.  259. 

(c)  Stated  oafs,  p.  888-404. 

63 
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depends  on  notice  to  the  holder;  but  this  does  not  hold  if 

the  mortgagor  knew  of  the  transfer  from  some  other  source. 

Seemiog  Fne-       And  a  seeming  Freedom  from  Incumbrances  is  some- 

Inoami^iiiices.    *™^s  important ;  for  a  Beneficiary,  whose  trustee  has  made 

a  purchase  on  his  behalf,  is  exonerated  from  the  lien  {a)  of 
a  Vendor  who  negle(5ls  to  exadl  payment  of  the  purchase- 
money  from  the  fiduciary  purchaser  while  aware  that  the 
latter  is  not  entitled  to  retain  it  in  his  hands  (b). 

But  a  disponee  of  chattels,  part  of  the  estate  of  a 
deceased  debtor  one  of  whose  creditors  has  long  delayed  to 
assert  his  claims,  is  not  therefore  entitled  to  priority  over 
those  claims  {c),  though  he  gives  value  (c),  imless  (of  course) 
he  purchases  from  the  executor  (i),  or  obtains  the  l^ai 
estate  {e)  imder  circumstances  (f)  negativing  the  pre- 
sumption of  notice  that  debts  exist.  And  amongst  these 
circumstances  acquiescence  by  the  executor  seems  to  be 
essential  {g),  for,  when  the  subje(5l  was  a  fund  in  court  (c) 
and  the  disponee  obtained  a  stop-order  (a  step  equivalent 
(h)  to  obtaining  the  legal  estate),  he  was  nevertheless  held 
(c)  not  to  be  entitled  to  any  priority  over  the  creditor's 
claims. 
Possession.  And  Possession  of  a  Chattel  has  been  said  (f )  to  be  a 

badge  of  ownership,  it  having  been  on  this  ground  that  the 
rule  (7)  by  which  the  priority  of  disponees  of  choses  in 
a(5lion  {k)  is  regulated  was  professedly  (t)  founded.  But 
this  reason  is  not  supported  by  the  decisions;  for  one  who 
derives  title  through  an  apparent  owner,  whom  the  true 
owner  has  left  in  possession,  is  not  therefore  entitled  to 
priority  over  the  true  owner  (/);  though  the  subje(5l  be  a 


(a)   For  some  aooount  of  Vendor's  (&)  Jute,  p.  434  («). 

lien  see  ante,  p.  328,  329.  (i)  Dtark  y.  HoB,  3  Ross.  22-4. 

(fT)  WhUt  y.  Wak^U,  7  Sim.  401.  0)  ^^»  P-  988  (il);  432  499. 

(e)  Booptr  y.  Smart,  L.  R.  1  C.  D.  (k)  Defined  tmU,  p.  3. 

96.  (/)  CockroM  y.  RymU,  27  W.  R.  776 

(d)  See  «ite,  38  («).  a.;  Mimfgy  y.  Jmperiai  D.  Co.,  L.  R.  3 

(«)  Under  the  mle  stated  ante,  p.  388.  Q.  B.  D.  71i  (esp.  p.  716.  717,  when 

if)  Stated  Mte,  p.  455  (0*  the  doctrine  is  best  stated);  Taghr  t. 

(g)  Aooordingly  ante,  p.  455,  /.  25'  Me,  Ktaad,  L.  R.  5  C.  P.  D.  358. 
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chattel  (a) ;  and  though  the  later  title  be  acquired  without 
notice  (b)  and  for  value  (a)  (whether  by  Disposition  (a),  or 
otherwise) ;  and  though  the  true  owner  also  derived  under 
the  apparent  owner  (by  Disposition  (c)  though  unregistered 
{d),  Bankruptcy  (^),  or  otherwise) ;  imless,  either  the  true 
owner  represented  that  the  apparent  owner  was  entitled  to 
a<5l  as  owner  ff),  (an  implied  representation  being  sufficient 
(f),  especially  when  coupled  with  an  express  representation 
by  his  trustee  (fj);  or  the  subsequent  transa<ftion  is  meant 
to  carry  out  a  purpose  for  which  the  possession  seems  to 
be  held,  (as, — when  the  subjedl  of  possession  is  a  stock-in- 
trade — a  sale  in  due  course  of  business  of  the  articles 
constituting  it  (g));  or  the  subsequent  transadlion  is  an 
attempt  to  levy  oflf  the  property,  (in  Bankruptcy  (h)  in 
Administration  (i)  by  Execution  (j)  or  otherwise),  a  debt 
contradled  by  the  apparent  owner  while  he  was  carrying 
on  business  (by  trading  {k)  or  otherwise  (/) )  as  if  solvent 
and  with  the  consent  (i)  of  the  true  owners,  who  were  the 
creditors  under  a  former  bankruptcy  (whether  entitled  as 
such  (iff)  or  by  the  terms  of  Composition  resolutions  (»)  (ii); 

(i)  NtgSgaiet  hj  the  trne  owners  does  not  (o)  postpone  them  nnder  this  rnle, 
though  it  does  (p)  under  the  Order  and  Disposition  cUnse. 

(n)  Bnt  subsequent  creditors,  claiming  in  a  subsequent  bankruptcy,  are  not 
entitled  to  priority  over  (9),  but  only  to  equality  with  (9),  creditors  who  might 
have  proved  in  a  former  bankruptcy,  but  who,  instead,  concurred  in  its  being 
annulled  on  the  terms  that  they  should  delay  S  years  and  then  be  paid  in  fnl^ 

(a)  CockroM  v.  Aymi/,  27  W.  R.  776;  ceded  T.  y.  JTcJC. 

Jir«99y  v.Jmperiti  D,  Co.,  L.  R.  3  Q.B.  (A)  Nieiobom  t.  Amdwtm,  87  L.  T. 

D.  711;  Tayknr  t.  Me.Ktaadj  L.  R.  5  N.  S.  40. 

C  P.  D.  358.  (•)  TnmghUm  ▼.  CHikjf,  Amb.  629; 

(6)  C.  V.  R. ;  7.  V.  AfcJT. ;  and  (I  sup-  Tmktr  v.  Htnuumm,  4  D.  G.  M.  G.  395. 

pose)  M,  V.  /.  D,  C.  ij)  Emg$lbadt  ▼.  Niaom,  L.  R.  18  C. 

(c)  C.  y.  R.  (as  to  the  mortgaged  P.  D.  645. 

goods) ;  T.  V.  3ie,K.  (*)  T.  y.  G.;  B.  v.  S, 

(rf)  C.  V.  H.;  T.  v.  Me.K,  (/)  T.  y.  H. 

(«)  M,  V.  /.  D,  C,  («)  T.  y.  G.;  T.  y.  H.;  E,  y.  N. 

(f)  BoUand  y.  I^Mrf,  L.  R.  9  C.  D.  (n)  N.  r.  A. 

312.  (0)  Ford  r.  Camghe^,  L.  R.  1  C.  D. 

{if)  Alkri  r.  SmoM  (1st  point),  L.  521  overruling  dieium  in  3  K.  &  J.  48S. 

R.  16  C.  D.  505;  Natumal  4%.  Bk.  v.  (p)  See  below,  Ch.  LIX. 

Hampmm,  L.  R.  S  Q.  B.  D.  177 ;  Wtd-  (9)  Rmmtt  r.  Wim,  L.R.2  C.  D. 424. 
isr  y.  Clag,  49  L.  J.  C.  L.  560;  con- 
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or  the  case  falls  under  one  of  the  enadbxients  disctissed  in 
the  three  following  chapters. 
Title-DeedB.  So  Title-deeds  are  an  important  badge  of  ownership ;  but, 

though  there  are  dii^a  {a)  that  the  lawful  acquisition  of 
Title-deeds  is  of  itself  sufficient  (when  the  equities  are 
otherwise  equal)  to  confer  priority,  the  more  authoritative 
decisions  (b)  seem  to  establish  that  this  circtunstance  is 
only  available  when  combined  with  others. 

Accordingly,  a  Disponee  obtaining  the  Title-deeds  from 
his  disponor,  who  has  previously  made  an  inconsistent 
disposition  to  one  who  omitted  to  obtain  them,  is  not 
therefore  entitled  to  priority  over  such  former  disponee  (c); 
though  he  himself  gives  value  (c)  without  notice  (c);  and 
though  the  property  be  such  that  its  title  depends  on 
documentary  evidence  (c),  (as,  a  tenement  {c)) ;  and  though 
the  disponor  be  then  still  in  possession  {c)  (the  previous 
disposition  having  been  a  mortgage  (c));  and  though  the 
former  disponee  never  inquired  after  the  deeds  (r);  nqr 
caused  any  memorandum  of  his  disposition  to  be  noted  on 
them  {c) ;  especially  (i)  if,  at  the  time  of  the  earlier  dispo- 

while  their  fellow  creditors  Bhoald  receive  an  immediate  composition.  Creditors 
who  accept  a  composition  on  the  terms  that  they  shaU  he  entitled  to  seize  their 
dehtor's  goods  on  defitnlt  are  (of  coarse)  entitled  to  seize  in  priority  to  a  peraoii 
to  whom  the  debtor  afterwards  mortgages  (<i)  those  goods;  hut  such  a  right  to 
seize  will  not  he  impHtd  ftt)m  the  fact  that  the  creditors  require  a  snrety  for 
the  last  instalment  only  of  the  composition  («). 

(i)  That  frHud  would  he  inferred  from  omission  to  inquire  after  the  deeds, 
unless  one  of  the  above  or  some  other  circumstances  occurred  to  rebut  this 
inference)  seems  to  be  the  opinion  of  an  eminent  text-writer  (f). 

(a)  Ric§  y.  Rie9,  1  Drew.  80.  y.  EhiM.  2  D.  G.  F.  J.  578;  PsNutr  y. 

(6)  CoUa  y.  CokM,  6  Hare  618,  espe-  Jemmst^  1  Fonbl.  Eq.  (5th  Ed.),  166n.; 

cially  523  /.  1-4;  Evans  v.  BiehuU,  6  RoberU  y.  Croft,  2  D.  G.  J.  1 ;  Tomrk  ▼. 

Vez.  183;  Thorpe  y.  HMsworth,  L.  R.  Rand,  2   B.  C.  C.  651-2;    Thorpe  v. 

7  Eq.  146-7.    See  also  L.  R.  7  H.  L.  HMtworth,  L.  R.  7  Eq.  139.    See  how- 

510  /L  3-16.  eyer  Sharshaw  y.  Gtbts,  (dted  below); 

(c)  BaUey  y.  Fermor,  9  PrL  262  (oyer-  and,  as  to  the  Legal  estate  m  the  deeit, 

ruling  Gcodiiikv,  Morgen,  1  T.  R.  755) ;  see  HarrmgUm  y.  Price,  3  B.  &  Ad.  170; 

Bantei  y.  Weeten,  12  Vez.  130;  Carter  and  the  obseryations  ante,  p.  379,  380, 

Carter.  S  K  &  J.  648;  Colyer  y.  Finch,  (esp.  notes  (i)  in  those  pages). 

5  H.  L  928  (see  esp.  19  Bea.  512);  (d)  Attard  r.  ^raioiif,  (2d  p(^t),  I^ 

Dixon  y.  MnMston,  L.  R.  8  Ch.  155;  R.  2  C.  D.  512.                              [537. 

sd.  Evans  y.  BichieU,  6  Yez.  182-4;  (s)  BurreUr.  Robinson,  L.  R.  1  0.  D. 

Farrow  y.  Rees,  (Ut  point),  4  Bea.  18;  (/)  Fisher  on  Mortgages  (2d.  Ed.), 

Harper  y.  FmUtr,  4  Ifadd.  129;  Hmi  848  (p,  9). 
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sition,  the  disponor  was  not  (a),  or  was  not  solely  (b), 
entitled  to  the  custody  of  them ;  or  if  they  related  also  to 
other  land  then  belonging  to  him  {c);  or  if  trust-terms  and 
charges  on  the  property  necessitated  their  retention  {d) ;  or 
if  the  interest  then  disposed  of  did  not  carry  a  right  to  them 
(e\  (in  which  case,  however,  the  subsequent  disponee  is 
entitled  to  retain  them  (f));  or  if  the  earlier  disponee  had 
registered  his  disposition  (g)  (i);  or  if  he  had  obtained  some 
of  the  deeds,  and  believed  there  were  no  others  (h) ;  or  if 
he  had  obtained  enough  of  them  to  shew  a  title  of  consi- 
derable length  (as,  53  years),  and  had  ascertained  that  the 
disponor  had  been  in  possession  10  years  (t),  (circumstances 
especially  potent  if  the  same  solicitor  negotiated  the  earlier 
disposition  for  both  parties  (i)) ;  or  if  he  had  obtained  some 
of  them  from  his  solicitor,  and  knew  not  that  there  were 
others  (j),  (circumstances  equally  potent  though  that 
solicitor  was  himself  the  disponor  (j),  and  though  the  deeds 
obtained  were  all  early  ones  (j)) ;  or  if  he  had  obtained  a 
parcel  from  his  solicitor  (k),  and  relied  on  a  representation 
by  the  solicitor  that  it  contained  "the  deeds"  (/),  or  "all 
the  deeds"  (m),  (circumstances  equally  potent  though  that 
solicitor  was  also  the  disponor  (k),  and  though  the  parcel 
really  contained  none  of  the  deeds  (m),  or  only  the  early 
ones  (/)).  But  (even  under  the  above  circumstances)  the- 
rule  is  reversed  if  the  purpose  of  the  earlier  disponee  in 
leaving  the  deeds  with  the  disponor  was  to  enable  him  to 
deal  with  the  property,  in  which  case  priority  is  gained  to 

(i)  The  Court  did  not  seem  (g)  to  consider  this  material,  bnt  possiblj,  in  the 
absence  of  otiier  ciroomstanoes,  it  may  be  necessary  lest  the  Coaii  should  infer 
fraud. 

(a)  As  in  T.  v.  R.  (Mortgaged  Inter-  (f)  Witnum  ▼.  Wu^laid,  1  Y.  &  J. 

est  Reversionary).  117;  Btad  v.  Bgertm,  3  P.  W.  280. 

(6)  As  in  C.  y.  C.  (Tenant-in-com-  {$)  As  in  B.  y.  F, 

mon).  (A)  As  in  P.  y.  /. 

(c)  As  in  B.  y.  W.  (O  As  in  C.  y.  F, 

((0  As  in  F.  y.  JB.  (j)  As  in  /?.  y.  C. 

(«)  As  in  H.  v.  F.  (Annuity) ;  T.  v.  (*)  As  in  D.  y.  If.;  H.  y.  R. 

H,  (Charge);  See  observations  in  WkH-  (/)  As  in  P.  y.  M. 

JkU  y.  FmuttU,  1  Yez.  394.  (n)  Af  in  ^.  y.  JB. 
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the  full  extent  of  the  subsequent  dealing  (a),  though  it 
exceed  that  authorized  or  intended  (a),  unless  (I  suppose) 
the  circumstances  are  such  (b)  as  would  have  prevented 
this  priority  if  the  earlier  disponee  had  returned  the  deeds 
to  the  disponor  instead  of  originally  leaving  them  with  him. 
And  it  has  been  held  (c)  that  a  disponee,  lawfully  acquiring 
the  Title-deeds  from  a  disponor  who  holds  the  legal  estate 
and  who  has  such  possession  (if  any)  as  the  subje(5l  is 
capable  of — (though  it  be  an  advowson  not  yet  vacant  {e) 
(i)),  is  entitled,  (though  he  do  not  himself  obtain  the  legal 
estate,)  to  priority  over  the  claims  of  one  with  whom  the 
disponor  (before  obtaining  the  legal  estate)  had  contradled 
to  deal  (c)  (ii).  And  the  Depositee  of  a  Bond  has  been 
held  {d)  entitled  to  priority  over  those  on  whom  the  obligee 
had  agreed  to  settle  it,  a  do(5lrine  which,  though  corredt  as 
to  the  paper,  (because  the  legal  estate  in  that  passes  by  the 
deposit,)  is  questionable  as  to  the  money  secured,  unless 
the  parties  deriving  under  the  settlement  were  negligmt  in 
not  taking  possession  of  the  bond. 

And  again,  a  Disponee,  obtaining  the  Title-deeds  from 
his  disponor,  who  had  previously  made  an  inconsistent 
disposition  to  one  who,  after  receiving  the  deeds,  had 
returned  them  to  the  disponor,  is  not  therefore  entitled  to 
priority  over  such  former  disponee  {e) ;  though  he  himself 
gives  value  {e)  without  notice  {e) ;  if  the  purpose  for  which 
the  deeds  were  returned  was  a  proper  one  {e):  save  that  he 

(i|  The  Court  laid  great  stress  on  the  fact  that  possession  of  the  adyowaon 
was  in  the  disponor  at  the  time  of  the  Uter  disposition,  and  this  seems  to  imply 
that  he  had  presented  to  it. 


(u)  It  has,  however,  heen  said  (/)  that,  in  the  case  (e)  cited,  there 
"eondnct  amounting  to  acquiescence  on  the  part  of  the  first  mortgagee,"  and 
that  "  some  act  or  default  on  the  part  of  the  first  mortgagee  "  is  a  oonditioB  ef 
his  being  postponed. 

(a)  Ptrry-Btrriek  r.Atiwood,  2  D.  G.  v.  Slmmu,  2  ColL  20;  Ptitr  ▼.  RmamB, 

J.  21.  2  Yern.  726;  MiartkuM  y.  Cecpv,  (in 

(6)  Stated  below,  next  page  {dj),  which  there  were  corroboratiye  circiim- 

le)  Layard  v.  Maud,  L.  R.  4  Eq.  397.  stances),  2  Russ.  198. 

(d)  Skartkaw  y.  Gibbs,  (last  point),  (/)  Thorpe  ▼.  HoUnmrih,  L.  B.  7  So. 

Kay.  833.  147,  /.  2-3,  7-8. 

(«)  Ex.  Mtux,  1  Gl.  &  J.  ll^iSiwmu 
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is  SO  entitled  if  such  former  disponee  knew  that  he  was 
adling  wrongly  in  parting  with  them  (a);  or  negledled  to 
require  them  again  for  a  long  period,  (as,  3  or  4  years,)  (b); 
or  purposed  to  enable  the  disponor  to  deal  with  the  property 
(in  which  last  case  priority  is  gained  to  the  full  extent  of 
the  subsequent  dealing  (c),  though  it  exceed  that  authorized 
{c)t  unless  that  authorized  was  but  a  lease  for  the  benefit  of 
all  parties  (d). 

And  much  less  is  a  disponee,  obtaining  the  Title-deeds 
from  his  disponor,  who  has  previously  made  an  incon- 
sistent disposition,  and  who,  at  the  time  of  the  later 
disposition,  has  possession  of  the  deeds  from  some  unex- 
plained cause,  entitled  to  priority  over  such  earlier  disponee 
(e),  though  he  himself  give  value  (e)  without  notice  (e). 

And  a  disponee,  obtaining  both  his  disposition  and  the 
Deeds  through  one  who  a(5ls  as  agent  for  the  disponor, 
which  disponor  had  previously,  but  without  the  agent, 
made  an  inconsistent  disposition  to  one  who  afterwards 
entrusted  the  deeds  to  the  agent  that  he  might  deal  with 
the  property  in  his  name,  is  not  entitled  to  priority  over 
such  earlier  disponee  (f),  though  he  himself  gives  value  (f) 
without  notice  (f). 

So,  Registration  is,  when  appropriate,  a  sign  of  ownership.  Regiitniion. 
But  a  Disponee  from  one  who  has  previously  made  an 
inconsistent  registrable  disposition  to  one  who  has  omitted 
to  register  it,  is  not  therefore  preferred  to  such  former 
disponee  (g);  whether  the  register  be  that  of  ships  (h),  of 
stocks  (»),  or  of  debentures  (j),  or  the  court-roll  of  a 

(a)  Domk  ▼.  Smmdtrt,  2  H.  &  M.    esp.  896.    See  also,  as  to  ChaUels, 
242.  Colv  y.  N.  W.  Bk.,  L.  R.  10  C.  P.  363. 

(b)  W^dnm  r.  Sbptr,  I  Drew.  198.        (g)  Horhek  y.  PmUkg,  2  Sim.  75; 
(e)  BriggM  y.  /omm.  L.  R.  10  £q.  92;    CoU  y.  Coht,  6  Hare  517;  DimaUmm 

and,  as  to  Bills  of  Exchange,  Yoimg  y.  GiUoU,  L.  R.  8  £q.  274;  KtUh  y. 

y.  OnU,  4  Bing.  250;  and  Jngkam  y.  Bmrromt,  L.  R.  1  C.   P.  D.  738;  re 

Primmt,  2  C.  B.  N.  S.  82.  Gm.  Simik  Ammetm  Co.,  L.  R.  2  C.  D. 

<in  Ptih'  y.  RuMMtU,  2  Vera.  726.  887. 

(«)  AUm  y.  KMi,  16  L.  J.  Ch.  (A)  K,  y.  B. 

870,  affg.  S.  C.  5  Hare  272.  (•)  D.  y.  G. 

(/)  Fam  y.  Hmks,  L.  R.  18  C.  D.  0*)  Re  O-  ^^  ^'  C<k 
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manor  (a),  or  otherwise ;  even  though  he  himself  gives  value 
{b)  without  notice  {b)  and  registers  (c);  unless  such  former 
disponee  either  intended,  by  the  omission,  to  facilitate  the 
disponor's  dealings  (d);  or  owed,  to  the  person  dealt  withi 
or  to  some  class  to  which  he  belonged,  or  to  the  public  (^), 
a  duty  to  register  it. 

And,  as  we  have  seen  (f),  a  Disponee  from  one  who  has 
previously  made  an  inconsistent  disposition  to  one  who  h^s 
omitted  to  note  it  on  the  title-deeds  is  not  therefore  entitled 
to  priority.  But  the  court,  when  exercising  any  power 
conferred  on  it  by  the  Settled  Estates  A(5l,  is  to  diredl  (g) 
that  a  memorandum  of  the  fa(5l  be  entered  on  the  *'  settle- 
ment "  (A),  if  this  course  seems  to  it  pradlicable  or  expedient 
for  preventing  fraud  or  mistake. 

And  a  Disponee,  obtaining  his  disposition  through  one 
whom  the  owner  had  long  before  authorized  to  make  the 
disposition,  and  in  reliance  on  a  document  by  which  that 
authority  had  been  conferred,  (the  owner  having  omitted 
when  he  retracfted  the  authority  to  take  back  the  document), 
is  not  (f)  therefore  entitled  against  the  owner,  though  he 
himself  gives  value  (»)  believing  the  authority  to  be  still  in 
force  (») ;  the  reason  probably  being  that  the  lapse  of  time 
affords  a  presumption  of  revocation. 

And  a  Disponee,  obtaining  his  disposition  through  the 
Secretary  of  a  Company  which  entrusted  to  him  their 
Common  seal,  and  in  reliance  on  a  power  of  attorney  sealed 
with  that  seal  and  attested  as  having  been  duly  so  sealed 
by  the  Company  and  purporting  to  authorize  the  dispo- 
sition (but  which  the  secretary  had  really  sealed  without 

(a)  Horhek  ▼.  Priuiity,  2  Sim.  75;  («>  Cases  oited  in  Appendix  p.  i  {H), 

Cok  V.  Colut  6  Hare  517.  and  cases  in  Addenda  belonging  to  the 

(6)  H.  ▼.  P. ;  C.  ▼.  C;  DfmaUbm  ▼.  same. 

QWaU,  L.  R.  3  Eq.  274;  Ktkk  y.  Bwr-  (/)  AnU,  p.  500  Qlii). 

rmosy  L.  R.  1  C.  P.  D.  783;  re  Gm.  (g)  40-1  Vic,  o.  18,  a.  83. 

South  Amtrican  Co.,  L.  R.  2  C.  D.  387.  (h)  Defined,  t.  2. 

(c)  H.  V.  P.;  and,  in  effect,  D.  y.  G,  (i)  Joms  r.  Sloktoamt,  L.  B.  16  C. 

(d)  Hoopor  T.  Guam,  L.  R.  2  Ch.  282,  D.  577. 
287,  291. 
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authority),  is  not  (a)  therefore  entitled  against  the  Company. 

And  a  Transferee  obtaining  his  transfer  through  the  Tnuiiferia 
Broker  of  the  transferor,  which  transferor  had  signed  it  in  ®^*°*' 
blank  and  entrusted  it  to  the  broker  that  he  might  transfer 
other  property  for  the  transfer  of  which  he  represented  it 
to  be  necessary,  is  not  (b)  therefore  entitled  against  the 
transferor,  though  he  himself  gives  value  (b)  and  registers 
(b)  without  notice  (b). 

And  a  Disponee  from  one  whose  concurrence  as  disponor  Actual  concnr- 
has  been  fraudulently  obtained  is  not  entitled  against  him 
((?),  though  he  himself  gives  value  {c)  without  notice  (<?),  as, 
when  the  fraud  is  committed  by  one  of  two  co-disponors 
upon  the  other  (c). 

But  a  Disponee  from  one  against  whom  inconsistent  Acknowledge- 
rights  had  been  acquired  by  a  person  who  afterwards  earlier  incon- 
signed  an  acknowledgement  that  those  rights  had  ceased  is  PJ'^^^J^' 
entitled  to  priority  over  those  rights,  if  he  gives  value  in 
reliance  on  the  acknowledgement.    Thus,  a  purchaser  from 
one  who  himself  purchased  from  a  vendor  who  signed  a 
receipt  for  the  purchase-money  is  entitled  to  priority  over 
that  vendor's  lien  (d),  unless  the  acknowledgement  was  a 
mere  conveyancing  form  (e).    If,  however,  the  acknow- 
ledgement was  signed  in  consideration  of  a  substitutionary 
security  (even  on  the  same  property)  the  party  who  (by 
signing  it)  lost  one  security  and  gained  another  is  not 
postponed  in  respecfl  of  the  latter,  and  therefore  virtually 
retains  his  priority  (/). 

It  appears  from  the  foregoing  statement  that  the  circum-   General  exoep- 
stances  are  few  under  which  a  disponee  is  entitled  to  when  he  to 
priority  over  previously  acquired  rights  on  the  ground  that  J'^?  ^ 

ownonhipare 

(a)  Ir^knd  (Bi.  tf)  y.  Evam^a  Ckwri-    Evima,  28  Bea.  59,  (see  64,  /.  10.).         committed  is 
tma,  5  H.  L.  389.  (<)  Bmom  r,  CM,  19  W.  R.  614,   tnutee. 

(6)  Swam  T.  North  Briiith  ^,  Co.,  2    Swiik  v.  Boom,  28  Bea.  69;   (both 
H.  &  N  175.  extreme  cases). 

(e)  Cockefl  y.  royfar,  15  Bea.  lOS.  if)  BuktUy.  Cordk^,  1  B.  &  C.  357 ; 

(d)  Rico  y.  Rieo,  2  Drew.  73,  ex-    and  see  HaiektU  t.  Cnmorm,  L.  &  G. 
plamed  L. R.  7  E.L.  510, 1.8-16;  WkiU    t.  PI.  236. 
T.    Wak^fiM,  7  Sm.  401;  Smith  y. 

64 
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he  who  acquired  them  has  been  guilty  of  negligence.  But, 
even  under  circumstances  imder  which  he  would  appear 
by  that  statement  to  be  thus  entitled,  he  will  not  be  so 
against  a  Beneficiary  (a)  or  co-fiduciary  {b)  of  his  disponor, 
whose  negligence  has  consisted  in  committing  to  that 
disponor  the  indicia  of  ownership,  whether  this  was  done 
by  putting  them  into  his  possession  (f),  or  by  permitting 
him  to  acquire  them  by  piurchasing  the  property  in  his  own 
name  (i),  or  in  the  names  of  himself  and  such  beneficiary 
or  co-fiduciary  jointly  (e);  and  whether  he  be  a  Trustee  (/) 
a  Mortgagee  (g),  a  Bailee  on  hire  (h),  or  otherwise;  and 
whether  the  badge  of  ownership  committed  to  him  be  a 
Transfer  of  the  Legal  estate  (i)  without  disclosure  of  the 
trust  (i),  or  Possession  (j)  (alike  of  land  (k)  or  chattels  (/)), 
or  the  Documents  of  title  (m),  or  Registration  (n)  (even  in 
the  case  of  stock  (»),  though  the  Company  (i)  themselves 
were  the  beneficiaries  (»),  and  could  therefore  have  inserted 
a  notice  of  their  rights  on  the  register);  and  though  the 
indicia  were  committed  to  but  a  single  fiduciary  (o);  and 
though  he  was  also  solicitor  to  the  beneficiary  (p);  and 

(i)  The  Directors  of  a  Company  are  entitled  to  permit  a  transfer  of  shares 
to  be  made  without  prodaction  of  the  share  certificates  (9).  And  if  the 
person  mentioned  oh  the  certificate  is  not  really  the  legal  holder  they  art 
liable  to  any  person  who  purchases  the  stock  in  reliance  on  the  certificates  (r). 

(a)  Bradley  v.  Riches,  ( Ist  point),  L.  (9)  O.  v.  B. 

R.  9  C.  D.  189;  Cooper  y.  WUhmat,  1  (A)  C.  y.  IT. 

C.  B.  672;  Cory  y.  Byre,  1  D.  G.  J.  S.  (0  B.  y.  R.;  M.  y.  T.;  S,  t.  /.;  S. 

149 ;  Mamtmgtony,  Toleman,  1  Coll.  670 ;  U.  C.  y.  Q. 

Ortigosa  y.  Brown,  38  L.  T.  N.  S.  145;  (/)  C.  y.  W.;  M.  y.  T. 

Shropshire  Union  Co.,  y.  Qmen,  L.  R.  (k)  M.  y.  7. 

7  H.  L.  505,  107;  dearly  assumed  in  il)  C.  y.  W. 

Singer  M.  Co.  y.  Clark,  L.  R.  5  Ex.  D.  («i)  B.  y.  R.;  C.  y.  B.-,  C.  y.  K  C. 

42  (med.) ;  Stackhouse  y.  Jersey,  IJ.  &  R.,  M.  y.  T. ;  O.  y.  B. ;  S.  v.  /.;  S.  U. 

H.  721.  C.  y.  Q.  (p.  509). 

(6)  CotUm  y.  Eatiem  C.  R.  Co.,  i  J.  {n)  S,  U.  C.  y.  Q. 

&  H.  243.  (o)  B.  y.  R.;  C.  y.  E,;  C.  y.  E.  C 

(O  C.y.  fi.  C.  «.;  C.  y.  W.;  O.  y.  i?.;lf.  y.  T.;  O.y.  B.,  S.y.  J.;  S.  U. 

B.i  S.  U.  C.  y.  Q  C.  y.  Q.  (p.  449,  608). 

(d)  B.  y.  -B.;  C.  y.  E.-,  M.  y.  T.;  5.  (p)  C.  v.  J?,  (p.  168);  S.  v.  /. 

▼.  /.  (9)  5.  l^.  C.  y.  g.  (p.  509  t  24-7). 

(«)  C.  y.  ^.  R.  C.  (r)  Re  JBoAw  4-  .9.  F.  /?.  Co.  v.  X.  /?, 

f/)  B.  y.  R,;  C,  y.  fi.;  C.  y.  JB.  C.  3  Q.  B.  D.  584. 
Rr,  M.  y.  r.;  5.  y.  /.;  5.  T.  C.  y.  (?. 
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though  the  beneficiary  never  exercised  any  supervision 
over  his  conducfl  (a) ;  and  though  he  was  not  originally  a 
fiduciary  but  made  himself  so  by  Declaration  of  trust  (ft), 
and  though  he  delivered  to  the  subsequent  disponee  the 
documents  of  title  (c)  (unless  these  contained  a  repre- 
sentation that  the  property  would  pass  by  delivery  of  them 
(i)),  or  the  possession  of  the  property  (e);  and  though 
the  Beneficiary  was  absolute  owner  (/)  and  free  from 
disability  (/)  and  therefore  did  not  need  a  Trustee;  and 
though  the  subjecfl  was  one  in  which  beneficial  interests 
are  not  easily  discoverable,  (as  Stock  (g)  or  Debentures  (A) 
or  Corporeal  chattels  (/));  and  though  the  fiduciary  had 
previously  committed  a  Breach  of  Trust  (J)  (of  which  the 
beneficiary  when  he  entrusted  the  indicia  of  ownership  to 
him  was  aware),  and  might  therefore  be  presumed  likely  to 
deal  fraudulently  with  the  property,  (especially  if  he  had 
afterwards  given  an  explanation  (k));  and  though  the 
subsequent  disponee  has  no  knowledge  nor  means  of 
knowledge  of  the  beneficiary's  rights  (/)  and  pays  full 
value  (m) ;  and  though  he  obtains  a  document  purporting 
to  pass  the  Legal  estate  to  him,  but  which,  (as  regards  the 
signatures  of  all  the  holders  except  that  one  to  whom  the 
indicia  had  been   committed,)   is  a  forgery  (n)  (i);   and 

(i)  In  this  case  the  Court  pointed  out  that  the  purchaser  had  assumed  that 
the  vendor  was  authorized  to  represent  his  co-trustees.  He  had,  however,  not 
exactly  assumed  this,  hut  had  treated  the  signatures,  which  afterwards  turned 
out  to  ho  forged,  as  proof  of  it;  and  the  co-trustees  had,  hy  committing  the  de* 
bentures  to  the  vendor,  enahlcd  the  latter  to  supply  this  evidence  of  agency. 
A  purchaser,  however,  is  generally  entitled  to  see  his  vendor  sign  the  purchase 
deed  (o). 

(a)  C.y.E.  (p.  169);  and  prohahly  of  Bailment). 

C.  V.  E.  C.  R.,  and  O.  v.  B.  (^)  O.  v.  B.;  S.  U.  C.  v.  Q, 

(6)  Sd.  C.  V.  E.  (p.  165  /.  1-9).  (*)  C.  v.  E.CR, 

(c)  B.  V.  U.;  C.  V.  E.  (p.  170) ;  C  v.  (•)  C.  v.  W. 

E.  C.  /?.;  O.  V.  D.;  S.  V.  J.;  S.  U.  C.  v.  (j)  S.  U.  C.  ▼.  Q,  (p.  499,  508  /.  19, 

Q.  (Stock  Certificates).  p.  509). 

(rf)  Goodwin  v.  Robwtn,  L.  R.  1  Ap.  (*)  S.  U,  C,  v  (?.  (p.  509  /.  24-9). 

490 ;  Rumbatl  v.  Meirq)olitan  Bk.,  L.  R.  (/)  B.  v.  R, ;  C.  v.  E, ;  C.  v.  E.  C.  R. , 

2  Q.  B.  D.  194.  C.  V.  W.;  M,  r.  T.;  O,  v.B.;  S.  U.  C, 

(«)C.v.  IT.  ▼.  (?. 

(f)  B,  V.  R. ;  C.  V.  E.  (as  to  a  Share) :  (m)  So  in  all  these  oases. 

S.  U.  C.  V.  Q.  He  was  also  owner  and  (n)  C.  v.  E,  C.  R. 

free  from  disahility  in  O.  v.  B.  (a  case  (o)  Ftivy  v.  Ckaplm,  2  D.  G.  J.  468. 
of  Mortgage),  and  in  C.  v.  W.  (a  case 
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though  he  duly  Registers  (a),  (the  Register  being  one 
ordinarily  supposed  to  confer  a  perfecft  title,  as,  that  of 
railway  debentures  {a));  and  though  the  fiduciary,  when 
he  purchased  the  property,  professed  to  be  purchasing  it 
on  his  own  account  (6),  and  did  (in  fa<5t)  advance  part  of 
the  money  (c),  and  the  beneficiary  did  not  know  on  what 
property  his  money  had  been  invested  (i),  nor  whether  in 
his  own  name  or  in  that  of  a  trustee  (i),  (especially  if 
his  solicitor  knew  {e)  (i),  and  was  a  party  to  the  trans- 
acftion).  But  the  beneficiary  is  postponed  if  he  be  present 
at  the  subsequent  dealing  and  do  not  forbid  it  (/>,  or  if  his 
purpose  in  committing  the  indicia  of  ownership  to  the 
trustee  was  to  enable  the  latter  to  deal  with  the  property 
(g)  even  in  a  different  way  from  that  in  which  he  afterwards 
does  deal  with  it  (g) ;  and  (of  course)  he  may  be  postponed 
by  condu(5l,  misrepresentations,  &c.,  {h). 

(i)  The  Ckmrt  does  not  Mem  to  have  relied  on  the  solicitor^t  knowledge. 

{a\  C.  ▼.  B,  C.  R.  (/)  Grtgg  r.  WdU,  10  A.  &  E.  90. 

(6)  B.  V.  R\  C.  V.  E.\  M,  ▼.  T.;  S.  (g)  Ptrry-Htrriek,  ▼.  ^toood;  S  D. 

▼.  /.  G.  J.  21 ;  explained  1  D.  G.  J.  S.  I7a 

(e)  B.  y.  R.;  C.  v.  E.-,  S.  v.  /.  (h)  Said,  S.  U.    C.  t.  Q,,  (p.  506 

(d)  C.  V.  S.,  (p.  158  (Jbi.);)  and  (it  (Jfa),  609  (JS»));  nid,  JbouT.  "*^ 

seems)  S.  ▼.  /.  urO,  6  Yez.  191  (JU), 

(«)  Cr.Ri  8.T.J, 


(  509  ) 


CHAPTER  LVII. 

THE   FACTORS*   ACTS. 


To  remedy  some  of  the  injustice  occasioned  by  a  stri<5l 
adherence  to  the  principle  {a)  that  priority  is  conferred  by 
precedence  in  time,  several  aifls  of  parliament  have  been 
passed,  which,  though  they  might  with  propriety  have 
been  inserted  in  the  preceding  chapter,  can  be  more  readily 
referred  to  and  understood  if  grouped  separately.  Of  these 
I  will  first  take  the  Facflors*  A(5ls;  for,  though  they  treat 
only  of  chattels,  I  have  been  induced,  by  the  admirable 
manner  in  which  they  illustrate  principles,  to  give  them  a 
place  here.  They  are  very  involved,  but  seem  substantially 
to  ena(5l  that,  an  Apparent  right  to  dispose  of  goods  (i) 
entitles  (b)  the  disponee  of  the  person  invested  with  it  to 
priority  over  the  owner's  claims;  if  it  arise  from  shipment 
of  the  goods  in  the  name  of  that  person  {c)  (efife(5led  by 
himself  (c))  when  entrusted  (d)  with  the  goods  for  the 
purpose  of  consignment  or  sale,  or  efife<5led  by  another  (c);) 
or  from  consignment  (e)  or  entrustment  (e)  of  the  goods,  or 
entrustment  and  possession  (f)  of  their  documents  of  title 
(g)t  to  him;  or  from  omission  (Ji)  by  the  true  owner  (after 

(i)  That  U  "goods  waret  or  merohandiae"  (a),  thongh  sot  partionlarized  (/)• 

(a)  AwiB,  p.  345.  T.  Barrow,  L.  R.  5  Ap.  674,  677,  678; 

(b)  6  Geo.  IV,  0.  83,  (hereinaaer  Joknmm  v.  CrtdU  £.,  L.  R.  3  C.  P.  D. 
designated  A.);  6  Geo.  lY,  c  94,  43;  FimlM  y.  Ifonlit,!.  R.  4  C.  P.  93; 
(hereinafter  designated  B.);  5-6  Yio.    Slm*a  dm,  L.  R.  15  Eq.  69. 

c.  39,  (deugnated  C);  40-1  Via  c.  r«)B.8.  4. 

39,   (designated  D).    The  acto   are  (/)  B.  t.  9. 

elaborately  discussed  in  CoU  v.  NorlA  (g)  Defined,  B.  s.  2;  C.  a.  4. 

W.  Bk.,  L.  R.  10  C.  P.  360-74.  (*)  D.  s.  3. 

(e)  A.  B.  1 ;  B.  8. 1.  (•*)  These  words  are  repeated  through- 

(i)  As  to  the  meaning  of  *'entmsted''  ont  acts  A.  &  B. 

see  C.  B.  4,  Cob  t.  North  IV.  Bk.,  L.  (J)  Vf<^*  v.  HtriM^  L.  R  S  Sc.  113. 
R.  10  C.  P.  854;  appiOTed,  Cify  Bk, 
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he  has  become  such  by  purchasing  the  goods)  to  obtain  the 
documents  of  title  (a)  from'  his  vendor,  who  thus  becomes 
apparent  owner  (a);  or  from  omission  by  the  true  owner 
of  a  lien  on  the  goods  (which  he  has  acquired  by  selling 
them),  to  withhold  the  documents  of  title  from  his  purchaser, 
who  thus  becomes  apparently  free  from  this  lien  (b)  of  the 
vendor.     And,  when  the  disposition  is  a  sale   since  ist 
0(5lober  1826  (c),  or  a  pledge  since  30th  June,   1842  (i), 
the  dodlrine  applies  to  the  case  of  entrustment  or  consign- 
ment though  the  disponee  knows  his  disponor  to  be  but  an 
agent ;  and  though  the  entrustment  was  merely  for  comple- 
tion of  a  specific  contradl  (g) ;  and  though  the  disposition 
(if  a  sale)  be  for  an  antecedent  debt  (f);  and  though  (when 
the  disposition  was  made  since  loth  August,  1877  (g)  by 
an   agent  in  possession  of  the  goods  or  documents)  his 
authority  had  been  secretly  revoked  (A).     But,  when  this 
priority  is  claimed  on  the  ground  of  shipment  in  the  name 
of  the  apparent  owner,  it  is  conferred  only  on  liens  granted 
by  him  to  or  for  the  consignee  for  advances  in  money  or 
negotiable   securities  (1);  and,  when  it  is  claimed  on  the 
ground  of  consignment  or  entrustment  it  is  only  conferred 
on  sales  (j)  made  in  the  ordinary  course  of  business  (j)  (i) 
since  ist  Odlober,  1826,  by  an  agent  entrusted  (k)  with  (or 
being  consignee  of)  the  goods  (j) ;  and  on  sales  and  dispo- 
sitions made  since  that  day,  by  a  person  entrusted  with, 
and  in   possession  of,  the  documents  of  title  (k);  and  on 
securities  given  since  that  day  by  a  person  so  entrusted 
and  in  possession  for  fresh  advances  in  money  or  negotiable 
securities  (/);  and  on  securities  given  since  30th  June  1842, 

(i)  Bnt  a  sale  otherwise,  or  a  pledge,  is  efifcctual  to  the  extent  of  the  agent's 
iaterest  (m). 

(a)  Defined,  B.  s.  2;  C.  8.  4.  (A)  D.  s.  1,  2. 

ib)  D.  8.  4.  (i)  B.  8.  1. 

(e)  B.  8.  4.  (/)  B.  s.  4. 

(o)  C.  8.  1.  (4)  See  ante,  p.  509  n.  (d). 

(«)  Vickers  v.  iferts,  L.  R.  2  Sc.  1 16.  (/)  B.  s.  2,  (in  which  the  documents 

(/)  Thackrah  T.  FergussoH,  L.  R.  25  of  title  are  enumerated) . 

W.  R.  307.  (m)  B.  s.  5. 
(S)  D.  8.  6. 
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(by  agents  entrusted  {a)  since  that  day  with  the  possession 
of  documents  or  goods  {b))  for  fresh  or  continuing  advances 
{b)y  or  (up  to  its  value)  in  substitution  for  some  other 
similar  pledge  (c) ;  and  it  is  not  conferred,  on  the  ground 
of  shipment,  if  the  disponee  had  notice  that  his  disponor 
was  not  owner  (d);  nor  on  any  other  ground,  if  he  had 
notice  that  the  disposition  was  unauthorized  (e).  But 
entrustment  is  frequently  to  be  presumed  (f). 

The  extinguishment  (by  transfer  of  documents  of  title) 
of  a  right  to  stop  in  transitu  is  also  provided  for  (g). 


(a)  See  onfe,  p.  509  n.  (d). 
{i)  C.  f.  1 ;  explained  by  B.  8.  8. 
(c)  C.  B.  2. 
{d)  B.  s.  1. 


(<)  B.  8.  1,  4;  C.  8.  8;  D.  8.  3,  4. 

(/)  A.8.  1;  a8.  1;  C.  8.  4. 
(^)^D.  8.  5. 


(612) 


CHAPTER  LVIII. 

THE  BILLS  OP  SALE  ACTS. 


of  Uienile. 


Rnle.  The  next  statutes  to  which  I  shall  advert  are  the  Bills  of 

Sale  A(5ls  («),  by  which  it  is  (in  efFedl)  enacfted  that  a 
Disponee  (b)  or  Creditor,  claiming  against  (c)  corporeal 
chattels  {d)  in  the  possession  or  apparent  possession  (e)  (i) 
of  the  disponor  or  debtor  (f)^  or  which  would  have  been  so 
but  that  they  were  in  the  custody  of  the  police  (g),  is 
entitled  (f)  to  priority  over  one  with  whom  the  disponor  or 
debtor  (or  the  sheriff  &c.  adding  under  an  execution  against 
him  (f))  has  previously  dealt  respecfling  them,  and  (pos^ly 

Applicalnlity     (h))  even  over  the  trustee  in  his  Bankruptcy;  and  this, 

alike  as  regards  the  property  (f)t  and  the  right  of  a 
possession  («),  in  them;  and  whether  the  postponed 
disposition  was  absolute  (j),  or  not  (j);  and  whether  a 
Trust  was  imposed  by  it  0)i  or  not  (j) ;  and  though  the 
subjecfls  dealt  with  were  Abroad  (^),  or  at  Sea  {k);  or 
consisted  in  Fixtures  (/)  or  growing  Crops  (/);  and  though 

(i)  Entry  by  a  Reoeiver  pnts  an  end  to  this  appareat  posMsaion  (m). 

(a)   As  to  dispositions  before  1879  L.  T.  N.  S.  40;  Otrngk  t.  Evnwrd,  S 

(in  Ireland  ist  No?.  1879),  17-18  Yic,  H.  &  C.  1. 

c  36  (England),  and  o.  55  (Irdand),  (/)  O.  s.  1 ;  N.  s.  8. 

hereinafter  referred  to  as  ^'O  .    As  to  Jg)  Semsham  v.  Wood,  40  L.  T.  N. 

dispositions  since  that  date,  41-2  Vic,  S.  104. 

c.  31  (England),  and  42-3  Yic,  o.  50.  (&)  See  32-3  Vic,  o.  71  (E.)  s.  83 

(Ireland)    hereinafter  referred  to  as  (3);  20-1  Vic.  o.  60  (I.)  8.  269. 

"N".    Each  Irish  Act  seems  to  be  an  (i)  O.  s.  1;  N.  s.  8;  OdeUr.  Walim, 

exact  copy  of  the  corresponding  Eng-  L.  R.  10  C.  D.  83,  L  17-18.     For  the 

lish  one.  distinction  between  property  and  right 

/i.\  vr  -  in  /I— ♦  -i-«-*\  Qf  possession  (sometimes  respectiTely 

termed  ''general  property"  and  ''special 
property")  see  ante,  p.  377. 

particnlar    statement    of    the    kinds  (j)  O.  s.  1 ;  N.  s.  3. 

affected  by  the  Bills  of  Sale  Acts,  see  (k)  0.  s.  7  (I) ;  N.  s.  4  (1 ). 

below,  in  this  Chapter.  (0  O.  s.  7  (2);  N.  s.  4  (2);  qualified 

(«)  Defined  O.  s.  7  (3);  N.  s.  4  (8);  below  in  this  Chapter. 

North  B,  By.  Co.  t.  Sparit,  87  L.  T.  (•)  Ttylor  r.  BckerMky,  L.  R.  5.  C. 

N.  S.  143;  Nkkolmm  y.  Andtraom,  87  D.  740. 


m  one. 

(6)  N.  s.  10  (last  olaase). 

ic)  O.  s.  1 ;  N.  s.  8. 
d)  Defined  mU,  p.  1,  2.    For  a 
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they  were  only  dealt  with  by  anticipation,  before  the 
disponor  had  acquired  them  (a) ;  and  though  the  Beneficial 
(b)  interest  only  in  them  was  affedled  by  the  disposition  {c); 
or  a  mere  Charge  (r),  Agreement  (tf),  or  Declaration  of 
trust  (i),  (whether  intended  to  be  followed  by  a  formal 
document  (rf),  or  not  (i),)  was  created;  or  a  Licence  to 
take  Possession  (d)  as  security  for  a  debt  (0)  conferred ;  or 
a  power  to  Distrain  (f)  (i)  as  security  for  a  debt  or  advance 
(f)  or  for  the  interest  thereon  (f)  conferred  or  agreed  to  be 
conferred  (f);  by  it;  unless  (in  this  last  case)  the  power 
was  conferred  before  1879  ii)  (i"  Ireland  ist  November 
1879  {g))f  or  was  meant  merely  to  secure  a  fair  i-ent  at 
which  a  mortgagee  in  possession  may  have  let  the  premises 
(/),  or  was  conferred  &c.  by  a  mining  lease  (/)) ;  and 
though  the  dealing  was  expressed  merely  in  a  Receipt  for 
purchase-money  (h)  (11),  or  in  an  Inventory  with  receipt 


(i)  This  extension  of  the  rule  bat  been  objected  to  on  the  gronnd  that  it  will 
necessitate  the  registration  of  Mortgages  containing  a  power  to  distrain.  Bat 
this  will  not  be  necessary  if  the  mortgaged  premises  aSffbrd  adequate  security, 
for  in  that  case  it  is  unnecessary  that  the  mortgagee  should  UdLO  priority  in 
respect  of  the  chattels  seized  under  the  distress;  and  the  Act  would  he  incom* 
plete  without  this  extension,  for  although  a  creditor  generally  knows  whether 
the  premises  occupied  by  his  debtor  belong  to  the  latter,  and  that  if  they  do  not 
they  are  subject  to  the  landlord's  right  to  distrain,  he  does  not  generally  know 
whether  they  are  in  mortgage,  nor  whether,  if  th^  are,  the  mortgage  oontuns 
a  power  to  distrain. 

(11)  But  only  if  such  Receipt  formed  part  of  the  transaction  of  sale  (0.  or 
(perhaps)  if  the  disposition  was  made  since  1878  (in  Ireland  Slst  Oot.  1878)  0')- 


(a)  Said,  Hobroyd  v.  ManhoUj  10  H.    it  was  conferred  by  an  Attornment 
L.  327.  clause),  L.  R.  10  C.  D.  85S  (/b),  855 


(6)  Explained  ante,  p.  375.  iM)i  uid  sea  Ntmki  t.  Oarnd,  L.  R. 

(c)  N.  s.  4  (I);  Mackojf  t.  /mvom,  16  C.  D.  52!l,  533. 

L.  R.  8  Oh.  647;  BdwardM  t.  Bdmardt,  (h)  OdtU  t.  WaUm,  L.  R.  10  C.  D. 

L.  R.  2  C.  D.  291;  and  the  authorities  76,  (seemhigly  orerruling  the  three 

in  next  note.  cases  of  By€rkff  t.  Prmtoti,  L.  R.  6  C. 

(dj  O.  s.  7  (I) ;  N.  s.  4  (I).  P.  144,  BtmJkU  t.  Nmapari,  20  W.  R. 

(«)   Authorities  in  preceding  note;  925,  and  Orakam  y.  WUeoektom,  46  L. 

and  Swnit  t.  Garrud,  L.  R.  16  C.  D.  J.  C.  L.  55. 

522.  533.  (•)  Wooigdt9  t.  Go4fViqf,  L.  R.  5  Ex. 

(/)  N.  s.  6.  D.  24. 

ijl)  StoekUm  Iron  4t.  Co.,  (m  which  01  N.  a  4  (1). 

65 


514  THE   BILLS  OF  SALE  ACTS. 

attached  (a);  and  (perhaps)  even  though  it  was  oral  {b); 
and  though  the  real  possession  is  in  the  postponed 
disponee  {c) ;  and  though  the  apparent  possession  consists 
merely  in  occupation  of  the  place  where  the  goods  are  {d), 
or  in  the  control  of  the  room  (at  any  person's  house)  in 
which  they  are  stored  (^),  or  in  the  use  of  them  at  any 
place  (c) ;  and  though  that  possession  is  held  merely  through 
a  Bailiff  (/) ;  and  though  the  continuance  of  possession  in 
the  disponor  is  consistent  with  the  terms  of  the  disposition, 
as,  when  that  was  a  mortgage  {g)  (a  point  on  which  this 
statute  differs  from  that  (A)  by  which  dispositions  are  post- 
poned to  subsequent  creditors  on  the  ground  of  fraud) ;  and 
though  the  purpose  for  which  possession  was  left  with  the 
disponor  was  merely  that  he  might  use  the  chattels  (they 
being  household  furniture)  as  partial  remuneration  for 
managing  a  business  on  behalf  of  the  disponee  (f)^and 
though  the  Consent  of  the  postponed  disponee  to  the 
disponor' s  possession  has  never  been  gained  (/),  or  has 
been  withdrawn  (/?);  and  though  the  possession  has  been 
formally  taiken  by  the  postponed  disponee  (/)  (i);  and  though 
the   (w)  postponed  disposition  falls  under  the  Prote<5ting 

(i)  A  taking  out  of  the  goods  to  pack  them  in  vans  for  remoTal  changes  the 
apparent  as  weU  as  the  formal  possession,  and  thns  renders  the  rule  inappli- 
cable (n). 

(a)  Cooptr  T.  Bourn,  (ist  appeal),  L.  (h)  13  El.  c.  5,  expUined  below  Oh. 
R.  lOC.D.  81S;and(smce  1879),  N,    LXL 

B.  4  0).  (•)  Pidutrd  V.  Marriagt,  L.  R.  1  Ex. 

(()  Re  Tnthowan,  (L.  R.  5  Eq.  559),  D.  364. 

was  decided  on  another  ground  as  well  (J)  Said,  and  involved,  in  Ameoma  v. 

as  on  that  stated  in  the  text,  and  was  Rogers, 

compromised   on  appeal,    and   seems  (ib)  Aneona  y.  Rogerg. 

irreconcilable  with  FKoorfyofav.  Oodjrsy,  (/)  N,  s.  4  (3) ;  Lewis  r.  Hemdtrmm.  L. 

L.  R.  5  Ex.  D.  24.     See  also  (as  to  R.  6  Oh.  626;  Homtm  v.  Fmmw    L.  R. 

the  principle  involved),  mle,  p.  406  10  Eq.  63;  Niehoisou  v.  Andusoti  37  L. 

(14  •  ^*  N.  S.  40;  modified  in   Ftosniio  y 

(c)  Ex.  NtfUtmal  4^.-4.  Co.r.  Franeis,  HoUmgsworth.  20  L.  T.  N  S  362 

L.  R.  10  C.  D.  D.  408.  (m)  Ex.  Pagns  r.   Crass,  1 1    C    D 

id)  N,  s.  4  C3).          .  552-8;   Ex.  Attwaisr,  L.  R.  5  C*  d! 

(<)  Aneona  Y, Rogers,  L.  R.  1  Ex.  285.  27. 

(f)  A .  y.  R.,  p.  292.  (n)  Jag  v.  Blenkkom,  L.  R.  9  Ch.  702. 

(g)oom  most  of  the  cases  cited. 
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Clauses  (a)  of  the  Bankruptcy  Acfls;  and  though  the 
creditor  (when  he  who  seeks  priority  is  a  creditor)  knew  of 
the  postponed  disposition  before  the  disponor  became 
indebted  to  him  (b).  But  a  disposition  is  postponed  by  Conditions  of 
these  acfls  only  if  it  was  made  since  loth  July  (in  Ireland 
1st  November)  1854  (^)'»  ^"^  ^^^y  ^^  chattels  capable  of 
transfer  by  delivery  {i),  fixtures  (^),  or  growing  crops  (^), 
are  its  subjecfl-matter ;  and  only  if  some  interest  in  them, 
legal  or  beneficial  (/),  passed  by  it  {g) ;  and  only  if  the  right 
to  seize  and  take  possession  (at  least  after  a  time  and  after 
notice)  was  conferred  by  it  (A),  or  flowed  from  it  (iy,  and 
only  if  the  possession  or  apparent  possession  continued  7 
(J)  business  {k)  days,  (or,  in  case  of  a  disposition  made 
before  1879,  ^^  Ireland  ist  November,  1879,  21  (/)  days,) 
after  the  making  of  the  disposition,  (or,  if  it  was  one  of  a 
series,  after  the  making  of  the  first  of  the  series  (w)  (i)); 
and  only  (it  seems)  if  the  disposition  was  capable  of  regis- 
tration, that  is,  was  made  or  evidenced  by  Writing  (w)  (11) ; 
and  only  in  favour  of  Bankruptcy-  ((?),  Liquidation-  {0),  and 

(I)  Against  dispositions  made  before  1879  this  holds  in  favour  of  Bankmptcy- 
(/>),  but  not  in  favour  of  Execution-  (9),  creditors. 

(II)  The  reasons  already  (r)  urged  why  dispositions  registered  under  other 
Acts  should  be  preferred  to  earlier  unregistrable  dispositions  apply  also  to  dispo- 
sitions registered  under  this  Act.  Besides,  if  oral  dispositions  cannot  be  post- 
poned by  this  act  this  Act  may  be  evaded,  for  Certainty,  (the  only  advantage 
desirable  from  writing,)  might  be  attained  by  branding  the  initials  &o.  of  the 
mortgagee  on  the  chattels  in  the  presence  of  witnesses. 

(«)  32-3  Vic,  c.  71  (E.),  s.  94.  95;  R.  7  Q.  B.  533. 

35-6  Vic,  c.  58  (I),  s.  55;  20-1  Vic,  (A)  O.  s.  I ;  N.  s.  3;  Watmm  r.  Uve, 

c  60,  s.  328-32.  L.  R.  5  C.  D.  35. 

(6)  Edwards  v.  Edwards,  L.  R.  2  C.  (i)  Edwards  t.  Edwards,  L.  R.  2  0. 

D.  295.  D.,  especially  294  /.  11-12. 

(c)  0.  s.  1 ;  Re  Shaw,  36  L.  T.  N.  (/)  N.  s.  8. 

S.8O5;  contnLWordally.SmUh,  1  Camp.  (k)  N.  s.  22. 

332.  (0  0.  (preamble),  and  s.  1. 

(«/)  0.  8.  7  (2);  N.  s.  4  (2).     As  to  (m)  N.  s.  9. 

what  Chattels  are  thus  capable,  see,  (w)  See,  WeodgaU  t.  God/rsjf,  L.  R  5 

as  to  tlie   Legal   estate,  ante,  p.  428  Ex.  D.  24 ;  and  Cooper  r.  Boiim,  L.  R. 

id),  429  (t/),  as  to  the  beneficial,  125  10  0.  D.  313. 

(i),  126  (/).                                       [9).  (o)  0.  s.  1 ;  N.  8.  8. 

(€)  Ante,  p.  512  (/)  below,  p.  516  (/-  (p)  Fwrber  v.  PtUew,  L.  R.  6  C  D. 

(f)  ilii/€,  p.  375.  181. 

(g)  Brantom  r  Griffits,  L.  R.  2  C.  P.  .  (9)  Ramsden  t.  Ltipiom,  L  R.  9  Q.  B. 
D.  214  /.  7-9;  Homan  v.  Broadhent,  L.  17.     * 

R.  12  Eq.  598;  Thompson  v.  Cohen,  L.         (r)  i4nfe,p.  413  (il). 
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Execution-  (a),  Creditors,  Trustees  for  creditors  generally 
{b),  and,  (if  the  disposition  was  made  since  1878,  in  Ireland 
31st  Ocflober  1879,)  subsequent  disponees  (c);  and  (when 
used  in  favour  of  such  subsequent  disponee)  only  if  a  creditor 
Exceptions  lo     of  the  class  just  mentioned  is  also  claiming  priority  (i);  and 

not  if  the  subjecfl-matter  was  situate  in  Scotland  (d),  or  (it 
seems)  in  any  part  of  the  British  Empire  {e)  except  (each  as 
regards  its  own  register)  England,  Wales,  and  Ireland; 
nor  if  it  be  a  Fixture  (f)  or  Growing  Crop  dealt  with  along 
with  an  interest  in  the  tenement  on  which  it  is  fixed  or 
grows  (g)  (i),  (unless  it  fall  under  the  definition  of  Trade 
Machinery  given  in  the  a(5t  (h) ) ;  nor  if  (on  a  disposition 
before  1879)  it  be  Growing  Crop  at  all  (/);  nor  if  it  be  a 
Ship  or  Vessel  (j)  (11),  (though  unfinished  (k),  and  though 
not  falling  under  the  ship-registry  Adls  (/));  nor  if  it  be 
Farm-Stock  or  -Produce  (w),  (unless  it  may,  consistently 
with  agreement  and  usage,  be  removed  (w) ) ;  nor  if  it  be 

(i^  As  to  disposition  of  Fixtures  before  1879,  see  the  cases  in  the  note(ii) 
modified  by  tbe  recent  enactment  (o).  But,  as  to  dispositions  made  before  1879 
of  Machinery,  see  the  oases  in  note  {p), 

(11)  LileraUy  the  exception  is  confined  to  transfers  and  assignmemU  of  a  SUp 
&o.,  bat  I  conceiye  that  every  kind  of  disposition  is  included  in  these  words* 

(a)  O.  s.  1;  N.  s.  8.  (i)  Paym  r.  Crtiss,  L.  R.  11  a  D. 

(6)  0.  s.  1 ;  N.  8.  8;  Gensral  Fwrnish-  544. 

ing  Co,  v.  Vsnn,  2  H.  &  C.  153.  0)  O.  s.  7  (1) ;  N.  s.  4  (1 ). 

(c)  N.  S.8;  As  tt>  dispositions  before  {k)   Iftnter  r.  SofiUyy  L.  R.  SO  Eq. 

that  time  see  Edwards  y.  English,  7  £.  746;  SwamsUm  v.  Clag,  32  L.  J.,  Cb. 

&  B.  564;  and  Richards  y.  Jamts.  L.  R.  503. 

2  Q.  B.  291  (the  head-note  to  which  is  (/)  Unhn  Bk,  y.  Lenaniom,  L.  R.  8 

imperfect);  Bsgbk  y.  Fsnmck,  20  W.  R.  C.  P.  D.  243. 

269;  HoiHngsworth  y.  WhUs,  6  L.  T.  N.  (»)  O.  s.  7  (2);  N.  s.  4  (2). 

S.  604.  (»)  Mens  y.  Jacobs,  L.  R.  7  H.  L. 

(<f)   Lgons  y.  Tucktr,  L.  R.  6  Q.  B.  481 ;  Brown  r.  Rmd,  L.  R.  9  C.  D.389; 

D.  660,  cmpd.  with  Richards  y.  James,  Re  BsHck,  L.  R.  4  C  D.  503;  Re  Tralk^ 

L.  R.  2  Q.  B.  285,  as  extended  by  Ed-  owan,  L.  R.  5  C.  D.  559;  Barclay  y. 

wards  y.  English,  7  E.  &  B.  364,  and  Joycs,  L.  R.9  Ch.  576;  Uawlry  v.Bmt- 

by  Pagn»  r.  Cross,  L.  R.  11  C.  D.  539.  Nn,  L.   R.   8   Q.   B.   290;    Daglisk  r. 

(«)  Coots  y.  Jscks,  L.  R.  13  Eq.  597;  WUds,  29  L.  T.  N.  S.  198,  Lomghotlom 

and  see  ants,  p.  512  (k).  y.  Berry,  L.  R.  5  Q.  B.  D.  290;  Hoi- 

(/)  Defined  ante,  p.  5-6,  and  Bam  y.  land  y.  Hodgson,  L.  R.   7  C.  P.  328: 

Brand,  L.  R.  1  Sc.  Ap.  especially  733.  Crou  y.  Barnes,  36  L.  T.  N.  S.  693* 

(9)  N.  s.  4  (2).  7;  Afoors  ^.  Bg.  Co.  (o)  N.  s.  7  (Jm). 

y.  Armytage,  L.  R.  14  C.  D.  379;  Ma-  (p)  Begbie  y.  Fenwkk,  20  W.  R.  269 f 

ihtr  y.  Fraur,  2  K.  &  J.  536w  lAmgbottom  y.  Berry,  10  B.  &  &  &52. 

(A)  N.  s.  5. 
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such  that  it  would  be  destroyed  by  removal  to  the  custody 
of  the  disponee  {a) ;  nor  if  it  be  merely  Purchase-money  to 
arise  from  sale  of  goods  &c.  (b);  nor  if  a  mere  right  to 
Damages  be  conferred  by  the  earlier  transacflion  {c) ;  or  a 
mere  right  to  seize  (i)  (unless  exercised  before  the  Bank- 
ruptcy (e)  &c.) ;  nor  if  the  earlier  dealing  was  an  ante-nup- 
tial (f)  Settlement  {g);  or  was  a  transfer  of  goods  in  the 
ordinary  course  of  any  Trade  or  calling  (h) ;  or  was  made 
by  a  document  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods  {g)j  (for  example, 
a  warrant  or  order  for  their  delivery  {g\)  or  as  authorizing 
the  person  to  whom  it  may  be  endorsed  or  delivered  to 
transfer  or  receive  the  goods  represented  by  it  (g) ;  or  was 
a  Bill  of  Lading  {g),  an  India  Dock- Warrant  {g)  or  a 
Warehouse-keeper's  Certificate  {g);  or  was  made  for  the 
general  benefit  of  the  Creditors  of  the  disponor  (i) ;  nor  if  a 
mere  right  to  distrain  was  conferred  by  it  (j),  (unless  given 
since  1878  by  way  of  security  (k));  nor  (perhaps  (/))  if  it 
was  in  some  other  respeifls  anomalous ;  nor  if  possession 
(nt)  was  obtained  (i)  by  the  disponee  (n)  (even  prematurely 

Shares,  GoTemment  Seourities  and  Choees  in  Action  are  also  ezoepled  in  the 
act;  bot  of  these  Uie  two  first  are  bat  kinds  of  the  third,  and  none  h\l  within 
the  terms  of  the  rule,  because  none  are  corporeal  chattds. 

(1)  The  cases  cited  in  the  notes  shew  when  possession  of  Qrowing  orops  i» 
hela  to  be  obtained  (o) ;  when  possession  of  goods  is  held  to  be  obtained  by 

(a)  Braniam  y.  GriffiUf  L.  R.  2  C.  Y.  London  S^e.  Co.,  L.  R.  5  Ex.  D.  51. 

P.  D.  212.  0)  AnU,  p.  513  (A,/)  and  aathori- 

(6)  WaUon  r.  Lom,  L.  R.  5  C  D.  44.  ties  cited  p.  513  (9). 

(c)  Homan  v.  Broadbeni,  L.  R.  12  (k)  Antt,  p.  51S  (/). 

Eq.  598;  Said,  Braniom  t.  OrifiU,  L.  (1)  According  to  Brown  y.  B^teman, 

R.  2  C.  P.  D.  214,  /.  7-9.  L.  R.  2  C.  P.  272. 

(<f)  Thompmm  y.  Cohm,  L.  R.  7  Q.  (m)  See  Fkieker  r.  Henby,  L.  R.  5 

B.  533.  C.  D.  809. 

(•)  Conceded,  T.  y.  C.  («)  0.  s.  1  ()&•);  N.  8.  8  (Jin);  Bar- 

If)  Fowhr  Y.  Foster,  5  Jnr.,  N.  S.  rmd  y.  Coekrtm§,  L.  R.  4  C  D.  23; 

99;  Ashton  y.  Blackshauf,  L.  R.  9  Eq.  Brignatt  y.  Cokm,  21  W.  R.  25;  F.  r. 

50.  H.\  lAfont  Y.  Tmektr,  L.  R.  6  Q.  B.  D. 

{9)  0.  s.  7  (1);  N.  s.  4  (1).  660;  iUdfBm  y.  Bmtt,  19  W.  R.  l,058f 

[h)  Same,  extended  by  North  W$m^  Taylor  r.  Bekorsley,  L.  R.  5  C.  D.  740, 

tern  Co.  r.  Site,  L.  R.  15  Eq.  69.     See  (o)  Sherutan  y.  Me,  Cartney,  U  Ir. 

alsor  Reg.  y.  Thomas,  1 1  Cox.  C.  0.  535.  C.  L.  506,  5  L.  T  N.  a  27. 

(0  0.  s.  7  (1);  N.  s.  4  (I);  BoUere 
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(a),  or,  perhaps,  wrongfully  (6),  or  under  such  circuffi* 
stances  that  a  disposition  then  made  would  have  been 
postponed  as  a  fraudulent  preference  {c))j  unless  (before 
it  was  obtained)  7  {d)  business  {0)  days,  or,  the  disposition 
being  before  1879  (in  Ireland  ist  November,  1879)9.21  (i) 
days,  since  the  making  of  the  disposition,  had  elapsed,  and 
the  a(5l  of  Bankruptcy  to  which  the  bankruptcy  or  liquid- 
ation relates  back  had  occiurred  (/>,  or  the  seizure  under 
the  execution  been  levied  (^),  or  the  trust  disposition  for 
creditors  been  made  (A),  circumstances  equally  necessary 
though  the  priority  be  claimed  for  a  subsequent  disponee 
(f),  it  being  insufficient  that  his  disposition  was  registered 
before  possession  &c.  had  been  taken  (t);  nor  if  (iidiich  is 
deemed  a  mode  of  giving  possession,)  the  goods  were  left 
on  the  disponee's  land  (7),  (even  to  enable  him  to  execute 
a  building  contra<5l  (j))  (unless  as  above);  nor  if  the  goods 

obtaining  the  kej  (with  control)  of  the  pUuse  where  they  are  (i);  when  hy 
entering  into  a  thira  person's  house  where  they  are  (/) ;  and  wh^  by  entering 
into  the  house,  bat  not  the  room,  in  which  they  are  (m)  :  what  isMeemed  « 
taking  of  poesession  when  the  disponee  is  wife  of  the  disponor  ^n);  what  when 
the  goods  are  in  a  honse  deserted  by  the  disponor  (o);  and  what  when  they  are 
in  the  disponee's  place  of  business  managed  by  the  disponor  (p) :  that  an  AdTer- 
tising  of  goods  for  sale  will  not  be  equivalent  to  taking  possession,  unless  the 
fact  that  the  sale  is  to  be  made  under  the  mortgage  (or  "bill  of  sale")  appears 
on  the  advertisements  (q):  and  that  a  proviso,  in  a  mortgage  (or  **  bill  of  sale*) 
of  chattels,  b^  which  the  mortgagor  is  authorized  to  continue  in  possession 
until  de&nlt,  following  a  clause  by  which  the  mortgagee  is  authorired  to  take 
possession  on  a  specified  event,  is  considered  as  merely  authorizing  the  mort- 
gagor to  continue  in  possession  until  either  default  be  made  or  the  event 
happen  (r). 

(a)  Red/em  v.  Bali,  19  W.  R.  1,058.  (j)  Re  IVaugK  L.  R.  4  C.  D.  524. 

(6)  Suggested,  FUleUr  r,  Henky.  (k)  SmUh  v.  WaO,  18  L.  T.  N.  S. 

(c)  SymoHt  r.  Jordan,  L.  R.  14  C.  D.  182;  Chmgh  v.  Everard,  2  H.  &  C.  I. 
693.  (0  '^^cona  v.  RogerM,  L.  R.   1   Ex. 

(d)  0.  s.  1  Oii^) ;  N.  s.  8  (/n.) ;  Brig.  285. 

nail  V.  Cohen.  (m)  Furber  v.  Fudayion,  24  W.  R. 

(e)  N.  s.  22.  370,  denied  L.  R.  5  C.  D.  813. 

(f) O.  s.  i  (Jl«.) ; N.  s.  8  (fin,) ;  B.  v.  C. ;  (n)  Aikton  r.  Blaekshmo,  L.  R.  9  Eq. 

F.  r.  H.\  R.  V.  B.\  T.  r.  E.    As  to  the  510. 

relation  back  of  the  rights  of  Bnnk-  (o)  Robinson  y,Brigg»,  L.  R.  6  Ex  1. 

ruptcy'Creditors,    and  as  to  Acts  of  (p)  Pickard  v.  Marriago,  L.  R.  I  £x. 

Bankruptcy,  see  below,  Ch.  LXII.  D.  364. 

(g)  0.  8.  1 ;  N.  8.  S;Mim§ierr.  Priet,  {q)  Lwns  r.  Henderson,  L.  R.  6  Ch. 

1  F.  &  F.  191.  626. 

(&)  0.  8.  1  (fin.)i  N.  s.  8  (jlii.)  (r)  National  Guardian  Co,  r.  Freiids, 

(«)  B.  r.  C,  compd.  with  L.  v.  7.  L.  R.  10  C.  D.  408. 
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were  sold  and  the  proceeds  paid  to  the  disponee  (0),  (unless 
as  above  (jb)) ;  nor  if  possession  was  taken  by  the  sheriff, 
whether  at  the  suit  of  the  creditor  who  seeks  priority  (c)  or 
at  that  of  a  stranger  {d),  (unless  as  above) ;  nor  if  Regis- 
tration (e)  (and  if  made  since  1879  &c.  Attestation  (f))  of 
the  document  by  which  the  disposition  was  made  or 
evidenced  was  effedled  in  the  prescribed  (g)  manner,  and 
every  defeasance  (h),  Condition  (A),  and  Declaration  of 
trust  (h)  for  the  disponor  (j),  and  every  Schedule  and 
Inventory  referred  to  in  or  annexed  to  the  disposition  (j), 
and  (since  1879)  the  Consideration  {k)  by  which  it  was 
supported  (/),  was  stated  in  the  disposition  (and  not  (m) 
merely  by  endorsement  on  it),  and  the  disponor  had  the 
legal  estate  (n)  (at  least  if  the  possession  which  a  former 
owner  had  shared  with  him  continue  apparently  unchanged 
(0)  (i)),  unless  either  the  prescribed  time  (/)  had  elapsed, 
before  registration,  or  the  priority  is  sought  for  a  disposition 
(not  on  trust  for  creditors  generally  (q) )  registered  earlier 
than    the    postponed    disposition  (r),    or   the    postponed 

• 

(i)  Two  points  arose  in  this  case  (9).  On  the  first,  which  is  not  referred  to 
in  the  text,  one  judge  held  that  Registration  u  only  effeotnal  if  the  disponor 
had  possession  of  the  goods  bnt  the  only  remaining  jndge  dissented.  On  the 
other  both  agreed  that  it  is  only  effectnal  if  the  disponor  had  the  legal  estate 

(a)  Re  Wilmm,  29  L.  T.  N.  S.  860.  (0    N.  a  8;    explained   Carter    t. 

(6)  AnU,  p.  518  (<M).  Tkre^pkiom,  L.  R.  13  C.  D.  9t)8;  Chat- 

(c)   Bambwy  v.   IVhiU,  2  H.  &  C.     Hmor  v.  Roffwa,  L.  R.  16  C.  D.  260; 


300;  compd.  ohU,  p.  512  (9).  Cr§dii  Co.  t.  PitU,  L.  R.  6  Q.  B.  D. 

(d)  Safftryr.  Brmwr^L.  K.  16  C.  D.  295;  and  qualified  in  Re  Hajfm§,  L. 

668;  Tayhr  y.  Bckenkg,  L.  R.  5  C.  D.  R.  15  C.  D.  42;  Re  Parker.  L.  R.  16 

740.  C.  D.  35;  CkaUmor  t.  Aflywt. 

(«)  N.  s.  8;  Kartl  y.  Kotker  M,  Au.,        See  also,  as  casting  light  on  this 

L.  R.  2  Q.  B.  D.  361.  sabjeot,  Landowmrs  ^v.  Co  y.  Atl^fitrd, 

if)  K.  8.  8;  PickardT,  Marrimfo,  L.  (4th  point),  L.  R.  16  C.  0.411;  and 

R.  1  Ex.  D.  364.  HoM^fR  y.  BoUde^,  L.  R.  5  C.  P.  D. 

(g)  N.  s.  10.  327. 

(A)  0.  s.  2;  N.  s.  10  (3);  qualified        Im)  Re  Parker.  L.  R.  16  C.  D.  35. 
CoUma  y.  Lm,  L.  R.  10  Ch.  367;  Re         (»)  Ckapmam  y.  Kmgki,  L.  R.  5  C. 

Smakam,  L.  R.  17  Eq.  578;  Fmber  y.  P.  D.  308,  317. 


PeUew,  L.  R.  6  C.  D.  187  O).  (o)  As  m  C.  y.  K. 

(i\  Rolrituom  y.  CoUmgwood,  11  L.  T.         (p)  Amie,  p.  615  (j4). 
N.  8.  313.  (9)  I  assome  that  this  it  implied  in 

0)N.B.  10(2).  N.  S.8. 

(i)  Defined  anU,  p.  142  (m.)  (r)  N.  s.  10  (Jn), 
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disposition  had  been  made  to  secure  a  debt  akeady 
secured  on  the  same  goods  by  an  earlier  disposition  (a)  and 
for  a  further  purpose  than  to  corredt  a  material  error  in  that 
disposition  (a),  or  some  period  of  5  years  has  since  the  regis- 
tration elapsed  without  re-registration  (6);  nor  if  the 
disponor  himself  derived  under  a  disposition  conformable 
to  the  above  {c)  rules  and  duly  registered  (d),  unless  either 
5  years  have  since  elapsed  without  registration  (#),  or  the 
goods  have  been  in  his,  and  not  merely  in  the  previous 
Cm68  lying  disponor's,  possession  &c.  (f).  And,  of  course,  a  dispcmee 
ootiide  of  the     jg  ^q^  entitled  by  this  rule  to  priority  over  an  unregistered 

disposition  which  he  has  authorized;  nor,  therefore,  is  a 
mortgagee  of  a  Stock-in-trade  entitled  to  priority  over  those 
who,  in  the  ordinary  course  of  business  (g),  purcha^  the 
articles  of  which  it  consists  from  his  mortgagor,  because  a 
mortgage  of  a  Stock-in-Trade  implies  authority  to  make 
such  sales  (A).  And  priority  is  not  conferred  by  these  A^ 
on  Creditors  in  a  Winding-up  (/);  nor  is  the  validity  of  a 
disposition  as  between  the  parties  to  it  (j)  a£fe(5ted  by  them. 

because  a  truH  may  be  created  a§eretly.  Bat  it  is  difficult  to  see  hoff  a  tmt 
aocoinpanied  by  possession  can  be  secret.  In  this  case,  however,  the  bmieSefary 
was  the  wife  of,  and  held  possession  along  with,  a  former  owner,  whoie  possee- 
sion  had  never  been  apparently  changed,  and  from  whom  no  registered  di^o- 
sition  Lad  proceeded. 

(a)  N.  8.  9.  {h)  Naiumat  Mercmaik  tk.  y.  Heny- 

(()  N.  8.  11 ;  and,  (as  to  dispositions  son,  L.  R.  5  Q.  B.  D.  177. 

before  1879)  29-30  Vic, c.  96.  (E).8. 4.  (t)  Re  Marme  4^.  Co.,  J^  R.  4  Eq. 

(c)  Ants,  p.  519  (f-m).  601.    That  this  has  not  been  altered 

(d)  N.  s.  lOffiu.);  Hormy.  Hughu,  by  the  38-9  Vio^  c  77,  s.  10,  wts 
L.  R.  6  Q.  B.  D.  676;  and  see  mU,  p.  admitted  in  Re  Crumlin  4>e.  Co,  L.  R 
519  (f).  11  CD.  756,  and  is  borne  ont  by  the 

(«)   Karei'v.  Ko»Ur  4^.  i4sm.,  (a  principle  of  VLq  Richmrdi,  L.  R.  U  C 

strong  case)  L.  R.  2  Q.  B.  361.    See  D.  676. 

<mf0,  in  this  page  (6).  (j)  Reg,  t.  CreoM,  L.  R.  8  C.  C 

(f)  Implied,  N.  s.  11  (4).  105.    See,  as  to  a  kindred  point  ml*, 

(g)  Necessary,  Poyw  t.  F§rn,  L.  R.  p.  517  (•). 
6  Q.  B.  D  620. 


(  521  ) 


CHAPTER  LIX. 


THE    ORDER  AND    DISPOSITION   CLAUSE. 

» 


The  remaining  ena(5lment  of  this  group  is  the  Order  and  Rule, 
disposition  clause  (a),  by  which  Bankruptcy-  (a),  and 
perhaps  (i)  Liquidation-  {h)  creditors  become  entitled  to 
such  chattels  {c)  (ii)  and  interests  {d)  in  chattels,  as  are  in 
the  possession  order  or  (in)  disposition  {a)  of  the  bankrupt 
(iv);  and  this,  though  the  chattel  claimed  be  a  share  in  a    Applicability 


(i)  As  to  Englarid,  such  property  of  the  debtor  as  would  (if  be  were  bank* 
rupt)  vest  (a)  in  the  bankruptcy- trustee  is  (wben  be  is  liquidating)  to  vest  (6) 
in  tbo  liquidation  trustee;  but  there  is  no  express  enactment  («)  tnat  property 
of  another  person  which  would  (if  be  were  bankrupt)  vest  (under  the  order  and 
disposition  clause)  in  the  bankruptcy-trustee  shall  (when  he  is  liquidating)  vest 
(under  that  clause)  in  the  liquidation-trustee.  However  the  courts  have  some- 
times (/)  assumed  that  it  would. 

As  to  Ireland,  the  order  and  disposition  clause  does  not  seem  {g)  to  apply  to 
cases  of  Arrangement. 

(ii)  Not  (A)  including  chattel  interests  (.i)  in  Tenements  (/). 

(ill)  Under  the  statutes  {k)  in  force  before  1st  September,  1825,  Possession 
and  Order  and  disposition  were  both  necessary,  and  a  decision  (/)  has  been 
founded  on  this  distinction  Consequently  such  of  the  statements  in  this  chapter 
(respecting  the  circumstances  necessary  to  constitute  or  evidence  possession 
order  or  disposition)  as  depend  on  the  interpretation  of  those  statutes  must  be 
understood  as  only  correct  so  far  as  they  did  not  depend,  (as  indeed  they  do  not 
seem  to  have  depended)  on  this  distinction.  But,  even  under  the  later  enact- 
ments, a  taking  away  of  the  possession  from  the  bankrupt  constitutes  a  taking 
out  of  his  order  and  disposition  also,  if  the  possession  never  appuwd  to  be  in 
him  (m). 

(iv)  The  words  "Bankrupt"  and  "Bankruptcy"  throughout  this  chapter 
incluae  "Liquidating  debtor"  and  "Liquidation"  if  the  clause  be  applicable  to 
liquidations. 


of  the  Role. 

Subject- 
matter. 


(a)  32-3  Vic,  c  71  (E).,  s.  15;  20- 
1  Vic,  c  60(1),  s  313. 

(6)  See  32-3  Vic,  c  71  (E).,  s  125 
(5). 

(c)  Defined  antB,  p.  2. 

(rf)  Cases  cited  below,  p.  522  (</,r). 


(A)  Roav.  OaUiers,  2  T.  R.  133;  and 
see  1  Vez.  352,  13  Vez.  122,  1  Mont. 
240. 

(i)  Defined  ante,  p.  4,  10. 

(J)  Defined  anU,  p.  1. 

(ik)   21    Ja.   I,  c.  19,  8.  II,  since 


(•)  See  Yate  Lee  on  Bankruptcy  (1st  superseded  by  6  Geo.  IV,  c  16,  s.  72, 

Ed.)  463-4.  which  was  followed  by  the  acts  of 

(f)  Lovtring  r.  JontM,  L.  R.  9  Ch.  1849  U  1869.  ^ 

621;  Edty  r.  CvihbertsLn,  L  R.  19  Eq.         (/)  Greenwg  y.  C/arie,4  B.&C.318. 
264;  Harding  r.  Fahrbrother^  L.  R.  15         (m)  IVaikma  y.  Remaglt,  1  Dea.296; 

Eq.  223;   Meggy  v.  Imperial  ^c.  Co,  Edmonde  v.  Best,  7  L.  T.  N.  S.  279; 

L  R.  3  Q.  B.  D.  711.  and  see  (as  to  the  21  Ja.  I),  Manian 

ig)  See  20-1  Vic,  c  60,  s.  343-56.  ▼.  Moore,  7  T.  R.  67. 
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Intorwt. 


Time  of 
enjoyment 


Canal  Company  (a)  (if  declared  by  statute  to  be  personal 
property  (b)) ;  or  be  money  raisable  from  land  (c)  (though 
no  trust  for  sale  {c)) ;  and  though  the  Interest  claimed  be 
but  beneficial  (d) ;  and  though  it  be  but  that  of  the  Creditors 
of  a  Bankrupt  owner  (e) ;  or  that  of  the  distributees  of  an 
Intestate  (f)  owner  who  has  no  administrator  (fj,  (even 
when  the  bankrupt's  possession  commenced  after  the  death 
(f)f  at  least  if  he  whose  interest  is  claimed  could  have  taken 
out  administration  (g));  and  though  it  be  not  susceptible 
of  immediate  possession  (A),  (as,  if  it  be  Reversionary  (j),  or 
be  a  right  under  a  Policy  (;*),  or  expedled  Contradl  {k)) ;  and 
though  it  be  Contingent  (/) ;  and  though  it  be  but  a  Mort- 
gage (m)  (whether  carrying  the  legal  estate  («)  or  not  (a), 
and  though  by  deposit  (p)^  or  subjedl  to  a  previous  mort- 
gage {q)) ;  and  though  it  be  but  a  lien  (r) ;  and  though  (when 
it  was  derived  under  the  bankrupt)  his  possession  be  under 
a  right  which  he  reserved  (i),  whether  as  mortgagor  until 

(i)  In  this  respect  this  enactmMit  differs  («)  from  that  (i)  by  which  Creditoft 

(a)  Re  Lamcatttr  Comal  Co.,  1  D.  &  59;  Uniim  Bk.  r.  Jackstm,  L.  R.  12  Eq. 

Ch.  411.  354,  and  eases  there  cited;  Mid  as  to 

(6)  As  in  L.  C.  C.  liens  Wahom  t.  LO90,  L.  R.  5  C.  D. 

(c)  Hmgh€»*»  trnsU,  2  H.  &  M.  89;  44  I.  17-28. 
CoHtolidated  /.  Co.   y.  Rnlfy,    1   Giff.         (r)  B.  v.  B.;  e.  C. 
376  /.  3,  modified   (as  to  partnership        (f)  O.  v.  L, 
assets)  e.  Tayhr,  Mont  240.  {k)  R.  y  R.,  (as  to  the  mortgage  of 

{d)  Cases  cited  below  in  notes  (/,t,  future  debts  to  Reynels) ;  and  see  as  to 

y,  Of  r).  future  freight,   Dougltu  y.  RmueU^  4 

(e)  Bmikr  y.  Hobum,  4  Bing.  N.  C.  Sim.  524. 


290,  which  compare  with  anU^  p.  499 
(«,  w,*)  (11). 

(/;  Fojp  V.  FiMhvr,  3  B  &  A.  135; 
Re  Thomaa,  1  Ph.  159;  (but  WkiU  y. 
Mmlkr,  6  Ex.  713,  did  not  depend  on 
Order  and  disposition  at  all). 


(/)  B.T.B,;  e.C;  G.t.  L. 

(«)  B.  y.  J5.;  F.  y.  C;  O.  v.  L.\ 
H.  y.  F.;  H.  y.  M.;  S.  y.  M.;  R.  ▼. 
U.;  T;  U.B.  r. /. 

(»)  F.  y.  C;  H.  y.  F.;  H.  v.  M.; 
S.y.  Af.;  K.  V.  R. 

(o)  B.  y.  J5.;  O.  Y,L,R,  v.  R.;  T.; 


(g)  Suggested  as  necessary  in  F.  y. 

P.,  but  scarcely  consistently  with  r.  U,  6,  r.  /. 

T.  (p)  r.;  CB.t.J. 

(k)  BarikU  y.  Barlbil,  I  D.  G.  J.  (9)  R.  y.  R.  (as  to  the  mortgage  to 

127;  Ex.  Ctuth,  3  M.  D.  &  D.  117;  Reynels). 

Frukm^  y.  Carriek,  1   H.  &  N.  653;  (r)  S.  y.  //.;  Said  W.t.  L;  contrm 

Gdb  y.  Lnoia,  9  Q.  B.  730;  Bardimg  Bawthorn€   y.    Nmcatih  A.  Co.,  (6th 

f.   Fair6ro<Acr,    L.    R.    15    Eq.    223;  point)  3  Q.  B.  734. 

BormAjf  y.   Aft&r,    I   E.  &  £.  192;  (#)  Authorities  in  2  Day.  Con.  (3rd 

Byatty.Romks,  I  Yes.  848;  Skulik-  Ed.)   698  n.;  and    below    Ch.   LXl. 

worth  y.  Htmawum^  1   D.  G.  J.  322;  Compe.  ante,  514  (9). 

^MdkMMy.  tfiiCtr,  12 C.B.N.  S.659;  (I)    13  EL  a   5,  discussed  below. 

Be  TVffAoawi,  L.  R.  5  C.  D.    566  £  Ch.  LXL 
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default  (a),  as  owner  subje<5l  to  a  lien  {b)  or  execution  ((?), 
as  Life-tenant  {d),  or  otherwise;  and  though  the  Custody  Custody, 
of  the  goods  is  in  someone  else  on  behalf  of  the  bankrupt 
(e),  as,  in  a  Servant  ff).  Manager  (^),  Warehouse-keeper 
(A),  Hirer  (t),  or  wrong-doer  (such  as  a  Sheriff  authorized 
only  to  seize  the  bankrupt's  own  goods  ([;")), — in  which  case 
however  a  manager  acf^ing  in  his  own  name  (k),  and  a 
warehouse-keeper  though  holding  the  goods  in  the  bank- 
rupt's name  (/),  but  not  a  manager  acfting  in  the  bankrupt's 
name  (^),  nor  a  hirer  («),  continues  entitled  to  any  lien  he 
may  have  on  the  property;  and  though  the  bankrupt  has 
the  goods  on  Sale  or  Return  only  (w) ;  and  though  (when  various  other 
the  benefit  of  a  contracft  made  with  the  bankrupt  and  Cirenmitancei. 
disposed  of  by  him  is  the  subje(5l  in  question)  the  disponee 
was  the  person  who  performed  the  bankrupt's  part  (»);  and 
though  the  Documents  of  Title  were  in  the  possession  of 
him  whose  interest  is  claimed  (o) ;  and  though  the  persons 
residing  at  th'e  place  and  concerned  in  the  trade  in  the 
which  the  goods  were  left  in  the  bankrupt's  possession 
knew  by  rumour  of  the  rights  of  him  whose  interest  is 
claimed  (/>) ;  and  though  (when  the  goods  were  trade-debts 

are  entitled  to  priority  over  dispositiooB  as  tending  to  defeat  or  delay  them. 

(«)  F.  V.  C;  B.  V.   F.;   H,  v.  M,  (i)  R.  t.  S,;  BoruA^  t.  M. 

(p.  169  jSa);  S.  v.  M.;  and  (snbstan-  (j)   0.  v.  B.\  B,  r.  C,  and  see  J. 

tially)  R.  V.  R.;  and  (/.  B.  r.  /.  v.  /. 

B.  V.  F.  overrules  the  dicU  in  Atktom  (k)  Hitidtn  r.  Bcoper,  8  L.  T.  N.  S. 

V.  Blaekshaw,  L.  K.  9  Eq.  510,  and  in  886. 

Soman  v.  Broadbeat,  L.  R.  12  Eq.  598.  (/)  A.  (3rd  point). 

(6)  S.  v.  //.;  said  W.  y.  L.  (»)  Shepherd  t.  Clapham,  A  L.  T.  N. 

(r)  JaektoH  v.  /rvtn,  2  Camp.  48.  S.  808;  Lweiojf  ▼.  Bood,  2  Camp.  83. 

(</)  Ex.  C.  (n)  Cooke  t.  Bemmmg,  L.  R.  3  C. 

(«)  Ex.  Arboum,  (2d  &  3d  pointo.)  P.  334. 

D.  G.  359;  Barrow  v  BeU,  5  E.  &  B.  (o)  CaUkotUr.  Currie,  L.  R.  13  Eq. 

540;  Edey  r.  CulhberttoUf  L.  R.  19  Eq.  188;  Oreem  t.  Ingham,  L.  R.  2  C.  P. 

264;   Boggard  v.    Maekengie,  25  Bea.  525;  Price  r.    Gibbe,  3  M.   D.  &  D. 

493;  Bonuby  v.  Miiler,  1  E.  &  E.  192;  586,  not  contradicted  by  Ex.  Newtom, 

Jaekeon  v.  Jrvm,  2  Camp.  48;  Bog  t.  4  D.  &  C.  138,  if  understood  as  ex- 

SiUemee,  L.  R.  7  C.  D.  70.  plained  in  1    D.G.  J.  143. 

(f)  /.  T.  /.  {p)  Knoeflet  t.  Uor^aU,  5  B.  &  A. 

Uf)  Boggard  v.  M.  134. 

(A)  A.  (2nd  &  3rd  poinU). 
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Conditions  of 
the  rule. 
Trading. 

Reputed 

Ownership, 

8tc. 


Consent  of 
true  owner. 


purchased  from  partners  to  whom  the  bankrupt  is  successor) 
the  change  in  the  firm  has  been  advertised  in  the  gazette, 
and  the  partners  have  dire(5led  their  debtors  to  pay  to  one 
of  themselves  (being  the  same  person  who  is  successor  (a)), 
(for  notice  of  the  change  to,  or  knowledge  of  it  by  the 
debtor  is  essential  (b)) ;  and  though  the  order  and  dispo- 
sition ceases  before  the  adjudication  (r). 

But  the  enadlment  applies  (i)  only  if,  at  the  time  {d)  to 
which  the  bankruptcy  relates  back,  the  bankrupt  was  (on 
an  English  {e)  (ii)  bankruptcy)  a  Trader  (f) ;  and  only  if, 
at  that  time,  the  possession  order  or  disposition  had  begun 
{g)  (ill),  and  the  bankrupt  was  Reputed  owner  (h)  (iv);  and 
only  if  Consent  to  (i),  or  negligent  acquiescence  in  (j)^  the 
bankrupt's  possession  &c.  had  been  given  by  him  whose 
interest  is  claimed  (^),  or  by  his  trustee,  (whether  he  him- 


(i)  There  are  cases  (/)  to  the  effect  that  the  rule  does  not  apply  when  the 
bankrupt  is  himself  the  owner  of  the  goods,  subject  to  a  partial  interest  claimed 
under  the  clause, but  almost  all  these  cases  are  explicable  on  the  several  groonds 
to  which  they  are  referred  in  this  chapter,  and  the  rest  seem  to  be  overruled. 

(ii)  In  Ireland  this  does  not  seem  to  be  so  (m). 

(in)  But  a  reversionary  interest  may  pass  under  this  clause  (n). 

(it)  The  statute  adds  another  alternative,  that  he  should  have  taken  upon 
himself  the  sale  or  disposition  as  owner,  but  it  has  been  decided  (o)  that  he  will 
not  be  deemed  to  have  done  this  unless  he  is  also  reputed  owner. 


(a)  Ex.  Sprague,  4  D.  G.  M.  G. 
866;  Cooper  v.  Johtwm^  I  M.  D.  D. 
358. 

(6)  See  below,  especially  Y^n.  Arhouin^ 
1  D.  G.  359. 

(c)  Jay  r.  Blenkhom,  L.  R.  9  Ch.  697 ; 
Lus  V.  WhUeUy,  L.  R.  2  Eq.  143. 

(rf)  Defined  below  Ch.  LXII.  And 
see  onto,  p.  70  (•),  71  (t),  as  altered 
by  the  Addenda. 

(«)  32-3  Vic,  o.  71,  8.  15  (5).  And 
see  49  L  T.  0.  S.  455,  and  as  to  the 
old  law  Gordon  v.  E.  I.  Co.,  7  T.  R. 
228. 

(f)  Defined  32-3  Vic,  c.  71,  s.  4, 
and  1st  schedule. 

{g)  Lyon  V.  Weidou,  2  Biug.  334. 

(A)  32-3  Vic  c,  71  (E).  s.  15  (5); 
20-1  Vic  c  60,  (I).  8.  313;  and  see 
near  the  end  of  this  chapter. 

(i)  Explained  Ford  r.  Caughey,  L  R. 


1  C.  D.  528,  /.  35-6;  Rawbont^a  Truaia, 
3  K.  &  J.  481  (med)  486.  (in  which 
the  cases  are  examined).  Compaie 
514  U)- 

(j)  Said  in  effect;  R^a  trmaia,  p. 
483,  485. 

(k)  32-3  Vic  c,  71  (E.),  s.  15  (5); 
20-1  Vic  c  60  (I),  8.  Sl3;  Ford  r. 
Cauyhey,  L.  R.  I  C.  D.  521. 

(/)  hawthorne  v.  Ntwcoatk  R,  CSoi, 
(6th  pt.)  3  Q.  B.  734.  In  NawUt  t. 
Ganrud,  L.  R.  16  C.  D.  534  /.  11-13, 
the  same  doctrine  was  laid  down  as  to 
goods  in  which  he  whose  interest  was 
claimed  has  not  acquired  any  specific 
interest. 

(m)  35-6  Vic,  c  58,  s.  17. 

(n)  Ante,  p.  522  (i). 

(o)  Wingfield  r.  Florence,  L.  R.  10 
C.  D.  591. 
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self  be  owner  (a),  bankruptcy-creditor  {b)  or  administration- 
creditor  (c));  and  therefore  only  if  he  was  aware  of  the 
circumstances  constituting  order  and  disposition  (i),  and 
was  able  to  take  possession  of  the  goods  or  to  notify  the 
custodian  of  them  {e),  and  was  entitled  to  do  so  (f)  (which 
one  entitled  as  Partner  (g)  (i),  or  perhaps  other  co-owner 
(ii),  of  the  bankrupt,  is  not),  and  knew  himself  to  be  so  (A), 
and  was  free  from  disability  (i)  (in)  (without  which  his 
trustee's  consent  also  seems  unavailing  (i)).  But  his  accept- 
ance of  the  property  on  the  terms  that  the  bankrupt  may 
retain  possession  for  a  time  is  (j)  considered  a  sufficient 
consent,  though  not  a  revokable  one;  while  his  consent  to 
the  possession  of  one  who  afterwards  consents  to  the  bank- 
rupt's possession  is  not  sufficient  (k). 

And  the  clause  does  not  apply  in  favour  of  Winding-up-    Exceptions, 
creditors  (/)  (iv);  nor  against  one  Distraining  as  landlord,   Diatresf'"^ 

mortgagee  with  attornment  (w),  or  otherwise;  nor  does  it    Subject-matter 

Fixtures. 

(i)  Bat  of  course  goods  maj  he  in  the  order  and  disposition  of  a  partnership 

(ii)  This  was  expressed  as  the  ground  of  decision  in  one  case  (o),  but  even 
there  the  co-owners  were  partners.  However,  the  same  seems  to  be  at  least 
the  case  when  the  co-ownership  exists  between  husband  and  wife  (p). 

(hi)  The  Disability  in  these  cases  was  Infancy,  and  it  is  not  clear  whether 
the  infants  had  attained  the  age  of  consent. 

(it)  Iif  Ireland  some  Companies  can  still  become  bankrupt  (9),  and  the  clause 
is  applicable  in  their  bankruptcies  (r). 

(a)  Frrskmey  v.  Carrkk^  1  H.  &  K.  (*)  Frtuer  t.  Swmmma  Co ,  1  A.  fit  E 

653;  Ex.  Date,  Buck  365.  354;  Ex.  Maa$ty,  4  D.  fie  C.  405. 

(6)  Butler  v.  Hobton,  4  Bing.  N.  C.  (/)  Re  CrumUm  4"  Co  ,  L.  R.  11  C.  D. 

298-9.  755,  overruling  re  StoekUm  it,  Co^,  li 

(c)  Fox  v.  Fishtr,  3  B.  &  A.  135.  R.  10  C.  D.  335. 

(rf)  Rawbimea  TruMta,  3  K.  fit  J.  476.  (m)  Pwinetl  r.  Kitehm,  L  R.  16  C 

(«)  Bum  v.  Carvalho,  4  M.  &    Or.  D.  226;  e.  ThreifaU,  L.  R.  16  C.  D.  274- 

704.  Jolly  v.  Arbuihnt,  4  D.  G.  J.  224,  mod- 

(f)  See  especially  Reynoldt  v.  Bern-  ified  m  Jaduomr,  Bowu,  L.  R.  14  C  D 

%,  L.  R.  2  Q.  B.  474.  725.  and  m  WiUlamM  r.Thompmm,  L.  r! 

(9)  iUynoUU  v.  Bowky,  re  Bambridsf,  7  C.  D.  138. 

L.  R.  8  C.  D.  218;  Dorman  r.  Lak§,  id.  (n)  Hayuum  r.  Pmliford,  L.  R  8  C 

51.  D.  23. 

(A)  Load  V.  Grew,  15  M-  &c  W.  216;  (o)  Dorman  r.  Lak§. 

appi-oved  Smith  v.  Hud$ou,  6  B.  fi&  S.  ( p)  See  1  Pr.  Sh.  Touchstone  131' 

43 1.  Watk.  Con.  3  Ed.  249.                         ' 

(1)  Viner  v.  Cadelt,  (Eldon),  3  Esp.  (9)  20-1  Vic,  o.  60,  8.  51  mou, 

474;  contra  e.  Dak,  Buck  365.  (r)  s.  8ia 

(j)  Ante,^,.  523  (o-d). 
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apply  to  Fixtures  {a),  though  removable  by  the  tenant  (S), 
and  though  derived  under  the  bankrupt  (a)  who  had  him- 
self affixed  them  (c)  or  had  acquired  them  by  a  different 
title  (d)  and  for  a  longer  period  (d)  than  the  tenement,  and 
though  he  whose  interest  is  claimed  had  not  acquired  any 
interest  in^he  tenement  (e) ;  nor  to  the  mortgagee's  interest 
in  a  Ship  the  mortgage  of  which  was  registered  before  the 
a(5l  of  bankruptcy  (fj ;  nor  to  money  secured  on  a  tenement 
by  mortgage  (g) ;  nor  (as  regards  English  bankruptcies  {h)) 
to  Choses  in  a<5lion  {»)  (i)  (whether  Policies  (j).  Debentures 
(k)t  or  otherwise),  unless  they  be  standing  on  a  register 
(/)  in  the  bankrupt's  name  (w),  or  be  business-debts  (n).  Nor 
does  the  clause  apply  if  the  goods  were  abroad  on  board  a 
ship  which  belongs  to  another  than  the  bankrupt  (o),  (at 
least  if  he  whose  interest  is  claimed  had  posted  to  the  ship- 
master a  notification  of  that  interest  (p),  though  it  had 
never  reached  him  (q)  as  it  might  have  done  if  posted 
sooner  (q))\  nor  if  the  rights  of  him  whose  interest  is 
claimed  were  known  (r)  to  the  public  (5),  (of  which,  however, 


(i)  Practically,  Bills  of  Exchange  do 
plained  further  on  in  thb  Chapter. 

(<i)  Re  Oawan  (leading  case),  5  D.  G. 
M.  G.  403;  Boydetl  v.  Me.  Michtul,  3 
Tyr.  974;  Horn  v.  Baker,  9  Ea.  216, 
followed  3  B.  &  Ad.  804 ;  Hubbard  v. 
Bag»haw,  4  Sim.  336;  Tebb  v.  Hodge, 
29  L.  J.  C.  P.  56;  Broom  r.  Reed,  L.  R. 
9  Ch.  especially  395  /.  27-9. 

(6)  Re  Oawan,  p.  410;  B.  ▼.  Af.;  B. 
▼.  R. ;  Horn  r.B.;  T.v.H.;  overruling 
opinion  expressed  in  e.  Bekher,  4  D.  & 
Ch.  716.  . 

(c)  T.v.H. 

(d)  B.  V.  Me  M.\  contra,  said  re  Tre- 
ihovoan,  L.  R.  5  C  D.566  /.  4-10. 

(«)  Wkitmore  ▼.  Bmpeon,  23  Dea.  SIS; 
Spicer  r.  AUnutt,  2  Bea.  335;  doubted 
Ex.  Sgkee,  L.  J.  18  Ba.  16. 

(f)  17-18  Vic ,  0.  104  (E.).  s.  72;  20- 
1  Vlo.,  0.  60  (I),  s.  313.  which,  though 
worded  differently,  seems  to  mean  ^e 
some. 

ig)  Jones  r.  Gibbons,  9  Yez.  407; 
Mackajf  r.  Wright,  1  M.  D.  &  D.  550; 
extended,  Bnmett  r.  Reag,  (4th  pt  ), 
D.  G.  203,  but  restricted  by  the  dis- 
tinction stated  mUe,  p.  522  (c),  which 


not  fall  under  this  clause.     This  it  «• 

corresponds  to  that  stated  amie,  p.  898 

(A)  Otherwise  as  to  Irehuid,eompin 
20-1  Vic,  c.  60,  s.  SIS,  with  Aydlf. 
Romles,  2  W.  T.  L.  C.  (4th  Ed.),  784. 

(t)  32-3  Vic,  c  71,  s.  15  (5).  For 
definition  see  anie^  p.  3. 

( j)  /66tlMii  r.  Moore,  L.  R.  8  &  D. 
519.     See  ante,  p.  522  fjj, 

(k)  Re  Prgee,  L.  R  4  C.  D.  685. 

(/)  Union  Bk  r.  Jmekeom.  L.  R.  12 
Eq.  354;  modified  in  Prgee,  L.  R.4  C. 
D.  685. 

(m)  Necessary,  Barrg  r.  Fo9,  L.  B. 
17  Eq.  113. 

(n)  32-3  Vic,  c  71,  s.  15  (5);  Kmf 
r.  Fnsinedge,  L.  R.  9  Ch.  888;  re  iVyci^ 
L.  R.  4  0.  D.  685. 

(o)  Acraman  t.  BoIm,  2  E.  Sc  E.  45& 

(p)  As  in  A,  y.  B, 

(9)  Acraman  v.  Bates,  2  E.  &  E.456. 

(r)  Sd.  e.  CoMlle,  8  M.  D.  D.  128-4; 
sd.  Limgard  ▼.  Messiier,  1  B.  &  C.  818, 
compare  RegnoUs  r.  Hatt,  4  H.  &  H. 
516  with  ante,  p.  518  (9). 

(«)  Necessary,  ante,  p.  528  (p). 
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information  to  one  execution-creditor  is  presumptive  evi- 
dence (a)  (i));  nor  if  the  goods  are  the  Stock-in-trade  of  a 
business  carried  on  through  and  in  the  name  of  him  whose 
interest  is  claimed  (b) ;  nor  if  the  bankrupt  merely  occupies   Usage, 
the  goods  under  a  Trade-usage  (c)  well  known  {d )  to  those 
concerned  in  that  trade  (e),  (though  he  was  owner,  and  only 
ceased  to  be  so  by  sale  to  him  whose  interest  is  claimed 
(/));  nor  if  he  merely  occupies  them  along  with  a  tene- 
ment with  which  such  goods  are  ordinarily  let  and  used 
(as   Furniture  with   a  house  (^),  or  implements  with   a 
Colliery  {h))\  nor   if  the  owner  (being  his  wife)  and   he    Wife's  furni- 
occupy  them   (being  furniture)  together  (»);   nor  if  he  is    M^^fijctaro. 
manufacfluring  (j)  or  has  manufa<5lured  (k)   them,   even 
from   his  own  materials  (/),  his  business  being  to  manu- 

(i)  It  has  been  said  (m\  that  a  publio  sale  has  been  held  to  create  sufBcient 
notoriety,  but  the  case  (n)  which  seems  to  have  been  alluded  to  depended  not 
on  the  order  and  disposition  clause  but  on  the  statute  (o)  discussed  in  a  subse- 
quent chapter  (p). 

(a)  Hall  V.  Da^,  2  F.  &  F.  568.  Tan.  487;  Mmlkt  v.  Green,  8  C.  &  P. 

(6)  Hidden  r.  Hooper,  3  L.  T.  N.  S.  882;  and  see  Pritetlep  r,  P. 

386.     See  ante,  p.  523  i$).  («)  Sufficient,    Waieon  t.   Peaek,    1 

(c)  Ex.  Birt  (Tea.)  (Dock- warrants)  Bing.  N.  C.  327. 

15  L  T.  N.  S.368;  reBlanshard,  (hire  (/)  As  in  r.  B»i;  HanUllm  r.  B.; 

system)  L.  R.  8  C.  D.  601  j  Elmer  r.  P.  v.  P.;  re  T, 

Coteon,  13  W.  R.  476;  Emereon  t.  Hate-  (g)  Sd.  Stortr  v.  Himler,  3  B.  &  C. 

kins,  (hire-system,  judicial  notice),  41  378. 

L.  J.  Ra.  20;  Hamiiton  r.  Bell,  (repair-  (A>  Storer  v.  Hunler,  3  B.  &  C.  368; 

ing  clocks,  strong  case),  10  Ex.  545;  Ruford  v.  BUkop,  5  Russ.  346;  Hmb- 

Powell  V.  MatthHos,  (Hire  for  hotels,  bard  r.  Bogehaw,  4  Sim.  326. 

Judicial  Notice),  L.  K.  I  C.  D.  501;  (•)  Cos  r.  Reed,  L   R    1  C.  D.  302; 

Prieetky  v.  PraM,  (leaving  goods  with  Jarman  v.  WootoUm,  (last  point),  3  T. 

seller),  L.  R.  2    Ex    101;    re    Terry,  R.  618;  Simmom$Y,  Edwards,  16  M.  & 

(same,  Farm  Produce),  7  L.  T.  N.  S.  W.  838. 

370;  Vaux  r.  ComeUm,  (same,  Goods  in  (J)  Clarke  v.  Spenee,  (Ship),  4  A.  & 

Warehouse),  I^  R.  9  Ch. 602,  extending  E.  448 ;  HoUhmeet  v.  Ramkm,  (Ship) ,  2 

WatkiHMT,  Comtton,  4  L.  R.  8  Ch.  520.  J).   G.    F.  J.  258;  Swaneion  v.  Clay, 

Probably   e.   Flgn,    1   Atk.   185,  Po-  (Ship),  32  L.  J.  Ch.  503. 

wr  r.  Popple,  2  M.  D.  &  D.  259,  and  {k)  Cmmlhere  y.  Paprn,  (Carriage), 

Marrable  r.  Brown,  I  GL  &  J.  402,  also  5  Bing.  270. 

depend  on  this  principle,  for  otherwise  (/)  As  in  C  v.  S. ;  H,  ▼.  R. ;  8.  v. 

they  seem  contrary  to  Knuwlee  v.  Hore^  C. ;  and  C  ▼.  P. 

fall,  5  B.  &  A.  134,  and  to  Lmgard  ▼.  Im)  LingardvMeM*iier,  1  B.  &  C.  3ia 

MeetiUr,  I  B.  Ac  C.  313.  in)  Watkme  ▼.  Birek,  4  Tau.  823. 

(</)  Necessary,  Powell  v.  Maitkewt,  L.  (o)  13  El.  o.  5. 

R.  1  C.  D.  508;  Tkaektkwaite  v.  Cock,  3  (p)  Below,  Ch.  LXL 
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fa(5lure  such  (a) ;  nor  if  he  merely  has  them  on  hire  (b)  or 
loan  (c),  unless  he  either  was  owner  until  he  whose  interest 
is  claimed  became  so  {d),  or  was  using  them  in  the  exercise 
of  his  calling  (e)  (the  loan  not  being  confined  to  the  time 
occupied  in  repairing  similar  goods  of  his  own  (/));  nor 
if  he  has  them  only  on  approval  (g);  or  under  a  dispo- 
sition void  (as,  for  informality  (A)),  or  voidable  (as  for 
fraud  (/),  or  for  insolvency  by  stoppage  in  Transitu  (j)), 
or  displaceable  (as,  for  contravening  the  bankruptcy  law 
(A)), — the  interest  claimed  being,  in  each  case,  the 
disponor's  right  of  resumption  (/). 

Nor  does  the  clause  apply  if  the  bankrupt's  possession 
be  fiduciary  (m).  And  this  exception  holds 'whether  he  be 
Trustee  («),  Promissor  {o)  (unless  the  chattel  be  incorporeal 
and  the  contra<5l  not  communicated  to  the  holder  (p)), 


\ 


(a)  As  in  some  cases,  H.v.R,  being 
the  strongest 

(b)  Ex.  IViggtM,  2  D.  &  Ch.  269. 

(c)  Elmtr  r.  Cobon,  13  W.  R.  476; 
Newport  v.  HolHns,  3  C.  &  P.  223. 

{d)  Lingham  v.  BiggM,  I  B.  &  P.  82; 
JLovermg  r.  Jones,  No.  2,  L.  R.  9  Ch. 
621. 

(e)  Bryten  v.  WyHe,  1  B.  &  P.  83n. 

{/)  As  it  was  in  S.  v.  H, 

(9)  PrUmall  ▼.  Lovegrove,  6  L.  T.  N. 
S.  329,  modified  ante,  523  (m). 

(h)  SmUh  V.  Hmdton.  6  B.  &  S.  431. 

(i)  Load  ▼.  Grem,  15  M.  &  W.  216; 
GUdeUme  v.  Hodmen,  1  M.  &  S.  513; 
modified,  Stnelair  y.  SUoemon,  2  Bing. 

517. 

(j)   Botton  v.LmKoehire  ^c.  Co.,  L. 

R.  1  C.  P.  439. 

(k)  Retfar«Aaff,  D.G.  291. 

(/)  As  in  the  cases  cited. 

(m)  Bankkead^s  TrmsU,  (Policy),  2  K. 
&  J.  560;  Belcher  v  Campbell,  (Bill  of 
Exchange),  8  Q.  B.  I;  Bjomeborg  r. 
Kultberg,  (Goods),  9  L.  T.  N.  S.  460; 
Bolland  r.  Porter,  (Licences,  Goodwill, 
Stock  in  Trade.  Forniture,  &c  ,)  24  L. 
T.  N.  S.^S5;Brettv.BeckiDiih,  (Debts), 
26  L.  J.  Ch.  130;  Bright  r.  SmUh, 
(Goods),  L.  R.  10  C.  D.  566;  Butcher 
r.  Meltor,  (Machinery),  L.  R.  13  C.  D. 


465;  Dearr.  ITJUlf .  (AsaeU  in  genenl), 
L.  R.  I  CD.  514;  Geaoes  r.  Strahm, 
(4th  &  5th  pU),  (bond  debts),  8  D. 
G.  M.  G.  291 ;  Gt,  Baetem  Co.  v.  TVor- 
ner,  (Jt.  Stock  Shares),  L.  R.  8  Ch. 
149,  r.  Horwood  (Fnrnitare),  M.  & 
M.  169;  confirmed  Mont  24;  Jaekaom 
V.  Irom,  (which  was  expressed  as 
depending,  and  is  shown  hy  Fkteker 
V.  Manning,  and  other  cases  cited  below 
to  depend,  on  this  principle)  2  (/amp. 
48;  JOry.  CAMPBELL,  (Ist  pt), 
(Jt-Stk.  Shares),  1  S.  &  L.  328;  0. 
KentingioH  (Consols),  2  V.  &B.  84-5; 
Liverpool  Bk,  v.  Turmr,  (Ship),  1  J.  k 
H.  179;  MoUaut  r.  Himfer,  (Wines),  3 
D.  &  Ch.  351;  PanU  r.  Trye,  (Bills  of 
Exchange),  3  Dea,  169;  Reymolda  t. 
Bowleg,  (Stock  in  Trade),  L.  R.  2  Q.  B. 
474;  Scott  v.Sumam,  (3d  pt.),  (Goods), 
Willes  400;  ShrubeoU  y.  Sussams,  16  C. 
B.  N.  S.  452;  StaJ/brd  v.  Clark,  (Stock 
in  Trade,  Fnrnitnre,  Bills),  1  0.  &  P. 
24 ;  Taylor  v.  Skinmer,  (Foreign  Stock 
and  Bullion),  3  M.  &  S.  562;  WhitfhU 
y.  Brand,  (Books),  16  M.  &  W.  286;  e. 
miliams,  (Debts),  11  Vea.  6. 

(n)  B^s.  Tr.;  B.  r.  M.;  G.  ▼.  S^  (4th 
and  5th  pts.);  G.  E,  C.  v.  T.;  /.  v.  C. 

io)  K.:  L.  B.  y.  T, 

(p)  Ante,  p.  522  ih). 
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Partner  (wincyng  up  (a)  the  business  or  continuing  it  as 
Executor  {b)  or  otherwise  (c)),  Fa<5lor  (i),  Broker  (e), 
Baihff  (/)  or  Agent  (/)  for  a  specific  purpose  (/)  (as  for  sale 
(g)),  hotel-  (/«)  or  business-  (i)  Manager,  or  Shopman  (j) ; 
and  though  he  be  also  interested  beneficially  {k);  and 
though  the  interest  claimed  was  derived  through  him  (he 
having  been  owner  until  he  became  trustee  (/)) ;  and  though 
(the  subje<5\- matter  being  a  chose  in  acflion,  the  legal  estate 
in  which  was  in  him  alone)  the  trust  was  reposed  jointly  in 
him  and  others  to  whom  an  assignment  had  been  made 
which  had  been  indirecf^ly  brought  to  the  knowledge  of  the 
holders  (w);  and  though  the  trust  merely  arose  from  his  own 
declaration  (»)  never  communicated  to  the  beneficiary  (o), 
or  from  a  secret  partnership  (p),  or  constru<5lively  {q)  (as 
from  his  having  acquired  th6  chattel  in  exchange  for  trust 
property  {r)) ;  and  though  the  trust  was  created  to  enable 
him  to  sell  (s)  (a  point  on  which  this  ena<5lment  diflfers  from 
the  corresponding  judiciary  rule  (t)) ;  and  though  the  legal 
estate  has  been  transferred  to  him  that  he  may  sell  in  his 
own  name  (u) ;  and  though  he  does  sell  (v)  in  his  own  name 
(«)  (unless  the  purchase-money  was  paid  before  the  time  to 
which  the  bankruptcy  relates  back  (w)).  But,  notwith- 
standing the  fiduciary  relation,  the  ena(5lment  applies  if 
the  trust  was  created  for  the  purpose  of  concealing  the  true 

(a)  Ex.  W.  532  (/)-534  (c). 

(6)  B.  V.  Bi.  '(»)  fl'«.  Tr.i  O.  E,  C,  v.  T.;  O.  v.  S, 

(c)  B.  ▼.  B.;  B.  T.  M.\  D.v,  W.i  R..  (5th  pt.),  (bo  far  as  appears  from  p. 

y,  B,]  and  see  ante,  p.  525  (g).  297-8,3I0ofthereport);iC.;L.B.v.7. 

{d)  B.  r.  JSC.;  G.  E.  C.  v.  T;  M.  r.  (o)  J5**.  Tr,  G.  v.  S.  (5th  pt),  so 

a,;  p.  r.  T. ;  S.  V.  S.  far  as  appears. 

(e)  T.  V.  P.  (p)  B.  y.  B.;  R.  t.  B.;  see  also  ante. 

(f)  B.  V.  C;  W.  V.  B,    AnU,  p.  527  p.  525  {g), 

(j-O,  528  (a-/),  523  (cj);  514  (/).  (9)  B.  v.  C;  O.  B.  C.  t.  T.;  G.y. 

{a)  B.  r.  S.  S,  (4th  pt.) ;  H.;  P.  r.  T.;  T,  v.  P. 

(A)  B.  r.  P. ;  .V.  v.  S.  (r)  B.  v.  C. ;  G.  v.  5.  (4th  pt.) ;  H.; 

(•)  iS.  V.  C.  P.  V.  r.;  r.  V.  P.                       [v.  P. 

O)  /.  V.  /.  («)  B.  r.  J:.;  p.  r.  T.;  S.  v.  5.;  T. 

(*)  /.  V.  C.  (0  ^ii<«.  p.  608  (g). 

(i)  B'j.Tr ;  O.  ▼.  5.  (4th  &  6th pts ) ;  («)  M.  r.  i5/. 

seemingly  iC. (see  p. 80-1);  £».  B.y.  T.;  iv)  M.  r.  «.;  P.  r.  T.;  5.  v.  S.  (4th 

A  ▼.  S.  pt.) ;  T.  V.  P. 

(m)  O.  v.  i9.  (4th  pt).    As  to  com-  (id)  i9.  v.  S,  (Ist  pU ;  doubted  in  7. 

mnnication  with  the  holdier,  see  below,  v.  P.;  and  see  A#.  ▼.  H,                 »             67 
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Possession 
conformable  to 
title. 


Registration 
under  Bills  of 
Sale  Act. 


Withdrawal  of 
possession  or  of 
consent. 


ownership  (a),  or  if  the  bankrupt  was  using  the  property  as 
his  own  {h). 

Nor  does  the  clause  apply  if  the  possession  &c.  be  held 
by  virtue  of  a  terminable  interest  conformable  to  the  title 
of  him  whose  interest  is  claimed  (r),  unless  that  title  was 
derived  through  the  bankrupt  (d) ;  nor  if  the  bankrupts  be 
partners  who  have  recently  sold  the  goods  to  a  successor, 
and  the  goods  continue  on  the  premises  in  his  hands  («), 
(though  the  partnership  name  be  unchanged,  and  the  goods 
be  part  of  its  stock  (e\  at  least  if  the  change  in  the  firm 
has  been  notified  in  the  gazette  (j)).  Nor  does  it  apply  if 
the  interest  claimed  was  derived  under  the  bankrupt  by  a 
disposition  made  since  1879  is)  (^^  Ireland  ist  November 
1879  is))  ^"^  registered  (A)' (and  if  necessary  re-registered 
{{))  under  the  Bills  of  Sale  Adt.  Nor  does  the  clause  apply 
if  the  possession  (i)  Order  and  (j)  disposition  of  the  goods  (^), 
or  of  something  without  which  they  cannot  be  dealt  with 
(/),  (for  example,  a  document  by  endorsement  x)f  which 
alone  they  can  be  dealt  with  (/)  (ix),  as,  a  Bill  of  Exchange 

(i)  Probably  the  conduct  by  which  possession  is  changed  under  this  enact- 
ment is  the  same  a»  that  (m)  by  which  it  is  changed  nnder  the  Bills  of  Sale 
Act,  although  the  withdrawal  of  consent  has  an  operation  under  this  enactment 
which  it  has  not  under  that  (n). 

(11)  The  case  in  the  note  (o)  seems  to  have  been  decided  on  the  ground  (cor- 

(a)  Snid  L.  R  8  Ch.  154.  571 ;  Fo$t  r.  Baldwm,  2  D.  G.  J.  176; 

(6)  Kitchen  v.  Ibheitok,  L.  R.  17  Eq.  re  Grant,  7  L.  T.  N.  S.  636;  NaliomJ 

46;  Fox  V.  Fisher,  3  B.  &  A.  135,  Ray  Ass.  Co.  r.  Francis,  L.  R.  10  C.  D.  418; 

V.  Ray.  G.  Coop.  264.  Tayhr  r.  Ecktrsky,  L.  R.  5  C.  D.  740; 

(c)  Ex.  Afarftfi.  19  Vez.  490;  and  ^e     Webb  v.  Whinney,  18  L.  T.  N.  S.  623. 


e.  Horvoood,  M.  h  M.  169,  affirmed 
Mont.  24. 

{d)  Ex.  Casth,  3  M.  D.  &  D.  120. 
Ante,  p.  522  (i),  523  (a^). 

(j)  Ex.  Qamey,  13  L.  J.  Ba.  17. 

(f)  As  in  Ex.'  Ourney. 

(g)  41-2  Vic,  c.  31  (E.),  s.  20,  com- 


(/)  Davenport  r.  Leech,  (Dock  War- 
rants), M.  &  Bl.  165;  Oreaumg  y. 
Clark,  (same),  4  B.  &  C.  316;  Lmetur. 
Dorrien  7  Tan.  278;  Lacom  v.  L^Sm, 
(Ship-Mortgage.Deed),4  GiflF.  75;  Mor- 
ris V.  Cannau,  (Share^Certificates),  31 
L.  J.  Ch.  425  (Confirming  nmilar  de- 


pared  with  s.  2,  3;  42-3  Vic,  c.  50  (I),  cisions  in  2  M.  D.  &  D.  625  and  the  3 

s.  20,  compared  with  s.  2,  3.     Sen  as  Dea-  625  and  the  3  Dea.  185);  Ridont 

to  the  former  law  Harding  v.  Fairbro'  v.  Lloyd,  (transfer-ticket  or  Dock- Note) 

ther,  L.  R.  15  Eq.  223;  and  Stand/eld  (a  case  which  might  also  have  been  de- 

V.  Cubbitt,  2  D.  G  J.  222 ;  Badger  v.  cided  on  the  principle  stated  ante,  p. 

Jeff'^ies,  29  L.  J.  Q  B.  73.  528  (m).  Mont.  103. 

(A)  See  Ante,  p.  519  (e,g}^  520  (d).  (m)  Ante,  p.  514  (l%  517  (l). 


(i)  See  Ante,  p.  520  (6,«). 

(j)  See  Ante,  p.  521  n.  (in). 

{1^  Fletcher  y.  Mamtmg,  12  M.  &  W. 


(w)  See  L.  R.  10  C  D.  418, 1.  32-7; 
L.  R.  6  Ch.  631. 
(o)  Lacon  y.  Lifsn. 
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(a)  (I)  &c.  though  unendorsed  {b)  the  amount  secured  by  it 
being  the  subjecfl  in  question  (a),)  passes  from  the  bank- 
rupt to  him  whose  interest  is  claimed  (c)y  or  to  a  receiver 
adding  on  his  behalf  (</),  or  (perhaps  (ii))  to  the  sheriff  {e) 
(though  acfling  at  the  suit  of  another  (^)),  or  even  to  one  to 
whom  the  bankrupt  has  made  a  profe§sing  disp)osition  of 
them  (f);  nor  if  the  goods  be  sold  and  the  purchase-money 
paid  to  him  whose  interest  is  claimed  (^)  &c.;  nor  if  the 
goods  be  destroyed  {h)  (in);  nor  if  the  consent  of  him  whose 
interest  is  claimed  be  withdrawn  (i)  (iv).  And  each  of 
these  circumstances  operate  whether  the  bankrupt  him- 
self (i)  or  he  whose  interest  is  claimed  (k)  or  both  (/)  or 

rect  or  not),  that  endorsement  was  essential  to  the  transfer  of  any  interest 
(legal  or  benoficinl)  in  the  ship  (m).  Hut  the  acquisition  of  oity  document  of  title 
from  tlic  bankrupt  takes  it  (the  docHmeut)  out  of  Lis  possession,  and  perhaps 
also  his  urder  and  disposition  (n),  though  it  may  not  have  that  effect  on  the 
JumI  reprtsenteii  by  tlie  document  (o). 

(i)  As  to  whether  this  extends  to  documents  by  which  the  amounts  oinng  on 
the  bills  are  further  secured,  see  the  ca^es  in  the  note  (/>). 

(ii)  An  atteu)pt  has  been  made  (q)  to  refer  the  cases  in  tlie  note  (f)  to  the 
absence  of  the  consent  of  him  whose  interest  was  claimed;  but  the  court 
professed  to  decide  in  those  cases  (f)  that  seizure  takes  the  possession  oat  of  the 
bankrupt,  anless  (as  an  earlier  case  (r)  is  admitted  (•)  to  have  established)  the 
seizure  was  so  purely  formal  as  to  operate  only  on  goods  which  the  sheriff  was 
entitled  to  seize,  it  being  a  nile  that  a  party  who  is  nof  entitled  to  take 
possesion  of  goods  can  only  do  so  by  at  least  occupying  the  place  where  they 
are  ( '),  whereas  a  party  who  u  thus  entitled  can  do  so  by  entering  and  seizing 
one  article  in  the  name  of  all  (u). 

(hi)  In  this  case  the  bankruptcy-crediton  have  no  claim  on  any  sum  for 
which  the  goods  may  have  been  insured  (h). 

(IT)  As  to  evidence  of  the  withdrawal  of  consent,  see  below  (o). 

{a)    Ex    Mowbray,   1   J  &  W.  428;  v.  C. ;  R.  v.  L.;  Af.;  P.;  D. 

Ex.  Prtr«,  (4th  pt),  3  M.  D.  &  D.  (»«)  See  «til«,  p.  474. 

595;  Ex.Barntlt,  (3rd.  pt.),  D.  G  203.  («)  Oibson  v.  Overbury,  7  M.  &  W. 

(b)  M  i  P.  555;  explained  in  L  R.  2  C.  P.  530-1. 

(r)  D.  V.  L.;  L.  v.  L;  At.  v   C;  \.  (o)  >ee  L  K.  2  C.  P.  530-1. 

A    C.r.  F  ;  and  the  cases  in  note  (a).  (p)  Ex.  Price,  (3rd  pt.);  e.  Bameli, 

(d)  7'.  V.  E.  (3rd  pt.) 

(e)  F.T  B.;  F.y.M;  Gr,  (g)  Edeyr.  CuthberUom,  L.  R.  19  Eq. 
U)  O.  V.  C;   W.y.  VV.  266 

{g)   Wilson  V.  Wilion,  29  L.  T.  N.  (r)  Barrow  v.  Belt,  5  E.  &  B.  540. 

S.  t«6J.  (»)  ^ee  especially  2  D.  G.  J.  242. 

(A)  Sv  Uh  V.  B'llruell,  Buck  149.  (<)  FlrUker  r.  Henley,  L.  B.  5  C.  D. 

(i)  32-3  Vic,  c.  72  (E.),  s.  15  (5);  809;  which  compare  with  the  cases 

20-1  Vie  ,  c.  60 •(!.),  8.  313.  cited  ante,  p. 330  (k). 

(j)  W.  V.  H'.  (i«)  SaidF.  r.  H. 

(k)  S.  A.  C.r.  F.;  T.  r  R.  (»;  p.  534-5. 

(/)  D.  r.  L.;  G.  v.  C;  L.  v.  L.;  M. 
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some  third  person  {a)  have  brought  them  about ;  and  though 
concealed  from  the  world  (6);  and  though  brought  about 
with  intent  to  defeat  bankruptcy-creditors  (c) ;  and  though 
the  interest  claimed  was  derived  under  the  bankrupt  (d); 
but  (when  he  whose  interest  is  claimed  has  withdrawn  the 
possession,  consent,  &c.,)  only  if  he  has  done  so  to  enforce 
his  rights  against  the  bankrupt  {e).  But  none  of  these 
circumstances  operate  if  preceded  (f)  even  on  the  same 
day  (^),  by  some  event  to  which  the  bankruptcy  relates 
back,  (unless  (/*)  attended  by  such  absence  of  notice  and 
other  incidents  as  to  bring  it  within  the  protecfling  clauses 
(i)) ;  nor  (of  course)  if  the  possession  passes  merely  to  one 
who  is  to  hold  it  on  behalf  of  the  bankrupt  (j) ;  nor  if  it  be 
afterwards  restored  to  the  bankrupt  (k) ; 

Nor  does  the  clause  apply  if  the  possession  would  have 
been  withdrawn  but  for  the  fraud  of  the  bankrupt  (/).  Nor 
does  the  clause  apply  {m)  to  such  choses  in  adlion  (w)  as 
fall  under  the  rule  already  (o)  stated  respecfling  priorities, 
if  knowledge   (i)  of  the  rights  of  him  whose  interest  is 

(i)  However,  ahsence  of  knowledge  and  of  all  attempt  to  communicate  it 
does  not  make  it  certain  that  the  fund  &c.  is  in  the  reputed  ownership  of  the 
hankrnpt  (p). 


(a)F.  T.  lf.;F.  r.B.;  Gr. 

lb)  S.  A.  C.  r.  F.,  p.  413  /.  31-4. 

(c)  S.  A.  C.  r.  F.,  p.  414  /.  2,  3; 
Jon9S  V.  Dwyer,  15  Ea.  21.  overruling 
in  effect  Darby  v.  Smith,  8  T.  R.  82, 
and  Toussaini  v.  Hariop,  Holt  335,  ex- 
cept so  far  as  they  are  referrihle  to  the 
principle  stated  helow,  n.  (^) 

(d)  As  in  most  of  the  ahove  cases. 
(«)  S'.A.  C.r.F.,p.413/.35-7,414 

(.5-6. 

(f)  Authorities  directed  (in  the  ad- 
denda) to  he  inserted  in  p.  70  (t),  and 
71  (I). 

(g)  Ex.  RkhardsoH,  3  Dea.  506;  and 
see  as  to  corresponding  point  on  the 
BUls  of  Sale  Act,  anU,  p.  514  (m),  515 

(«)• 

(*)  Re  HTright,  L.  R.  3   C.  D.  70, 

modified  as  to  the  hankruptcy  (under 

the  former  law)  of  a  pauper  prisoner 

for  debt  in  Bramweli  v.  JSgtmgtoH,  L. 

R.  1  Q.  B.  494. 


(i)  32-3  Vic,  c.  71  (E.),  s.  94-5; 
see  20-1  Vic,  c.  60  (I.),  s  328-9;  below 
Ch.  LXII. 

(j)  Ante,  p.  523  (#). 

{k)  E.  Shutlkworth,  1  D.  &  Ch.  223. 

(/)  Ex.  Belt,  1  D.  G.  577. 

(m)  Agra  Bk.  r.  IVorctsUr,  L.  R.  3 
Ap  555;  in  which  (at  p.  561,  /  24- 
35)  the  matter  is  explained;  Dag  v. 
Dag,  1  D.  G.  J.  144;  Gardmr  v.  Lad^ 
Ian,  4  M.  5^  C.  129;  e.  Richardson,  3 
Dea.  506 ;  Rogen  r.  Sellg,  25  L.  J.  Ba. 
41 ;  Stuari  r.  Shtlleg,  11  Jur.  N.  S.  25, 
and  very  many  other  cases.  And  see 
ant«,  p.  432  (<f). 

(n)  Defined,  ante,  p.  3. 

(o)  AnU,  p.  388,  (/)i  439  »qg. 

(p)  £x.H«alAcof«,2M.  D.&D.7n; 
Ex.  PooUg,  ib.  505,  contra,  sd.  3  K.  & 
J.  140,  and  perhaps  in  Cooka  y.  Haa- 
iiuii^.  L.  R.  3  C.  P.  334,  and  see 
Thompum  y.  Speira,  13  Sim.  473-4. 
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claimed  has  been  communicated  to  the  person  prescribed 
by  that  rule  (a)  (i):  and  the  clause  is  equally  excluded 
whether  the  knowledge  was  acquired  from  the  bankrupt 
(5),  from  the  party  interested  (c),  or  otherwise  (d);  and 
though  the  fund  was  likely  to  be  brought  into  court  (^),  and 
was  (after  the  time  to  which  the  bankruptcy  relates  back) 
brought  there  (e) ;  but  not  if  the  subje(5l  was  a  joint-stock- 
share  standing  in  the  name  of  the  bankrupt  (f);  nor  if  the 
knowledge  was  communicated  casually  (g)  (ii)  and  acquired 
outside  the  course  of  business  (h);  nor  if  some  event  to 
which  the  bankruptcy  relates  back  {i)  happened  before  it 
was  acquired  (j)  and  the  circumstances  whicJh  are  enumer- 
ated in  the  protecfling  clauses  (k)  were  absent  (/).  But 
knowledge  in  one  member  of  a  company  (though  unincor- 
porated) is  not  deemed  knowledge  in  the  company  (/»). 
Nor  perhaps  (n)  is  knowledge  sufficient  when  the  fund  is  in 
court,  unless  (o)  the  concurrence  of  the  holder,  trustee, 
&c.,  would  be  necessary  to  a  disposition  of  it,  but  a  stop- 
order  is  (p)  an  efifecflual  substitute.  And  knowledge  of  a 
dealing  with   a  debt  which  afterwards  becomes  charged 

(i)  The  qaestion  whose  knowledge  is  sufHcient  for  this  purpose  and  whote 
for  that  are  always  discussed  as  one.  The  knowledge  of  a  former  owner  is  not 
suflScfent  (g). 

(ii)  Whether  the  comronnlcation  was  casual  is  a  question  for  the  jury,  and 
this  seems  to  be  the  only  point  decided  in  the  case  in  the  note  (r). 

(a)  See  ante,  p.  435,  sqq.  (k)  Referred  to  ante^  p.  533  (j). 

{b)  A.  B.T.  W.;  R.  (/)  Ex.  Styan,  (2d. pt.),  2  M.  D.  &  D. 

(c)  O,  V.  L.  219,  which   is  not    contradicted    by 

(d)  R.  V.  S.',  S.  V.  S,  Caldtoell  r.  Cwrri»,  L.  R.  13  Eq.  188, 

(e)  D.  V.  D.  for  there  it  appears  to  be  highly  pro- 
(J)  Ex.  LancatUr  C.  N.  Co.  r.  DUworihf  bable  that  the  true  owner  knew  of  the 

(2ndpt.),  1  D. &  Ch.411,oyemiling(in  bankruptcy. 

effect),  PooUy  r.  Atkuuon,  2  M.  D.  &  (m)  Thompson  r.Speira,  13  Sim.  469. 

D.  505.  (n)  See,  however,  1  D.  6.  J.  136  /. 

{if)  EAcards  v.  Martm,  L.  R.  7  £q.  1-3. 

121,  qualified  SmUh  v.  SmUh,  2  Cr.  &  (o)  Maitkwu  ▼.  Gabb,  15  Sim.  51. 

M.  231.  (p)  BartUtt  v.  Barilelt,  1   D.  G.  J. 

(A)  Essential,  A,B,t.  W,  127;  see  also  Stmrt  v.  Cockwtil,  L.  R. 

(t)  See  Authorities  directed  in  the  8  £q.  607,  which  gw. 

addenda  to  be  inserted  in  p.  70  (•)  and  (9)  Bmikii  t.  Bartkit,  1  D.  G.  J. 

71  (•).  135-6. 

( j)  Pooky  r.  AikiiuoH,  2  M.  D.  &  D.  (r)  Edmarit  t.  ScoU,  1.  Mao.  &.  Gr. 

505.  962. 
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Sopplementary 
matters. 
Evidence  of 
Repatation  of 
Ownership. 


Evidence  of 
Consent  and  of 
withdrawal  of 
it. 


Upon  a  fund  in  .court  takes  the  security  as  well  as  the  debt 
out  of  the  creditor's  order  and  dispositions  (a),  whether  the 
fund  be  in  court  when  the  dealing  is  made  (i),  or  be  after- 
wards brought  there  (c). 

Whether  any,  and  how  many,  of  those  who  gave  credit 
to  the  bankrupt  reputed  him  owner  of  the  goods  cannot  be 
positively  ascertained.  It  therefore  becomes  necessary  to 
fix  on  certain  circumstances  as  presumptive  proof  that  all 
thus  reputed  him  who  knew  the  situation  of  tlie  goods  (for 
the  knowledge  of  others  is  not  material  {d)).  The  question 
what  circumstances  shall  be  fixed  on  is  one  of  law  (e);  but 
the  question  what  rare  circumstances  may  have  the  same 
effe(5l  (f),  and  by  what  circumstances  the  presumption  may 
be  rebutted  (^),  depend  on  details  so  minute  as  seldom  to 
afford  precedents,  and  are  therefore  treated  as  questions  of 
facfl;  although  evidence  of  general  reputation  is  also 
admissible  (h);  and  ownership  once  existing  raises  a 
presumption  that  the  reputation  of  it  continues  after  itself 
has  ceased  («).  The  circumstances  have  already  been 
mentioned  which  are  considered  evidentiary  of  reputed 
ownership  (;'),  and  of  change  in  it  (k). 

So  the  question  whether  Consent  (/)  to  the  bankrupt's 
possession  has  been  given  by  him  whose  interest  is  claimed 
can  often  be  determined  only  by  circumstantial  evidence; 
and  the  courts  have  decided  t^at  it  may  be  presumed 
though  he  relied  on  his  solicitor  {m) ; — and  thkt  the  circum- 
stance that  the  goods  would  be  damaged  by  removal 
prevents  it   being  implied   (»);   and  that  its  withdrawal, 


(a)  Day  v.  Day,  26  L  J.  Ch.  585; 
Lord  v.  Cohin,  2  Dr.  &  Sm.  82. 

(6)  L.  V.  C. 

(c)  D.  V.  D. 

(d;  Sd.  Watkifu  v.  Comton  L.  R.  8  Ch. 
5-2A-9:  sd,  Vaux  r.  Comton,  L.  R.  9 
Ch.  605-8. 

(e)  Re  Styan,  \  M.  D.  &  D.  219. 

<  / )  Prtsmall  v.  LMVegrov,  6  L.  T. 
N.  S  329. 

ig)  Edwards  v.  Scott,  I  M.  &  Gr.  962. 


(A)  Giirr  v.  Rutton  Holt.  327. 

(i)  langard  v.  Messiter,  1  B.  &  C.  308. 

(J)  Ante,  esptHiially  p.  522  (i)>-52S 
(i),  523  (m),  524(6,  o). 

(k)  Ante  p.  524  (/),  526  (|i)-532(0, 
633  (a).534  (r). 

(1)  As  to  its  necessity,  see  amta,  p. 
524  (I,  k). 

(m)  Bartlett  v.  Bartiett,  (2d.  pt.),   I 
1  D.  G.  J.  127. 

(«)  P«mieU  y.  Fox,  i  F.  &  F.  617. 
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(which,  if  it  happen  before  the  time  to  which  the  bank- 
ruptcy relates,  takes  the  case  out  of  the  clause  as  effe<fl- 
ually  as  if  consent  had  never  been  given  (a)),  will  be 
inferred  from  his  attempting  to  take  possession  (i),  and 
from  his  diredling  his  agent  to  take  it  {c)  (at  least  if  the 
agent  begin  to  a<5l  (d)) ;  and  will,  when  the  chattel  is  on 
board  ship  (^),  or  is  such  a  chose  in  adlion  as  falls  under 
the  rule  already  (f)  stated  (whether  it  be  a  debt  (g),  shares 
(A),  proceeds  of  sale  of  a  Commission  (/),  a  Reversionary 
interest  in  a  fund  (j)  or  otherwise  (k)),  be  inferred  from  his 
giving  (/)  or  posting  {m)  a  notice  to  the  person  by  whose 
knowledge  priorities  would  be  regulated  (n)  oi*  to  the  person 
most  nearly  occupying  that  position  (o)  or  to  his  'solicitor 
{p); — and  that  posting  such  a  notice  is  equally  eflfe<5lual 
though  it  does  not  reach  him  till  after  the  time  to  which 
the  bankruptcy  relates  (^),  or  at  ajl  (r) ;  and  though  it  might 
have  reached  him  sooner  (5),  or  in  time  (t),  if  posted  earlier. 

The  acquisition  of  documents  of  title  (when  such  exist)  is 
not  equivalent  to  withdrawal  of  the  consent  («),  but  has 
been  said  to  be  necessary  to  make  notice  effecflual  (v). 

Bills  of  Exchange  (w)  and  Bank  Post  Bills  (;r)  which  the   BUlt  of  Ex- 

change,  &c 

(a)  Ante,  p.  531  (•).  (o)  G.  v.  M. 

(6)  Cohen  r.  SparU,  40  L.  J.  Ba.  14;  (pj  A.  ▼.  (?.;  compe.  with  mtU,  p. 

Montagw  r.  O'Brien,  L.  R.  1  C.  D.  554.  462  (i*). 

(c)  Re  BsHck,  L.  R.  4  C.  D.  496.  (9)  A.v.B.;B.  ▼.  B. 

ld)AsmB.  (r)  A.v.B.  {uUi  SoHee), 

(e)  Acramany.  Bates,  2  £.  &  E.  456;  («)  A.  t.  B.;  K. 

e.  Kelsall,  D.  G.  352.  (0  A.  y.  B. 

(/)  AnU,  p.  388  (/),  439,  eqq.  (u)  AnU,  p.  533  (o). 

(^)  Beicker  ▼.  Bellamy.  2  Ex.  308.  (»)  Jom*  v.  Gibbons,  9  Vet  410  I. 

( h)  IMtledak  r.  Pearee,  6  D.  G.  M.  G.  13. 

714.  (10)  Armietead  r.  DUworik,  2  GI.  & 

(i)  Glover  v.  Moore,  39  L.  J.  N.  S.  J.  371;  Atkins  r.  Wise,  3  M.  D.  &  D. 

Ch.  98  103;    BAHKWORTH    r.    HARRl^ 

{j)  Rickardsv.  GledsUmet,  5  L.  T.  N.  SOS,  2  D.  G.  J.  194;  Frere  r.  Sikea, 

S.  568,  aflSrming  S.  C.  3  Giff.  298.  Mont.  &  M.  263;  Hankey  r.  Douglas,  4 

{k)  Ex.  Hickey,  10  I.  R.  Eq.  117.  Dea.  1;  Jombartv.  WoolhU,  2  M.  &  Cr. 

(/)  L.  r.  P.;  land  most  of  the  caBes  389;  e.  PEASB,  19  Ve«.  25;  Sargeant 

cited  antf,  p.  532  (m).  r.  Bmrromgks,  1    Roee    153,  explained 

(m)  A.Y.  B.,B.v.  B.',K,  2  D.  G.  J.  205-6;  Smith  r.   Power, 

{n)  See  Ante,  p.  533  (a),  and  Yate  (concise), Buck.  365;  Thomfmmv.OUes,                    , 

Lee  on  Bankruptcy,  (Ist  Edj.  164-6,  2  R  &  C  422. 

and  see  e.  Bamett,  (2d.  pt.),  V-  G.  194.  (•)  Atkime  r.  Wise. 
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bankrupt  holds  as  remitted  to  him  for  any  particular 
purpose  (a),  especially  that  of  coUecflion  (i),  are  exempted 
from  this  enacflment,  on  the  ground  that  his  possession  of 
them  is  fiduciary  (c) ;  whether  the  bankrupt  be  the  Banker 
(i),  correspondent  (e)  or  agent  (f)  of  the  remitter.  And 
bills  remitted  to  a  banker  (g)  or  banker's  town  agent  (A), 
or  (under  certain  arrangements). to  a  mercantile  correspon- 
dent (0  are  presumed  to  have  been  remitted  for  the  purpose 
of  coUecflion  (j)  though  they  be  endorsed  to  the  bankrupt 
(k)  and  not  entered  as  short  (/).  And  this  presumption  is 
very  difficult  to  rebut  (m)  in  case  of  a  banker  (#«),  but  can 
be  rebutted  by  proof  that  he  purchased  the  bills  (n)  in  which 
case  they  pass  to  his  bankruptcy-trustee,  not  as  in  his  order 
and  disposition,  but  as  his  property.  Of  course?  a  bankrupt 
receiving  a  bill  on  trust  for  a  third  person  is  not  entitled  to 
any  lien  on  it  against  the,  remitter  ff). 

Money  received  from  sale  &c.  of  such  bills,  and  money 
from  time  to  time  representing  it,  is  subjedl  to  a 
constructive  trust  for  the  remitter  under  the  same  circum- 
stances as  the  bills  themselves  would  be  (o), 

{a)  Authorities  cited  anU,  p.  635  n.  (/)   B.  r.  H.;  P.;  T.  v.  G.,  p.  423  /. 

(10).  (from  foot)  6. 

(6)  B.  r.  U.iP.;  S.  r,  P.  (m)  See  B.  r.  B.  p.  201 ,  202  (w) ;  S.  r. 

(c)  See  ante,  p.  528  (m).  B.;  T,  ▼.  C,  (modified  ib.,  p.  430  /.  l- 

(d)  A.  r.  W.',  F.  r.  5.;  P.;  S,  v.  B.;     6). 

T,  y.  G.  («)  See  P.,  p.  44;  sd.,  T.  v.  <?.;  p. 

{e)  J.  V.  W. ;  S.  r.  P.  428-9. 

(/)  H.  r.  D.  (o)  Bond  r.  Forster,  1  M.  D.  &  D. 

tf      (g)  B.  r.  H.i  T,y,  G.  10,  especially  p.  15;  and  see  3  M.  D. 

(A)  A.  r.  D.;  P.  &  D.  107  8;  and  19  Vez.  44  L  14-15, 

(«)  /.  T.  \V.  and  contra,  19  Vez.  37  L  27-8,  46  L  21- 

(j)  A.r.  W.i  B.T.U.'y  S.T.  B.\  T.    2.     But  this  contrary  doctrine  seems 

V.  O.  founded  on  the  doctrine  of  Taylor  y, 
{k)  A.T.^IV.;  B.T.  H.;  T.  v.  G.,  p.     Piumer,  now  overruled,  see  L.  R.  13  C. 

424/.  4.  D.  717. 
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CHAPTER  LX. 

PRIORITY   DPDG.    ON    FRAUD    IN    THE    DISPONORI     GENERALLY. 


We  now  (a)  come  to  the  last  principle  by  which  priorities 
are  regulated,  namely,  that  one  who  acquires  an  interest 
in  property  under  a  deahng  by  which  the  disponor  &c. 
designs,  or  which  to  his  knowledge  tends,  to  defeat  those 
to  whom  an  inconsistent  claim,  founded  on  value  or  on 
public  p)oUcy,  may  afterwards,  through  his  dealings  or 
conducl,  accrue,  is  postponed  to  those  claims.  A  more 
reasonable  rule  might  have  been  that  one  who  acquires  an 
interest  in  a  dealing  by  which  he  hifnsclf  designs,  or  which 
to  his  knowledge  tends,  to  produce  such  a  result,  should 
be  thus  postponed ;  but  the  legislature  has  preferred  to  lay 
down  the  other  rule  and  then  except  cases  in  which  the 
interest  is  acquired  for  value  in  good  faith, — probably 
because  they  considered  the  preponderance  of  moral  right 
to  be  in  favour  rather  of  a  claim  founded  on  value  or  policy 
than  of  a  gift  which  (however  innocently  accepted)  was 
made  with  a  fraudulent  tendency  or  design, — or  because 
they  deemed  the  retention  of  the  property  fraudulent  after 
knowledge  that  it  had  been  bestowed  with  such  a  tendency 
or  design,  and  the  ascertainment  of  the  precise  moment 
when  that  knowledge  was  acquired  impossible. 

From  the  above  principles  flow  three  rules,  which 
necessarily  differ  somewhat  in  detail: — that  available  by 
Creditors  claiming  independently  of  bankruptcy  &c.,  who, 
because  their  claim  lies  equally  against  all  the  debtor's 
property  of  any  given  kind,  and  would  therefore  (if  allowed 
to  overreach  all  his  dealings  save  those  made  for  value  in 
good  faith)  be  too  great  a  clog  on  alienation,  are  permitted 

(a)  The  other  principles  are  stated  on/e,  p.  345,  358,  363, 375,  495. 
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to  displace  such  dealings  only  as  are  fraudulently  intended, 
or  likely  to  leave  the  debtor  insolvent ; — that  available  by 
Creditors,  but  only  on  the  Bankruptcy  &c.  of  the  debtor, 
in  which  case  they  overreach  such  other  dealings  also  as 
tend  unfairly  to  prevent  the  equal  distribution  of  assets; — 
and  that  available  by  Purchasers  &c.,  whose  claim,  confined 
to  a  particular  subjedl,  prevails  against  all  whose  moral 
right  is  considered  inferior  to  their  own.  But  the  claims 
of  each  of  these  classes  are  restridled  in  the  manner  about 
to  be  stated. 
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CHAPTER  LXI. 

PRIORITY  OF  CREDITORS  &C.  OVER  FRAUDULENT  CONVEYANCES. 


The  first  rule  deducible  (a)  (i)  from  the  principle  just  (b)  Frauds  upon 
stated   has  been   formulated  by  a   statute  {c),  which   is   j^^^^^ 
liberally  construed  to  prevent  fraud  (i),  and  is  said  {e)  to  be   in  general, 
but  a  declaration  (f)  and  expansion  (g)  of  judiciary  law. 
A  creditor  (f),  even  under  a  bond  obtained  without  giving 
value  (A),  is  entitled,  as  is  also  (it  seems)  any  transmittee 
for  value  (i)  (including  the  Crown  claiming  for  Forfeiture 
(j)  or  an  Heir-in-Tail  claiming  by  descent  (A)),  to  priority 
over  dealings  (d)  or  clauses  in  dealings  (/)  with  the  debtor's 
property;  whether  the  remedy  which  he  seeks  is  to  recover   Applicability 
Possession  {k)  or  Damages  (w),  or  to  obtain  a  Declaration   ^  ^  «  R^  e- 
of  his  rights  (n) ;  or  to  Administer  the  debtor's  estate,  after 
the  latter's  Death  ((?),  or  in  Bankruptcy  (/),  or  Winding-up 
{q);  or  to  Levy  an  Execution  (r)  or  a  Distress  (ii);  or  to 

(i)  Many  of  tbe  questions  respecting  the  application  of  this  rule  receive  the 
same  solution  respecting  that  of  the  rule  («)  available  by  Purchasers.  As  re- 
gards these,  the  authorities  applicable  to  either  rule  are  dted  in  thii  chapter, 
but  distinguished  by  parenthetical  statements. 

(u)  As  a  landlord  can  distrain  goods  of  a  third  person  while  on  the  premises, 
the  question  whether  this  statute  applies  in  favour  of  a  Landlord  distraining 
can  only  arise  when  the  goods  have  been  removed,  and  in  that  case,  a  similar 
rule  applies  under  a  later  enactment  (!)• 

(0)  AnU,  p.  538.  (m)  Edtoards  v.  HarUn,  2  T.  R.  587. 

(6)  Ani§,  p.  537.  (n)  Maekay  v.  Dougltu,  L.  R.  U  £q. 

(c)  13  EL.  c.  5  (E.);  10  Cha.  I,  sess.  106;  Crwky  v.  Ehoorih^,  L.  R.  12  C. 

2,  c.  3  Cir.).  D.  158;  lUu%  River  M,  Co,  v.  Aiumil, 

(<0  Twyne's  Can,  3  Co.  82a;  sd..  Co-  L.  R.  7  Eq.  347;  see   Bkmkmtopp  v. 

dagan  v.  Kemtett,  Cowp.  434,  s.  1 1,  12.  Bknkuuapp,  1  D.  6.  M.  6.  495. 

(«)  3  Co.  8b;  Cowp.  434.  (o)  Prmman  v.  Peps.  L.  R.  5  Ch. 

(/;  E.  [i.e.  English  Statute],  s.  2;  538;  Taylor  v.  Coemrn,  L.  R.  1  C.  D. 

Ir.  [le.  Irish  Stetute],  s.  10.  636;  Smmdtr^  BtiaU. 

(^)  Adamu  v.  HtUUit^  L.  R.  6  Eq.  (p)  Jonu  v.  Gordon,  L.  R.2  Ap.  616; 

468.                                                [133.  C.  V.  B.;  Uolmet  v.  Psmwy,  3  K.  &  J. 

(A)  8Unu  V.  VanhmftkmfMn,  11  Hare  104. 

(t)  The  statute  enumerates  several.  (9)  Rmm  Rietr  4t.  Co.  t.  AUotUf  L. 

0)  Pauneefooi  v.  Bhmt,  Lane  44,  45,  R.  7  Eq.  347. 

cited  3  Co.  82a;  Raleigh's  Caee,  Lane  (r)  Twgm**  Cam,  3  Co.  80b. 

48;  r.  Saum!er$'  BstaU,  4  Giff.  149.  («)  Discussed  below,  Ch.  LXIII. 

(k)  Leonard  v.  BaeoH,  Cro.  El.  234.  '  (0  U  Gea  II,  c.  19,  i.  1. 

(0  French  y.  Freiteh,  6  D.G.  M.  G.  95. 
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charge  the  disponee  (after  the  debtor's  death)  as  Executor 
in  his  own  wrong  (a) :  and  whether  the  subje<5l  be  a  Tene- 
ment (5),  or  a  Chattel  (b):  and  whether  the  postponed 
dealing  was  a  disentailing  (c)  (i)  or  other  disposition,  a 
collusive  (ii)  Suit  Judgment  or  Execution  (i),  a  Bill  of 
Exchange  (^),  Bond  (i),  &c»,  or  (much  more)  a  contract  to 
give  any  of  these ;  and  whether  the  intention  or  tendency 
was  to  defeat  (f)  or  merely  to  delay  (f)  (iii)  creditors  &c.v 
and  though  the  subjecfl  be  such  as  could  not  be  taken  in 
execution  at  the  time  the  acfl  (g)  was  passed,  if  it  could 
when  the  dealing  occurred,  as,  Stock  (A);  and  though  the 
postponed  dealing  was  accompanied  by  any  pretence, 
colour,  feigned  consideration,  or  expressing  of  a  use  (f); 
and  though  it  was  made  under  a  general  (iv)  Power  (»);  or 
through  the  medium  of  a  Trust  (f);  and  though  the 
intention  was  to  defeat  &c.  one  debt  only  {k)  whereas  the 
dealing  is  postponed  to  all  {k) ;  and  though  that  debt  was 
one  for  which  the  debtor  in  question  was  but  a  Surety  (/);, 
and  though  it  was  a  future  (w),  (or  even  inchoate  («),  as 
a  sum  to  be  claimed  for  Costs  (n)  Alimony  («)  or  Damages 

(i)  A  disposition  displaced  nnder  this  rule  is  as  effectual  in  barring  isene  in 
tail  and  estates  lying  behind  estates  tail  as  one  not  so  displaced  (o). 

(ii)  This  word  must  be  implied,  because  otherwise  there  could  be  no  inten- 
tion on  the  debtor's  part,  nor  tendency  arising  from  his  conduct,  to  defeat  ereditors. 

(hi)  Hence,  such  assets  only  as  will  be  available  when  the  debt  becomes  pay- 
able  are  to  be  reckoned  in  determining  whether  the  settlor  was  solvent  (p). 

(iv)  That  is,  a  Power  to  give  the  property  to  whomsoever  the  party  pleaseni 


(a)  Edward*  V.  Harben,  (2d.  point),  Stone  v.  Vmkeythmifsm,  11  Hare  133; 

2  T.  R.  587.  Strong  v.  Strong,  18  Bea.  408. 

(6)  E.  s.  2;  I.  8.  10.  (/)  Mr.  Dart  cites  Gooiriek^y,  Tagbr, 

(e)  Implied  in  £.  s.  3,  and  in  Tark-  2  D.  G.  J.  S.  135,  as  proving  this,  bat 

ton  V.  Liddell,  17  Q.  B.  415.  it  arose  in  bankruptcy,  and  cannot  be 

(rf)  E.  8   1 ;  I.  s.  10.  safely  relied  on  in  favour  of  any  bnt 

(e)  Jones  Y.  Gordon^  L.  R.  2  Ap.  616.  (anh-iq^fry-creditors,  as  appears  eipec- 

(f)  E.  s.  2;  I  s.  10.  iaily  from  2  H.  &  M.  387  /.  21.     See 
is)  13  El.  0.  5;  10  Cha.  I.  (Ir)  sess.  also  Botty, Smith,  21  Bea.  511. 

2  o.  3.  (m)  Sd.  in  effect,  Barling  y.  B. 

(k)  Barrack  v.  Me.  Culhch,  3  E.  &  (<■)  Blenkinaopp  v.  BUnkhuopp,  1  D. 

J.  110.  G.  M.  G.  495. 

(t)  Whittingtonv.  Jenninga,  6  Sim.  493.  (o)  Tarkton  v.  LiddeU,  1 7  Q.  B.  4 1 5. 

ij)    Magawle^*s  Inutt,   (Trust  void  {p)  Freeman  y.  Popa,L,VL.  5 Ch,  543^ 

agt  Creditors),  5  D.  G.  S.  1.  /.  2-4,  545  /.  7-11. 

(k)  Barling  v.  Bishopp,  29  Bea.  417, 
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for  a  Wrong  (a)  or  for  a  breach  of  Trust  (6));  and  though 
an  acflion  to  recover  it  was  pending  (c);  and  though  the 
debtor  was  too  weak  m  mind  to  realize  the  tendency  of  the 
dealing  (d),  (at  least  if  all  his  property  was  disposed  of  by 
it  {e)  and  the  disponees  understood  its  nature  {e));  and 
though  it  consisted  merely  in  procuring  a  disposition  of  the 
property  from  some  other  person  (f)  (i);.  and  though  the 
debtor  has,  by  subsequent  outlay,  increased  the  value  of 
his  disponee's  interest,  which  he  would  not  have  done  if 
he  had  known  that  his  creditors  could  displace  it  (g),  (for 
each  outlay  is  a  further  fraudulent  dealing) ;  and  though  all 
debts  owing  when  the  dealing  took  place  were  paid  before 
the  commencement  of  proceedings  to  set  it  aside  (h). 
Even  creditors  becoming  such  after  the  dealing  took  place 
may  displace  it  under  this  rule  {i).  And  a  debtor  herself 
has  been  held  (j)  entitled  to  set  aside,  for  the  purpose  of 
paying  her  creditors,  a  limitation  to  whomsoever  she  might 
appoint  and  (on  failure  to  appoint  before  her  death)  to 
those  on  whom  it  would  then  have  devolved  if  she  had 
been  owner. 

(i)  In  this  case  the  money  is  the  only  thing  with  which  the  debtor  deals,  un- 
less he  has,  before  the  conveyance,  acquired  (by  a  eontraot)  an  interest  in  the- 
eabject  of  purchase.  Consequently,  in  that  case  only  can  the  dealing  be  post- 
poned to  purchasers  &c  by  the  statute  discussed  below  (ik),  and  in  that  case 
only  could  it  be  postponed  to  creditors  by  this  statute  (0  nntU  the  recent  enact- 
ment (m)  by  which  Sheriffs  are  authoriied  to  take  money  in  execution,  since 
which  the  rule  now  under  discussion  hae  been  extended  (n)  to  money. 

(a)  Barling  v.  Bishopp,  29  Bea.  417.  Gardmer,  L.  R.  7  Eq.  317;  Graham  v. 

(b)  Strong  y.  Strong,  18  Bea.  408.  Furber,    14    C.  B.    417   (fin.);   Edk  v. 

(c)  DarvUh  v.  Terry,  (Mortgage  valid  Knowk$,  2  Y.  &  C.  Ch.  172,  (hi  which 
against  Creditors),  6  H.  &  N.  807.  Ikowever  the  pit.  seems,  from  p.  178,  to 

{d)  Comiih  v.   Clarke,  ( Settlement  have  succeeded  not  as  creditor,  but  as 

void  against  Creditors),  L.  R.  14  Eq.  purchaser). 
184.  (0  Freeman  v.  Pope,  L.  R.  5  Ch.  54ft; 

(c)  As  in  C.  V.  C.  Jenkgn  y.  Vaugktm,  3  Drew.  4S5. 

(f)  Barton  v.  Vanheythuysen,  (I at  (j)  Pom/ v.  iVnil,  L.  R.  15  C.  D.  580. 
point)  (Trust-deed  void  agt.  Creditors)        (*)  Ch.  LXIII. 

11  Hare  126;  Barrack  v.  Me.CuUoch,  (/)  Sugden  on  Vendors  (14th  Ed.), 

(same),  3K.&  J.  110;  FrcncAv.  FrcficA,  706;  Authorities  cited  in   3  K.  &  J. 

(same),  6  D.  G.  M.  G.  95.  1 17  (in.). 

(g)  Tayhr  v.  Coenen,  (Settlement  (n)  1-2  Vic,  o.  110  (E.),  8.  12;  3-4 
void  agt.  Creditors),  L  R.  1  C.  D.  636.  Vic,  c  105  (I),  8.  20. 

(A)   T.  V.  C,  p.  640-1;  Maekay  v. 
Douglas,  L.  R.  14  Eq.  106;  Ware  v. 
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ConditioBi  of         But  the  rule  is  confined  to  property  capable  of  being 

taken  in  executk)n  {a);  and  only  applies  (b)  if  the 
embarrassment  of  creditors  &c.  was  either  the  intention  {c) 
or  the  obvious  tendency  {d)  of  the  impugned  dealing  or 
limitation, — ^a  circumstance  equally  necessary  though  the 
debtor  may  have  afterwards  so  dissipated  the  assets  which 
he  had  when  he  made  it  as  to  preclude  the  payment  of  his 
debts,  some  of  which  also  existed  at  that  time  («);  and 
(perhaps)  only  if  either  the  debts  then  owing  exceeded  the 
then  available  assets  (exclusive  of  the  interests  parted  with 
•  (/))>    o^  some  debt    then   owing    continued    so    till  the 

commencement  of  proceedings  for  displacing  the  dealing 
{g)j  or  the  then  existence  of  an  intention  (as  distinguished 
from  a  tendency)  to  defeat  &c.  creditors  &c.  is  proved  (A) ; 
and  of  course  it  only  applies  in  favour  of  the  specified 
classes  (i),  amongst  whom  the  Crown  claiming  for  Out- 
lawry is  not  (j),  nor  is  a  mere  third  person  {k),  nor  (it  has 
been  held  (/))  is  an  Administrator  (even  when  seeking  to 
apply  the  subjedl  in  question  to  the  payment  of  debts) 
included.  But  any  sum  which  may  have  been  paid  for  the 
postponed  disposition  seems  to  constitute  a  debt  from  the 
disponor  to  the  postponed  disponee  (i»),  imless  the  latter 
has  acfled  so  dishonestly  in  the  matter  as  to  be  disentitled 
to  this  (»). 

Exceptions  to         And  the  rule  does  not  apply  against  one  who  gives  value 

the  Rale. 

(a)  Rider  v.  Kiddtr,  10  Yez.  360  (g)  See  below,  p.  547,  where  I  cite 

qualilied  mtU,  p.  640  (g),  Lewin  on  TrnsU  63  (/) ;  H,  y.  P. 

(6)  Snggested,  Fntwum  y.  Popt,  (2d.  (A)  Sd.  Frmman  v.  Pope,  L.  R.  5  Ch. 

point),  L.  R.  5  Ch.  538;  sd.  Hoimtf  y.  544-5;  Spirreti  y.  WithwM. 


£.,  8.  2;  I.,  8.  10.  (;)  OoUsmith  y.  RutstU,  5  D.  6.  If. 


\ 


Pmntjf,  3  K.  &  J.  99  (».  (t)  Anl9,  p.  539  (/,  t.j,  k). 

(c)E.,8.2;  1,8.10.  (;) 

(<0  Safficient,  Frttrntm  y.  Popt.  L.  G.  557. 

R.  5  Ch.  543-4;  Maekay  y.  DumgloM,  L.  {k)  Whiie  y.  Ji/orru.  11  C.  B.  1015; 

R.  14  Eq.  121 ;  CrouUy  y.  Bkoortky,  L.  Betty  y.  Wimdham,  6  Q.  B.  166. 

R.  12  Eq.  164/25-32.  (/)  Hants  y.  Ltadkr,   Cro.  Ja.  271, 

(c)  Ktnt  y.  Rihy,  L.  R.  14  Eq.  190,  Yelv.   196;   sd.  OrUibar  y.    Harwmr, 

(which  coyer8  Holbwajf  y.  Milbard,  I  Comb.  348. 

Madd.  414.)  (m)  Jomet  y.  Gordou,  (TraniacUon 

(/;  Sd.,  Holmtt  y.  Pmmtjf,  3  K.  &  J.  yoid  agt.  Creditor8),  L.  R.  2  Ap.  616. 

99,  100;  sd.  Spkrtit  y.  WUhm,  3  D.  G.  (n)  HaU  r.  Tmomimid,  L.  R.  14  C.  D. 

J.  S.  293.  137. 
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(a)  for  the  impugned  dealing  (b),  though  that  dealing  be   Value  ^Yen 

for  the  un- 
such  that  it  would  be  postponed  to  bankruptcy-creditors  pugneddeal- 

(c)   as  comprising  all  the  debtor's  property  {d)  or  as  a  "**• 

fradulent    preference    {e);    and    though    the    debtor  was 

insolvent  (f)  to  his  own  knowledge  (f)  and  to  that  of  the 

preferred  creditor  (g)  when  it  took  place;  and  though  he 

continued    in  possession   under    its    authority    until  the 

commencement    of   proceedings  to  displace  it  (A);    and 

though  it  was  not  communicated  to  the  party  deriving 

under  it   (A),  who  was  his  relative  (»);   and  though  the 

consideration  was    not    (j),    nor    was    the    existence    of 

unspecified  considerations   (A),  mentioned,  while  another 

consideration    was    stated  (/),    provided    that,    in    cases 

falling  under  the  rules  (i»)  by  which  evidentiary  formalities 

are  required,  some  exceptional  circumstance  («)  (such  as 

partial  render  of  the  consideration  {o) — marriage  not  being 

sufficient  (/>)  unless  preceded  by  a  transfer  to  trustees  {q) — ) 


(a)  Defined  ante,  p.  142  (a).  (f)  A.y,H. 

(6)  E,  (Creditors),  s.  5;  Jr.,  8.  14;  27  Of)  Sd.  M,  v.  P.,  p.  108,  /.  27-9. 

EH.  c.  4  (E.)  (Purchasers),  s.  4;  Ir.  s.  3;  (*)  M,  v.  P. 

exemplified,  as  between  husband  and  (>^  D.  y.  T. 

wife,  Com  v.  Reed,  (Settlement  valid  agt  (j)  BayapooU  v.  Collmt,  (Settlement 

Creditors),  L.  R.  1  C.  D.  302.  valid  agt.  Purchaser  who  knew  of  it). 

(c)  Under  the  doctrine  stated  below,  L.  R.  6  Oh.  228;  Towmiuf  v.  Toker, 
Ch.  LXII.  (same),  L.  R.  1  Ch.  459-60;  Pott  y. 

(d)  AHony  Hanwm,  (Trust-deed  TodhmmUr,  (same),  2  Coll.  76;  Thomp. 
for  some  Creditors  valid  agt.  the  rest),  mm  v.  WebeUr,  (Settlement  valid  agt. 
L.  R.  4  Ch.  622,  626;  BoUtro  v.  Ltrndon  Creditors),  4  D.  6.  J.  600. 

4-c.  Co.,  (same),  L.  R.  5  Ex.  47;  /am«  (k)  Oah  v.  WUHameon,  (Dispositiou 

V.   WhUbread,  (same),   11    C.  B.  406;  vaUd  agt  Creditors),  8  M.  &  W.  406; 

Games  r.  Bamfbrd,  (Mortgage  valid  agt.  T.  t.  T. 

Creditors),  L.  R.   12  C.  D.  314.     See  (t)  G,  v.  W.;  T.  v.  T.;  said  (with 

Alien  V.  Bonmtt,  (Trust-deed  for  some  regret),  31  L.  T.  N.  S.  2-3. 

Creditors  valid  agt.  the  rest),  L.  R.  5  (m)  Ante,  p.  178-184. 

Ch.  577,  and  Siggera  v.  Evane,  (same),  (n)  Ante,  p.  185-190. 

5  E.  ^ic  B.  567,  eiplained  L.  R.  8  C  (o)  This  occurred  in  all  the  cases 

D.  751.  cited,  and  seems  to  be  necessary  accor- 

{e)  A.Y.  //.,  B*  V.  L.  4rc.;  DanriUe  ding  to  Warden  v.  Jonee,  (Settlement 

V.  Terry,  (Mortgage  valid  agt  Credi-  void  agt.  Creditors),  2  D.  G-.  J.  76. 

tors),  6  H.  5c  N.  807;  Eslon  y.  Seoit,  (p)   Ante,  p.  189;    W.  y.  /.;    and 

^same),  6  Sim.  3 1 ;  HoUrird  v.  A  ndereon,  authorities  cdted  in  Hunt  on  Fraudulent 

(same),   (strong  case),  5  T.  R.  235;  Conveyances,  32  (^),  33(A). 

Middleton  y.  PoOoek,  (same),  L.  R.  2  (o)Sd.C(Wfwry.FronMM,(Settlem^t 

C.  D.  104;  and  see  L.  R.  8  C.  D.  751,  valid  agt.  Creditors),  27  Bea.  266. 
/.  25. 
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be  proved  (i),  or  (perhaps)  the  settlement  be  made  (a), 
though  not  necessarily  stated  to  have  been  made  (a),  in 
pursuance  of  a  written  contradl  for  value;  and  though 
false  statements  were  inserted  in  the  document  by  which 
the  dealing  was  efifedluated  {b);  and  (it  seems)  though  a 
great  part  of  the  consideration  afterwards  failed  (c),  (at 
least  if  the  rest  was  irrevocable,  as,  a  Marriage  (d));  unless 
(in  each  of  the  above  cases)  the  impugned  dealing  was 
accepted  in  bad  faith  («),  that  is,  was  acquired  either  by 
fraud  against  the  disponor  (f),  or  on  a  trust  for  him  which 
trust  was  to  be  kept  secret  so  as  to  defeat  his  creditors  (g)] 
or  was  accepted  with  knowledge  of  an  intention  in  the 
disponor  to  defeat  his  creditors  (A)  (ii)  or  of  circumstances 
strongly  indicative  of  such  an  intention  {i),  (and  not 
merely  with  negligence,  however  gross,  in  omitting  to  use 
the  means  of  knowledge  (j)), 

(i )  There  is  a  strong  presumption  that  a  settlement  expressed  to  be  in  con- 
eideration  of  natural  affection  lias  no  other  consideration  (k).  Even  a  statement 
that  unspecified  considerations  exist  does  not  make  proof  of  them  onuc' 
cessary  (i). 

(ii)  As  to  wliat  constitutes  evidence  of  ignorance,  see  the  cases  in  the 
note  (a). 

(a)    Ferrars  v.  Chtrry,  (2d.  point),  agt.  Creditors),  21   Bea,  511;  Colmm- 

(Settlement  valid  agt.  Purchaser  who  6tm  v.  Ptnhall^  (same),  1  S.  &  6.  228, 

knew  of  it),  2  Vern.  384 ;  denied  ^ra-  (which  contrast  with  CampkmY,  Cotton, 

Junuev.  Earle,  Amb.  288.  17    Vez.   263  a);    Holmu  v.  Pmmg, 

{b)  Kevan  v.  Crawford,  (Covenant  in  (same),  3  K.  &  J.  90;  Jonta  ▼.  Gorditf 

a  Settlement  valid  agt  Creditors),  L.  (transaction  void  agt   Creditors),  L 

R.   6   C.  D.  29;    Camj^  v.    CoMom,  R.  3  Ap.  616;  Sd.  L.  R.  5   Ch.  M4 

(same),  17  Vez.  263.  (Jn). 

(c)  See  Uoyd  v.  Lhyd,  2  M.  &  Cr.  (A)  As  in  C.  v.  C.  Necessaiy  aooor^ 
199,  and  Jeston  v.  JiC«y,  L.  R.  6  Ch.  ding  to  Kevan  y.  Crawford,  L.  R.  6  C. 
610.  D.  29,  and  CampioH  y.  CoUcn,  17  Yes. 

(d)  As  in  L.  y.  L.  263. 

(«)   Creditors,  £.  s.  5;  Ir.   s.  14.  (>)/.  v.  G^. ;  Suggested  ex.  Jfc.  JBanw^ 

This  was  the  case  in  Bolland  y.  C&U,  ID  G.  M.  G.  447. 

(Settlement  void  agt.  bankruptcy-cred-  (j)  Sd.  L.  R.  2  Ap.  546,  /.  25. 

itors),  L.  R.  17   Kq.  115;   C.  V.  P.;  {k)  Levy  y.   Creighiom^  ( Settlement 

Comith  V.  dark.  (Settlement  void  agt  yoid    agt.  Purchaser),  31    L.   T.   N. 

Creditors).  42  L.  J.  Ch.  16.  S.  1. 

(f)  Dickinson  v.  Burrell,  L.  R.  1  Eq.  (/)  KeUon   y.    Kebom,  (Settlemeat 

337,  seriously  qualified  in  de  Hoghtom  questioned  by  a  Parohater),  10  Han 

V.  Monry,  L.  K.  2  Ch.  164.  385. 

(^)  Boti  V.  SmUh,  (Settlement  veid 
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Nor  does  the  rule  apply  against  one  who  does  an  impor-   AoU  ^om  Ia 

raUftiii06  on  Hit 
tant  adl   (a),    as   Marriage  (>)   {i),    in    reliance    on    the  impnsatd 

taipugned  dealing,  (it  not  being  xdear,   however,  that,  if  ^J^*°S*^fo- 

the  adl  be  estimable  in  money,  as  when  it  consists  in   adispot^ion 

making  improvements,  he  is  entitled  to  more  than  a  lien   j^^«^^ 

{c};)  nor  against  one  who,  on  the  occasion  of  a  subsequent 

dealing,    gives  value  for  an  interest  derived  under  the 

impugned  dealing  (d);   unless  either  the  claims  of   the 

creditor  attached  on  the  property  before  the  a<5l  was  done 

or  value  given  (e) ;  or  the  circumstances  (f)  occiu:  which 

have  been  stated  as  rebutting  the  exception  foimded  on  t^e 

giving  of  value  for  the  impugned  dealing  itself. 

Nor  does  the  rule  seem  (g)  to  apply  against  a  limitation  Heritocioiit 

oonsiderfttion 
which  the  debtor  has  made  in  favour  of  his  (A)  or  her  (f )  sappoitiiig  ih« 


(i)  A  leading  text-writer  (j)  carries  thii  Aurther;  Imt  qm,  on  prindple  and 

authority. 


impngnea 
dealing; 


(«)  Bast  InSm  Co,  v.  CloMtf,  (Settle-  ter,  (Bond  Talidated  agt  Creditort),  2 

ment  Talid  agt.  Creditors),  Gilb.  Eq.  Y  ft  C,  Ch.  386.    See  also  Pm^m  y. 

S7;  PnSgera  ▼.  Lmtghmm,  (Settlement  Mortimer,  4  D.  G.  J.  447. 

Talid  agt.  Purchaser),  (strong  case),  (e)  Batl  InSm  Cs.  t.  CUkhU,  (aa  to 

Sid.  183,  1  Keb  486;  ClmrU  ▼.  WiUoU,  the  £3000  bond),  Gilb.  Eq.  37. 

(same),  L.  R.  7  Ex.  813.    Bnt  Khrkv.  (f)  Stated  ante,  p.  544  («:f). 

ClwrU,  (Pre.  Ch.  27^,  idepended  on  a  {g)  The  oases  dted  in  snppoTt  of 

representation  by  the  disponor  to  the  this  exception  are  also  refenrible  to 

psurty  who  gave  valne;  and  in  MtgfUam  othar  gronnds,  as  to  which  see  eqpee- 

▼.  jpMfar.  (Settlement  valid  agt.  Cred-  iallj  Prko  t.  /sdUM,  L.  R.  4  C.  D. 

itors),  2  Y  &  C,  Ch.  836,  the  original  483.  and  some  of  them  were  exnresaly 

disponor   ooncnrred   in    the    second  decided  on  those  other  gronnas.    In 

dimsition.  support  of  the  principle  in  the  text  see 

bmUrm,  suggested.  3  Atk.  878.  Dm  y.  Lmw,  (last  point),  (Settlement 

S)  As  in  £.  /.  C.  Y.  C;  P.  Y.  h,  valid  agt.  Purchaser),  11  C.  B.  1085; 

)  See  Hunt  121,  where  authorities  and  on  the  other  side  Sng.  Y.  P.  717. 

an  dted  in  which  a  lien  was  allowed  (k\   Ckjfttm  y.  Wikm,  (Settleiqant 

on  the  setting  aside  of  a  disposition  for  vaUa  agt.  Pnrohaser),  6  ICan.  &  &  67 

fraud  agt  one  of  the  parties  to  it.  n;   Jemkmu  v.  JTsyanst,    (antenuptial 

Xd)  f>i€mporfi§otm,  (Mortgi«e  valid-  Settlement  valid  agt.  Pnrohaserl   1 

atsd  bj  transfer  for  value  agt.  a  Pur-  Lev.  150,  287,  1  Ch.  Rap.  275;  /Oetf 

ahaser),  Skin.  423,  Said  aa  to  Pur-  y.  Bmm,  (same  agt.  Craditora),  1  Yea. 

ahasars,  Sid.  134,  and  sea  authorities  ai5. 

there  referred  to,  and  4  D.  G.  J.  458,  (A   Ckrkt  y.  Wrigy,  (Antanuptitl 

454;    J>M   Y.    Mart^,    (Settlement  Settlement  valid  agt.  Pnrohaaer),  6  H. 

validated  agt  a  Purchaser).  1  N.  B.  ft  N.  849;  Ntmfmi  v.  Smrkt,  (sama), 

888;  Mmmmrni  v.  Stk  rsrbMra  A.  Co.,  1  Atk.  265;  JfalKaf  y.  Omffitgh,  (saaa), 

(Mortage  validated  agt  Crediton.)  8  2  Ir.  L.  B.A5. 

H.  ftN.  798;    §mrm  y.  JfOMala,  (J)  Dart,  824  (A). 
(«me),  9  Yes.  190;  Mmi^  ▼•  ^•v- 
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ofifspring  (i),  whether  ahready  bom  (a)  or  begotten  (b)^  or 
not  (c);  whether  legitimate  (d)  by  a  former  (e)  or  possiUe 
subsequent  (c)  marriage,  or  illegitimate  (/) ;  and  whether 
children  (g),  or  remoter  descendants  (A);  at  least  if  the 
other  limitations  in  the  settlement  were  made  for  value  (i), 
(as,  in  consideration  of  an  intended  marriage  (J)  or  other- 
wise {k));  unless  the  circumstances  (/)  just  referred  to 
concur.  But  an  adopted  child  is  not  {m)  within  this  excep- 
tion. Nor  does  the  rule  apply  against  the  interest  of  a 
Wife  or  Child  in  a  Policy  of  Insurance  efife<5led  since  8  Aug. 
1880  (fi),  except  to  the  extent  of  a  lien  for  any  pa3mcient8 
obnoxious  to  the  rule  (»).  Nor  does  it  apply  against  any 
dealing  made  for  a  Charitable  purpose  (0),  at  least  if  the 
charity  was  one  which  the  legislature  favoured  ( p).  Nor 
does  it  apply  if  the  dealing  was  meant  to  provide  for  the 
payment  of  the  debtor's  debts  (q)  or  any  of  them  (r)  (11), 
even  though  it  would  be  void  against  bankruptcy-creditors 

(i)  In  one  («)  of  these  oases,  which  may  also  he  referred  to  the  grooDd  that 
the  dealing  there  impogned  had  heen  made  for  value,  a  method  by  whioh  00- 
owners  can  evade  the  act  is  shewn. 

(11)  A  creditor  acceptimg  sncli  a  security  is  presumed  Cae  we  shall  see)  t* 

(a)  C:arh€  V.  W.;  J,  V.  B.;  S.  v.  S.  {k)  As  in  MuUims  v.  Omifbgk 

(b)  CImfUm  V.  IT.;  ClarU  v.  IK.;  N.        (/)  Amit,  ^  544  (cj). 

y.  5.  (m)  8mkk  t   ChtrnU,  (Settlement 

(c)  /.  V.  K. ;  and  see  WoOaalom  y.  void  agt  Creditors),  L.  R.  4  Eq.  396. 
Tribe,  (in  which,  however,  the  settle-  (n)  3-4  Vic,  c.  93,  a.  10  (as  to  Cred- 
ment  was  set  aside  on  the  ground  of  iters,  not  as  to  Purchasers).    And  tee 
Surprise),  L.  R.  9  Eq.  44,  and  r.  Grear,  anU^  p.  60  (j). 

U  I.  R.  Eq.  502.  (o)  Seweasth  v.  Att-Om.,  (Charita- 

(d)  All  the  cases  cited,  except  Clarke  ble  deed  valid  enough  to  entitle  ihtb 
y.  IF.  Charity  to  the  proceeds  of  the  sale  of 

(«)  ClojfUmr,  IF.j/.y.B.;  S  v.  S.  the  property),  12  01.  &  F.  408, 415,  and 

U)  Clarke  v.  W,\  M.  v.  G.  remarks  in  Hunt  190  (f),  and  in  Dart 

(^)  ClaytoH  v.  W.;  Clarke  v.  W.;  /.  (4th  Ed.),  815-16. 

y.  B.;  J.v.  K  ]  S.  v.  S.  (p)  As  in  S,  y.  A.^O. 

{k)  N,  V.  S.  (o)  BoUeror.  LomdomJJre.  Co.,  (Thift- 

(i)  As  to  whether  this  is  neoessary,  deed  valid  agt.  Creditors),  L.  R.  5  Kz. 

oompare  Chapman  v.  Bradley^  (Settle-  D.  47:  Jams  v.  WkUbread.  (same),  II 

ment  impogned  by  Creditors),  S3  Bea.  C.  B.  406;  Wolverkaaipltm  B.   Co,  y. 

65  /  14-19,  with  Prtet  v.  Jenkmt,  L.  R.  Marttcn,  (same),  7  H.  &  N.  148. 

4  C.  D.  483,  and  with  Carrie  y.  Siad,  (r)  MiddMon  v.   PoUoek,  (Mortg^ga 

(Settlement  void  agt. Purchasers),  I  M.  valid  agt  Creditors),  L.  R.  2  C.  D.  104; 

&  Cr.  17.  Ferkims  v.BradUy,  (Mortgage  valid  agt 

C.  V.  0.,  and  P.  v.  J.  were  decided  Forfeiture),   1   Hare  219,  Ckomm  t. 

on  other  grounds  on  appeal.  Bojitu,  (same),  31  Bea.  351. 

(i)  As  in  CUtyUm  y.  W.;  Clarke  y.  (s )  MmUim$y,Guiifi»yle,  2  Ir.  L.  R.  Mw 

IT,;  /.  y.  B.;  J,  v.  JT.;  N.  y.  8. 
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as  being  a  fraudulent  preference,  and  was  not  communis 

cated  to  the  preferred   creditor  (a),   who  was,   moreover, 

related  to  the  debtor  (b),  and  though,  when  it  took  place, 

the  debtor  was  insolvent  to  his  own  knowledge  {c)  and  to 

that  of  the  preferred  creditor  (c),  and  though  he  continued 

in  possession   until  the  commencement  of  proceedings  to 

displace  it  (d), — unless  (in  each  case)  it  either  contained  a 

clause  so  much  more  beneficial  to  the  debtor  than  to  the 

creditor  that  the  latter  could  not  be  expe<5led  to  accede  to 

it  {e),  or  was  meant  to  be  adled  on  or  not  according  as  the 

debtor  might  direcfl  (f). 

And  the  rule  has  been  thought  (i)  not  to  apply  against  a   Limitation 

limitation  followed  by  one  which  falls  within  one  of  the   ^udjlmittL* 

exceptions  {g),  even  though  such  preceding  limitation  fails  *^<>>»- 

of  effe(5l  before  the  claims  for  which  preference  is  sought 

accrue  (A).     And  it  has  been  held  (t)  that  creditors  are  not 

entitled  to  a  Lien  for  sums  which  the  debtor,  under  circum-   Expendituw 

on  the  subject 
stances  bringing  such  expenditure  within  the  rule,   has  of  a  valid 

expended  on  the  subjecfl  of  a  disposition  which  he  had  pre-     ^  *°*' 

viously  made  under  circumstances  bringing  it  within  an 

grant  forbearancei  which  constitutes  value  (J) ;  hut  the  case  supposed  in  the 
text  is  that  of  a  mortgage  made  to  him  without  liis  knowledge  {k),  or  when  the 
debtor  was  awaiting  his  trial  lor  felony  (Oi  in  which  cases  such  a  presumption 
is  inadmissible,  and  the  transaction  is  therefore  postponed  to  purchasers  (m), 
but  yet  not  (n)  to  creditors. 

(i)  Lord  St.  Lbomakds  thought  (o)  it  did  not  apply  when  the  former  is  ne- 
cessary to  prevent  the  latter  being  invalidated  by  some  technical  rule  (j>). 

(a)B.  V.  L.;M,Y  P.  (k)r.S. 

(h)  M.  V.  P ,  p.  10ft  L  3.  («)  Compwn  v.  Cottmi,  (Settlement 

(c)  AT.  V.  P.,  p.  108  L  27-8.  valid   agt.  Creditors),   17  Vex.  26da. 

(<n  Uiddleton  v.  PoUoek^  {  Mortgage  See  also  Burroughs  v.  — — ,  dted  aig. 

Talid  agt  creditors),  L.  R.  2  0.  D.  104;  17  Vex.  267  ()i«). 

P«rKiu  V.  Bradkp^  (Mortgage  valid  agt.  ij)  Below,  in  this  chapter,  where  I 

Forfeiture),  1  Hare  219;  CAowfMV.  Boy-  consider  the  question  what  amounts 

Itf,  l(same),  31  Bea  351.  (for  this  purpose)  to  value. 

(«)  Spenrtr  v.  Slaltr,  (Trust-deed  (ik)  As  in  B.  v.  L. Ij^.  Co.*,  J,  t.  W,\ 

void  agt.  Creditors),  L.  R.  4  Q.  B.  D.  W,  B,  C.y.M;  M.  v.  P. 

13,  as  explained  in  L.  R.  5  Ex.  D.  ft2;  (/)  As  in  P.  v.  B.  and  C.  v.  Br 

Qwtm  V.  Body,  (same),  6  A.  &  E.  28,  as  (si)  Below,  Ch.  LXIIL 

explained  in  20  L.  J.  C.  P.  220.  (n)  Authorities  dted  auU,  p.  546  (f , 

(/)  Authorities  cited  in  Dart  (4th  r). 

Ed.),  813  (r).    As  to  such  deeds  see  (o)  Sng.  Y.  P.  716-18. 

mOe,  p.  98  (e).  (j>)  AuU,  p.  2U  (if);  254  Qf,  h,  u); 

iff)  2  WUs.  858t  n.  f  41-54  L.  R.  4  C.  255  (m) ;  266  (g). 
D.  489 ;  r.  Shtridtm,  Jr.  R.  1  C  D.  54. 
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exception  to  the  rule.  Nor  does  the  rule  apply  in  favour  of 
one  who  assented  to  (a)  or  acquiesced  in  (b)  the  impugned 
dealing;  much  less  in  favour  of  the  disponor  himself  (c). 

Such  is  the  general  rule  introduced  by  this  statute,  and 
such  its  qualifications, — but,  in  applying  it,  several 
subordinate  questions  of  difficulty  arise.  One  of  these  is, 
from  what  circumstances  (d)  an  intention  or  tendency  to 
embarrass  creditors  &c.  (i)  is  presumed,  for,  though  the 
question  whether  such  intention  exists  is  one  of  fadl  (tf),  and 
the  question  whether  such  tendency  exists  is  partly  so,  the 
courts,  to  make  titles  more  certain,  infer  one  or  other  from 
certain  circumstances,  unless  rebutted  or  explained.  And, 
in  drawing  this  inference,  the  question  whether  the  dealii^ 
was  made  for  value  seems  immaterial,  because,  if  the  party 
who  gave  value  knew  of  the  circumstances  from  which  the 
inference  is  drawn  his  position  is  the  same  as  if  he  had 
given  no  value,  but  if  he  was  ignorant  of  them  he  is  not 
affedled  by  the  fraud. 

Anders/:  an  intention  to  defeat  present  (f)f  or  perhaps 
subsequent  (g),  creditors,  is  inferred  (A)  from  the  Excess 
of  the  debts  above  the  value  of  the  assets  (ii)  at  the  time  of 

(i)  These  oases  are,  of  conrse,  only  applicable  when  Creditors  &o.  seek  fn- 
oritj,  not  when  Pnrohasers  do  so. 

(ii)  The  burthen  of  proving  that  the  debtor  was  solvent  is  often  thrown  oo  tbt 
disponee  (i).    ^Assets"  means  (j)  "property  applicable  to  pay  debts." 


V 


(a)  SUilv.Parrff,  (2d.  point),  (Mort- 
gnge  valid  agt  assenting  Creditor),  1 
'J'au.381 ;  FrHmam  v.  Pops,  (Settlement 
same),  L.  R.  5  Ch.  542  /.  S;  Oilwtr  y. 
Kimgf  (Settlement  same  nndef  oorrob- 
orotive  circumstances),  8  D.  Q.  M.  G. 
no,  esp*  117  121-2,  120-1. 

(h)  See  O.  v.  K.,  p.  120. 

(c)  AuU,  p.  542  (U);  Cnktr  Y.Mar^ 
fm,  1  BIL  N.  S.  573}  StMh  ▼.  Pmrrff; 
ComUh  V.  Clarke,  (impugned  by  Cred- 
itors), 42  L.  J.  Ch.  ira  /.  8;  PvherU^ 
y.  Ptihterto/i^  impugned  by  Purohaser), 
18  Yez.  84. 

(<0  Some  of  these  are  enumerated  in 
L.  R.  6  0.  P.  111. 

(«)  Nmm  y.  WiUwmt,  8  T.  R.  521. 

(f)  Fmmm  y.  I^opt,  L.  R.  8  0.  D. 
538. 


(9)  Taylor  y.  Cociwii,  L.  R.  1  C.  D. 
636;  suggested  also  in  Rkhmtdmm  -n, 
Smallmdf  Jao.  556.  Bnt  the  contniy 
is  suggested  in  /futyn  y.  Vamgim^  8 
Drew.  425,  and  in  Lewin  on  Traill^ 
(5th  Ed),  63  (Oi  and  tke point la die> 
cussed  in  12  Yea.  166,  b.  6  (9). 

(A)  P.  y.  P.;  r.  y.  C;  which  aeMB 
to  cover  the  cases  on  indebtedneea  witit 
POWER  OF  REVOCATION,  imum* 
ly,  Aerammm  y.  Corftsf,  (2d.  pi.),  1  J. 
&  H.  410,  and  Tortedk  y.  tforiwy,  2 
Yem.  510. 

(•)  Afadkey  y.  DmighUf  L.  R.  14  Eq. 
119,  and  cases  there  cited;  Cronkif  y. 
fIbortAy,  L.  R.  12  Eq.  164. 

(i)  See,  for  definition,  Williaiiia  on 
^zecoton  (6th  Ed.)»  1529. 
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the  dealing  {a),  even  when  the  calculation  is  made  on  the 
principle  of  reckoning  amongst  the  debts  those  then  not 
yet  payable  {b)  and  damages  already  incurred  (c)  even 
though  not  yet  sued  for  (d)^  and  by  excluding  from  the 
assets  the  interests  parted  with  by  the  dealing  (e)  and 
personal  ornaments  though  retained  (f)  and  all  property  not 
yet  immediately  realizable  (g)  and  the  difiference  between 
the  value  of  terminable  interests  and  what  would  be  their 
vahie  if  they  were  certain  to  terminate  at  the  earliest 
possible  moment  (A),  and  by  leaving  out  of  consideration 
any  possible  increase  in  the  value  of  the  assets  (f);  and 
though  the  value  of  the  property  parted  with  be  compara- 
tively small  (f) ;  and  though  all  debts  owing  at  the  time  of 
the  dealing  have  since  been  paid  (A). 

Again  :  this  intention  &c.  is  inferred  from  Large  Indebt-   Large  indebt- 
edness  followed  by  Insolvency  (/):   and  (alike  as  regards   •^°®•■• 
present  (m)  and  subsequent  {^n)  creditors)  from  the  fadl  that    Contemplated 
the  debtor,    at  the  time   of   the  dealing,    contemplated   ^^TradS?* 
contradling  fresh  debts  (o) ;  or  contemplated  commencing 
to  trade  (J>)  (especially  if  in  a  hazardous  business  (q)),  while 
the  settlement  comprised  a  great  part  of  his  property  (r): 
and  much  more  from  the  fiadl  that  he  was  even  then 
incurring  heavy  liabilities  from  which  insolvency  might 

(a)  See  L.  R.  5  Ch.  542  L  81.  sabteqaent  creditora  if  anj,)  4  D.  G.  J. 

(6)  T.  V.  C.  S.  664;  and  see  Holm$s  ▼.  PimMy,  S  K. 

(c)  As  in  Crotsktf  y.  Bkoarikf,  L.  R.  ft  J.  102. 

12  Eq.  158.  (»)  OoMlfy  y.  fiJbor%,  L.  R.  12  Eq. 

CiQ  Sd.  in  C.  Y.  E.,  to  be  probably  164-5;  Maelig  T.DomfUu,  L.  R.  14  Eq. 

law.  106;  r.  Pmrmm,  L.  R.  3  C.  D.  807  (for 

(«)  Frteman  y.  Pcp$,  L.  R.  5  Ch.  588,  the  tme  reason  of  whioh  decision  see  p. 

545.  809,  L  3-5);  S/nrdt  y.  ITtttNW,  8  D.  G. 

(/;AmCAy.  CAimff,L.R.4Eq.89a  J.  S.  293;  SUkmm  r.  Atkdawm^  2  Aik. 

Or)  Sd.  F,  y.  P.,  p.  545  JL  7-11.  481,  commented  on  in  L.  R.  14  Eq. 

(A)  F.  y.  P.,  p.  541  iJbL\  542-3.  121-2;  Wmrt  y.  Gardmtr,  L.  R.  7  Eq. 

(t)  F.  Y.  P.,  as  to  the  Policy.  819. 

(j)  T,  y.  C,  p.  641,  /.  25-7.  (•)  S,  y.  il.,  p.  481,  commented  on 

(ft)  Authorities  cnlf,  p.  541  (A).  in  L  R.  14  Eq.  121-2. 

(/)  romuMtf  y.  WutaeaU,  2  Bea.  348  (p)  M.  y.  !>.;  P. 

I  24-9.  (f )  As  fai  Jf .  y.  D.   Bat,  that  this  i» 

(m)  Mojfom  r.  Bimmdt-  Wood,  (whiGh,  not  ooaomikU,  see  p.  1 18-19. 

boweyer,  probably  extended  also  to  the  (r)  At  in  If.  t.  P. 
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result  (a) :  and  from  the  fadl  that  all  his  property,  present 
and  future,  was  disposed  of  by  the  dealing,  while  jret  he 
reserved  a  right  to  continue  to  use  his  stock-in-trade  (b): 
and  from  the  fadl  that  the  subjedl-matter  was  a  Partnership- 
share  {c)f  and  the  dealing  a  disposition  of  it  from  one 
partner  to  another  in  consideration  merely  of  a  covenant 
to  indemnify  against  /ar/n^sAf^-debts  (c),  so  as  to  with- 
draw the  property  from  the  disponor's  separate  creditors. 

And  it  seems  that  a  similar  inference  will  be  drawn  from 
a  provision  in  the  dealing  that  it  (or  some  limitation  in  it 
{d))  shall  only  operate  if  a  creditor  of  the  disponor  seize  the 
property,  at  least  if  the  latter  reserves  to  himself  the 
interest  in  that  property  until  then  {d) :  and  from  the  £aA 
that  the  debtor,  immediately  after  the  dealing,  realized  all 
his  other  assets  and  spent  the  proceeds  (0),  especially  if  a 
debt  was  then  about  to  become  payable  {e). 

Again :  Continuance  in  Possession  of  property  implies  a 
representation  to  the  public  (f)  that  no  such  disposition  of 
it  has  been  made  as  is  usually  accompanied  by  a  change  of 
possession;  and  consequently,  an  intention  to  defeat 
creditors  &c.  by  a  disposition  of  a  corporeal  Chattel  (^),  or 
(it  seemsj  a  corporeal  Hereditament  (A),  is  inferred  from 
continuance  in  possession  of  it  after  having  made  such  a 
disposition ;  and  this,  (it  has  been  (f )  thought),  though  the 
disposition  be  registrable  and  registered,  (as  in  case  of  a 
Ship) ;  and  especially  if  the  disponor  parted  by  it  with  all 
his  property  (j),  and  made  it  secretly  (i)  while  an  a<5lion 
by  the  creditor  was  pending  (i) ;  but  this  inference  is  not 


(a)  C,  V.  E,,  p.  164-5,  as  explained 
inL.  R.  U  £q.  119  t  23-31. 

(6)  W.  ▼.  O. 

(e)  M.  V.  B.-W, 

(d)  Soggested,  ff.y.  P.,  p.  102.  This 
is  decided  as  to  PURCHASERS  in 
Phippi  V.  EiifitMM>r«,  4  Rnss.    181. 

(«)  S.  V.  If.,  interpreted  L.  B.  6  Ch. 
543. 

(/)  See  nUe,  p.  81,  96-7. 


(g)  Twpm**  Case,  8  Co.  80a; 

y.  tiarbem,  2  T.  R.  587.  For  rebottal 
of  this  presumption  see  Laimer  t.  BdU 
M«,  4  B.  &  C.  652,  Macdtma  t.  Smmg, 
8  Lr.  C.  L.  73. 

(k)  See  the  dioU  in  Siom  y.  CfnA^ 
hm,  2  Bnls.  226. 

(t)  Boyd  on  Sliipping,  65  (ik). 

if)  As  in  r«.  Cmm. 
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drawn  if  the  transfer  of  possession  was  impossible  (a) ;  nor 

if  continuance  in  possession  was  accordant  with  the  terms 

of  the  dealing  (b),  as,  when  it  was  a  Mortgage  (c),  or  a 

Settlement  on  the  disponor  for  life  and  thenceforward  on 

others  (d) ;  and  the  delivery  of  possession  to  the  disponee 

(e),  or  the  sale  of  the  property  and  delivery  to  him  of  the 

proceeds  (f),  disentitles  creditors  &c.,  whether  becoming 

such  before  such  delivery  (e)  or  payment  (/)  or  not,  to 

this    preference,    unless,    previously,     proceedings      for 

obtaining  it  have  been  commenced  (^),  or  the  debtor  has 

died  (h).    And  the  indicia  (discussed  in  ch.  lxiii)  of  an   J^^^^  ^ 

intention  &c.  to  defraud  purchasers  are  probably  equally  ohaaen. 

indicative  of  an  intention  to  defraud  creditors:  while  the  ^^^Jj^on' 

Inadequacy  of  Consideration  (i)  affords  some  (j), — and,  the   Excessive 

«^  .  r  •      1   •       *  amoont  of  tbe 

Excessive  amoimt  of  property  comprised  in  (k),  or  money  gni^eot  of 

payable  under  (/),  the  dealing  (being  a  Marriage-Settlement)  *«**1«"«»'- 
affords  perhaps  presumptive,-^^vidence  of  it. 

But  the  retention  of  Title-deeds  does  not  imply  any  Not  presnm- 

representation  to  creditors,  because  it  is  not  apparent  to  Retention  of 

them :  nor  is  an  intention  to  defeat  them  inferred  from  the  Title-deeds. 

Reservation  of 

fad^  that  the  dealing  was  a  disposition  on  trust  to  apply  so  Maintenance 

much  of  the  income  as  the  trustess  should  think  fit  in  ^^ffj^" 

Maintaining  &c.  the  debtor,  and  the  rest  for  his  wife  and  cretion. 

children  (m) :  nor  from  the  fa(5ls  that  the  debtor  owed  some  ecbess."^ 
debts  when  the  dealing  took  place  (n),  and  that  his  assets 
are  necessarily  diminished  by  it  (p). 

(a)  So  said  in  Atkmmm  v.  Ma&ig,  S  (i)  Defined  mUt,  p.  US. 

T.  R.  462,  which  was,  however,  the  0)  BmUy.  Tomumd,  L.  R.  14  C.  D. 

case  of  a  Mortgage.  132;  Jcma  t.  Chnkm,  L.  R.  2  Ap.  616; 

(6)  AUom  V.  Uarrimm,  L.  R.  4  Ch.  MaUkamt  t.  Fsntr,  1  Cox  278. 

622;  Cudogan  v.  KetmM,  Cowp.  432;  (A)  So  held,  BotUmdr,  Clmi,  (settlor 

•lift,  p.  543 /.  6-8,  (A),  514  (A),  522  (1).  solvent),  L.  R.  17  Eq.  119;  contra, 

(c)  A,y.  H.  Hardtff  v. Grttn,  (settlor  insolvent),  12 

\d)  C.  V.  K.  Bea.  182. 

(e)  Robmsom  v.  Me.  DomnU,  2  B.  &  A.  (0  Suggested,  e.  If c.  Bunm,  1  D.  G. 
134,  in  which,  however,  one  of  the  M.  G.  446-7.  See  SU^  t.  iloysi,  12 
judges  founded  his  opinion  on  (he  doc-  Ir.  Ch.  246. 

trine  stated  above  (b).  (m)  BoimM  t.  PcMsy,  8  K.  &  J.  99, 

(f)  Re  Wibm.  29  L.  T.  K.  S.  860.      100  (»,  qualified  ib.  101-2. 

(y)  Sd.  in  effect,  r.  W^  p.  861b  I.  (n)  Skarf  v.  Ani%,  (1st  p<»]it),  1 
7-11.  Man.  &Gr.  864. 

(A)  BdwmrdM  v.  ffcrftsn,  2  T.  R.  887.        (o)  KmU  v.  R%,  L.  R.  14  Eq.  190. 
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erideotiarj  of 
CoBi^idtj  in 
ada^gD  to 
defifmod  Cred- 
itort.. 
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qnatUontrt- 
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priori^  of 
CredilanAad 


InGMMimL 


The  question  by  wkat  drcomstances  bad  fiaith  oa  die 
part  of  the  iup9nu  is  evidenced  is  also  important;  Com- 
plicity of  an  intended  wife  in  a  design  by  her  iotending 
husband  to  defraud  ftc.  his  creditors  by  making  a  settlemeot 
on  her  is  inferred  from  the  circumstance  tliat  tip  to  die 
marriage  she  has  been  his  concubine.  But  the  cases  (s) 
which  were  decided  on  this  ground  might  have  been  rested 
on  the  £a<5l  that  the  wi£e  did  not  stipidate  ih)  for  die 
settlement. 

The  circumstances  under  whidi  a  dealing  is  held  to  be 
for  Value  seem  to  be  the  same,  whether  the  question  be^- 
is  it  to  be  postponed  (because  gratuitous  and  likely  to  defest 
them)  to  subsequent  creditors, — ^is  it  to  be  postponed 
(because  gratuitous)  to  subsequent  disponees  for  lealuer*- 
is  it  to  be  exempted  (because  acce(pted  tn  good  foith  for 
value  and  without  notice  of  any  fraudulent  intention  or 
tendency  (i))  from  being  postponed  to  either  class,— *or,  is 
it  to  be  preferred  ^because  made  for  value)  to  a  previous 
fraudulent  or  gratuitous  disposition;  ^except,  that  what 
would  not  in  general  be  regarded  as  value,  may,  nefver- 
theless,  be  so  considered  when  the  question  is  whedier  the 
disposition  (especially  a  family  settlement)  is  to  be  ipost- 
poned  because  gratuitous;  for,  as  a  disponee,  thou^  he 
give  no  value,  is  apt  to  alter  Jiis  position  {c)  in  reliance  oa 
his  increasing  means,  modem  judges  have  regretted  {i) 
that  dispositions  are  liable  to  be  postponed  merely  because 
gratuitous,  and  have  (especially  in  favour  of  family  settle- 
ments {e))  endeavoined  to  evade  this  nde  by  what  must  be 


(0  Svan  M  ragwds  FoioliaMra  ihe  ansner  <toj|ht  third  qiiMtion  dots  jtti 
Alwajrs  dMend  on. the  anawer  loilie«econd;  for,  sometimes,  a  gratnitoos  dispo- 
sition is  sfterwards  Talidated  l^  ^valoA  given  fi>r  an  interest  deriTed  nxider  U  (c). 


(4)  CdWAMTT.  ^mAtiU,  1  8m.  ft  G.  I.  1847;  ^BoyqMofc  t.  CeOw,  L.  R:  S 

SS8;  Bwkmtr  y.  HwOtr,  L.  R.  8  Eq.  48.  01i.'SS2  I  26-30;  JledbtrT.  fftiliaw.  U 

ift)  See  belowin  this  Cfaapior.  R.  20  Eq.  218  L  4-7:  and  mmieroiit 

(e)  ilirft.>  545  (fl).  other  oasea. 
(4)  CMbe  T.  WHth,  8  H.  ft  N.«70^        («)  L.  R.  20  Eq.  tI9, 1. 24^84. 
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admitted  to  be  but  ingenious  quibbling.  I  therefore  propose 
to  discuss  these  questions  together,  merely  distinguishing 
in  the  notes  the  cases  applicable  to  each. 

A  dealing  is  held  to  be  for  Value  (i),  though  the  In  Partioular. 
consideration  be  Inadequate  (a) ;  or  be  but  Trivial  (i),  (as, 
a  small  loan  {b),  or  the  burthen  of  Rent  and  Covenants 
which  necessarily  attaches  on  the  assignee  of  a  Leasehold 
even  when  he  himself  does  not  covenant  {c),  or  a  covenant 
to  indemnify  a  Husband  against  such  Debts  as  his  Wife 
even  while  living  apart  on  a  separate  income  may  contradl 
(d)) ;  or  be  the  Forbearance  of  a  fresh  (e)  or  antecedent  (f) 
-Debt,  (a  grant  of  which  forbearance  is,  from  the  creditor's 
acceptance  of  the  security,  presumed  (g)  until  disproved 
(h) ;)  or  be  the  Compromise  of  a  doubtful  claim  (*),  much 
more  the  relinquishment  of  a  well-founded  one  (j));  or  be 
the  giving  up  of  an  interest  valid  between  the  parties  but 
displaceable  under  the  rule,  (as,  a  bond  given  gratuitously 

• 

(i)  In  one  case  (k)  sometimes  died  on  this  subject ,  the  decision  was,  not  that 
the  disposition  by  J.  T.  was  gratuitous  (which  it  obviously  was  not),  but,  that 
it  was  intended  to  defeat  creditors.    The  marginal  note  is  inaccurate. 

(a)  See  Bulhdt  Y.  SadHer^Amb.  767,  104;  Kevan  v.  Crawford,    (as  to  the   ' 

L  7.  mortgage)  (Mortgage  valid  agt.  Cred- 

(6)  Bayepooh  v.  ColHne,  (Settlement  iters),  L.  R.  6  C.  D.  32. 
TElid  agt.  Purchaser),  L.  R.  6  Ch.  228;         (y)  Sd.,  r.  BarUr'a  etiai;  44  L.  J. 

but  m  Thampmm  v.    WAater,  (Settle-  Ch.  490a,    /.  34-5;   sd.,   Craeknatt  t. 

ment  valid  agt.  Creditors)  4  L.  T.  K.  Jammm,  L.  R.  11  CD.  10,  L  15-17. 
S.  750,  the  question  was,  whether,        (A)   As,  in  the  cases  cited  below, 

assuming  the  settlement  to  have  been  555  (hy 

gratuitous,  it  tended  (or  was  intended)         (0    Heap  v.  Timge,    (Compromise 

to  defeat  &c.  creditors.  valid  agt.   subsequent    Purchaser),  9 

(c)  Price  v.  /mHns,  (Settlement  Hare  90;  HiUy,  Bp.  Exeter,  (priori^ 
valid  agt  Purchaser),  L.  R.  5  C.  D.  conceded  to  a  subsequent  diffposition 
619;  Doble  v.  Dobte,  (Gift  valid  agt.  made  in  consideration  of  a  Compromise), 
Bankruptcy-creditors),  26  W.  R.  407;  2  Tau.  69;  See  also  WilUame  v.  WilU 
See  r.  Greer,  11  I.  R.  £q.  502.  iam$,  L.  R.  2  Ch.  294. 

(d)  WorraU  v.  Jacob,  (Separation-  0)  ^<»^^  ▼  HuU,  (Settlement  valid 
deed  void  agt.  Creditors),  3  Mer.  256.  agt  Creditors),  1  Cos.  £q.  445;  Ntam 
«  {e)   Games  r.   Bamford,    (Mortgage  v.    Wilnwre,    (same,)  8   T.  R.   521; 

Talid  agt.  Creditor^,  L.  R.  12  C.  D.  qualiHed  Piteer  v.  Fiiwer,  (Settlement 

314.  void  agt.  Creditor),  2  Atk.  511. 

(f)  Middkitm  V.  Polhck,  (Mortgage        (k)  TarleUm  y,  LiddeU,  (1st  point),  17 

-nOid  agt.  Creditors),  L.  R.  2  C.  D.  Q.  B.  390. 

70 
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and  with  tendency  to  defeat  creditors  (0)),  unless  such 
interest  has  been  displaced  (b) ;  or  (perhaps)  be  Concuirenoe 
in  a  void  transa<5lion  if  a  person  is  thereby  induced  to 
complete  an  arrangement  with  him  who  makes  the  dealing 
in  question  {c) ;  or  (perhaps)  concurrence  in  a  dispositi(m 
which  would  not  have  been  valid  without  such  concurrence, 
though  the  concurring  party  does  not  part  with  anything 
(i);  or  be  something  not  estimable  in  money,  (as»  a  subse- 
quent Marriage  (d));  or  be  something  continuous,  (as,  a 
Rent  («),  or  Partnership  (fj) ;  or  be  something  the  details 
of  which  are  not  determined  on  till  after  the  dealing  has 
taken  place  (g);  and  though  the  only  evidence  that  the 
dealing  was  stipulated  far  consists  in  the  probability  arising 
from  its  tenor  and  from  some  other  documents  signed  about 
the  same  time  (A).  And,  of  course,  a  disposition  made  in 
pursuance  of  a  binding  agreement  is  as  much  for  value  as 

(1)  This  was  nearly  so  in  a  ease  (t)  in  which  the  husband  parted  only  widi 
the  life  interest  (commencing  at  the  marriage)  to  which  he  was  hy  law  ff) 
entitled,  and  received  instead  a  life-interest  to  commence  at  his  wire's  deatL 
The  court  also  expressed  an  opinion  to  this  e&ct  in  another  case  (k),  din^ 
proving  (/)  of  an  earlier  one  (m),  in  which  the  contrary  had  been  dedd^d. 

(a)  Ex.  Berry  (valid  agt.  Bankruptcy-  Moon  v.  Cmjtm,  8  J.  &  Lai.  438. 

creditors),  19  Yez.  218;  Ex.  Hookku  (f)  Shaw  v.  StmuHtk,  S  Yem.  8S8. 

r.  Gundry,  (same),  3  D.  G.  S.  549.  (g)  Scoit  y.BO,  (Settlement  valid  agt 

(6)  TarhioH  v.  Liddelt,  (5th  point).    Purchasers),  S   Lev.  70;   run i  v. 

(SettlementvoidAgt.Purchasers,p.614-  Toktr,  (same),  L.  R.  1  (%.  459,  460; 

15,  and  Creditors,  p.  621-3,  because  i9<i(wv.illl-0M.,  (Settlement TiUid agt 

made  in  consideration  of  a  Limitation  Creditors),  2  A^.  152. 

which  was  wholly  displaced  under  the  (k)  Wkitbrtad  v.  SmUk,  (SetUeiiMit 

27  El.  c.  4).  17  Q.  B.  414,  415.  valid  agt  Purchasers),  3  D.  6.  M.  & 

(c)  Suggested,  Harmon  v.  RkhardSf  739. 

(Settlement  valid  agt.  Creditors),   10  (Q  Teatiah  v.  BrmUkmaiN,  (Selde- 

Hare  87  /.  20-p.  88  L  2.  ment  valid  agt.  PurchasersX  L.  B,  5G. 

(d)  DougloMse  v.  Wood,  (Subsequent  D.  530.  But  in  Carru  v.  Nmi,  (Sit- 
Marriage  a  sufficient  consideration  to  tlement  valid  agt  PurchaaerX  1  li>  ^ 
enable  the  wife,  as  Purchaser,  to  dis-  Or.  17,  expld.  L.  R.  6  C.  D.  93,  ^ 
place  a  previous  gratuitous  disposition)  concurrence  of  the  hnsbaiid  was  Ml 
1  Cha.  Ca.  99 ;  Campion  v.  CoUon^  (Set-  necessary. 

tlement  valid  agt.  Creditors),  (a  strong  (j)  Jnlc,  p.  54  (5,  e),  44. 

ease).  17  yez.263a;  Kwany.  CrawfiMrd,  (k)  Re  Fotier  4*  Lut§r,  (SettleOMBt 

(same) .  L.  R.  6  C.  D.  29 ;  Kirk  v.  Clark,  valid  agt.  Purchaser),  L.  R.  6  C  D.  87. 

(2d.  pt),  (Settlement  valid  agt.  Pur-  (I)  P.  95.                                      4, 

chaser),  Pre.  Ch.  276,  modified  in  ex.  (m)  BniUrfiM  v.  BmUk,  (SettlaiMBt 

Ball,  1  y.  &  B.  112,  and  in  Parktr  v.  void  agt  Purchaser),  15  Bea.  408/  ft]p 

Serjeant,  2  Fin.  R.  146.  lowing  Goodrighi  v.  Mom,  (same),  S 

(«)  Goodrighi  t.   Motes,    (2d.  pt),  BL   1019,  in  which,  however,  there 

(Leaseholder  entitled  to  displace  a  pre-  were  other  conaideratioiiB,  whioh  the 

viousgratoitoas  disposition),  8  BL  1019 ;  court  ignoi«d. 
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that  agreement  itself  (a).  But  it  is  not  sufficient  that  the 
consideration  (b)  be  a  Void  limitation  {c),  or  one  which  has 
been  displaced  (for  example,  under  the  rules  respe(5ling 
priorities  (i))';  or  a  Covenant  by  performance  of  which  only 
the  covenantor  could  be  benefited,  (as,  that  he  will  build 
himself  a  house  (e));  or  a  covenant  that  the  interest 
acquired  under  the  dealing  may,  in  a  specified  event,  be 
diminished  (f).  And  much  less  is  it  sufficient  that  the 
dealing  be  made  in  discharge  of  a  Moral  obligation,  as, 
Gratitude  for  something  done  at  the  disponee's  request  (g); 
or  security  for  an  Antecedent  Debt  under  circumstances 
rebutting  the  presumption  that  the  creditor  grants  further 
time  (h);  or  Payment  of  a  barred  Debt  (»);  or  compliance 
with  an  understanding  (7)»  or  Void  contradl  (*),  or 
confirmable  contradl  (/)  unless  confirmed  (/) ;  or  reparation 
of  the  consequences  of  a  Fraud  (A);  or  provision  for  a 
Wife  (w),  or  children  (»),  or  both  (o)  (i),  or  (perhaps)  for  a 
Charity  (p). 

(i)  In  another  owe  (9),  in  whioh  the  wife  and  mother  were  Bettlors,  and  in 

(a)  See  anthoritieft  for  thiB  plain  pt  L  25-32;  Warden t.  Jams,  (same),  2  D. 

in  Dart  (4Ui  Ed.)i  813  («).  G.  J.  76,  approred  in  Tromttty,  SkemUm, 

(6)  Defined,  amU,  p.  142.  (Settlement  void  agt  Parcha8er)i  L.  R. 

(c)  See  Hogwrih  y.  PkiU^,  4  Drew.  8  Oh.  324,  in  which  it  was  held  that 
362  /.  14.  the  settlement  was  not  meant  as  a  fdl- 

(d)  AnU,  p.  554  (6).  filment  of  the  previous  contract 

C«)  Roihgr  y.  WUUomu,  (Deed  of  gift  (i)  Impliedly  intimated  in  7*.  y.  S, 

▼oid  agt.  Purchaser),  L.  R.  20  £q.  210.  (m)  Tayktr  v.  Cotmn,  (Settlement 

(f)  Cowxv.  FotUr,  (Separation-deed  void  agt  Creditors),  L.  R.  1  CD.  636; 

void  agt  Purchaser),  1  J.  &  H.  30.  and  see  Twynt^a  Com^  3  C0.8I  a,b;  and 

(S)  See  SmihamM  v.  Bark,  (at  the  authorities  cited  in  Sng.  Y.  P.  715  (6), 

place  where  the  £1360  is  mentioned)  and  in  Dart  (4th  Ed.),  813  («);  modi- 

( Settlement  void  agt.  Purchaser)  Amb.  fied,  Nunmy,  WUimor§,  (Deed  in&lid  agt. 

285 ;  and  see  1  Atk.  1 90  ( wted)  (in  which  Creditors),  8  T.  R.  52 1 . 

the  question  did  not  really  arise).  That  (n)   Carnitk  y.  CtarU,  (Settlement 

this  is,  perhaps,  sufficient  to  support  a  void  agt.  Creditors),  42  L.  J.  Ch.  14; 

promise  agt.  the  promissor,  miU,  p.  143  8tiUma»  t.  Athdown,  (same),  2  Atk. 

(«).  477. 

(A)  Re  Barker f  (Mortgage  void  agt  (0)  Crouky  t.  EhBoHhy^  (Settlement 

Purchaser),  44  L.  J.  Ch.  487;  Crack-  yoid  against  Creditors),  L.  R.  12  £q. 

naU  v.  /ofuofi,  (same),  L.  R.  11  C.  D.  1.  158;  Maekay  v.  Domghu,  (same),  L.  R. 

(i)  PenkaU  y.  Elwm,  (2d.  pt),  (Set-  14  Eq.  106;  Bvetyn  y.  Tmiplar,  (Settle- 

tlement  yalid  agt  Creditors),  1  Sm.  &  ment  void  against  Purchaser),  2  B.  0. 

G.  258.  C.  i  48 ;  PwhmrU^  y.  PuhirU^,  (same), 

(i)  GoidimUk  y.  RusstU,  (Settlement  18  Vez.  84. 

Toid  agt.  Creditors),  5  D.  G.  M.  G.  fp)  See  aal«,  p.  546  (0). 

555  (m).  (9)  Cmtm  y.  Nind,  (Settlement  Toid 

(A)  Crouky  y.  EiborlAy,  (Settlement  agt  Porchasen),  1  If.  &  Cr.  17. 
Toid  agt.  Creditors),  L.  R.  12  Eq.  164 


556  PRIORITY  OF  CREDITORS  &C.  OVER  FRAUDULENT   &C* 


Presomptionof 
stipiilAtion  for 
Umitation  to 
Stnmgenor 
Collatertls  in 
a  Settlement. 
Generally. 


On  Mutual 
dealings. 


But  the  most  difficult  question  which  arises  on  these 
statutes  (a),  is,  whether  a  party  to  a  "^disposition  &c.  who 
has  rendered  a  consideration  for  it,  stipulated  for  the  whde 
of  that  disposition,  or  merely  stipulated  for  part  while  the 
other  party  made  the  rest  for  his  own  purposes.  Oral  and 
extrinsic  evidence  is  admissible  to  prove  that  he  stipulated 
for  the  whole  (b),  or  to  prove  circumstances  from  which 
this  may  be  inferred  (c);  provided  that  {d\  m  cases  falling 
imder  the  rules  (e)  by  which  evidentiary  formalities  are 
required,  some  exceptional  circumstance  .  (f),  (such  as, 
render  of  part  of  the  consideration,)  has  occurred,  as  it 
almost  always  has  in  such  cases  except  when  marriage 
(which  is  not  (g)  a  sufficient  substitute  for  evidentiary 
formalities)  forms  the  only  consideration  (A).  And  if  the 
courts  were  content,  in  the  absence  of  such  evidence,  to 
draw  such  inferences  only  as  the  fa(5ls  fairly  warrant,  little 
difficulty  would  arise.  But  an  assumption  that  the  whole  of 
every  settlement  of  which  any  part  has  been  stipulated  for, 
ought,  (at  least  if  it  was  made  on  marriage,)  to  be  supported, 
seems  to  underlie  many  of  the  decisions  (i)» 

Mutual  dealings  which  several  persons  make,  each  in 

which  therefore  (j)  the  question  of  moral  obligation  did  not  arise,  the  dednoo 
was  a  fortiori  the  same.  Of  course  a  disposition  for  value  by  wldoh  a  wife  or 
child  is  provided  for  stands  in  as  good  a  position  as  anj  other  disposition  for 
value  (t). 


(a)  13  EL  c.  6  (E.,  Creditors);  27 
£1.  c.  4  (E.,  Purchasers);  10  Cha.  1 
sess.  2,  c.  3  (Ir.,  Creditors  and  Pur- 
chasers). 

(6^  Toumeni  v.  Toktr,  (Settlement 
valid  agt.  Purchaser),  L.  R.  1  Oh.  459- 
60. 

(c)  WMtbread  v.  Smiih^  (Settlement 
impugned  bj 'Purchaser),  3  D,  G.  M. 
G.  739. 

(d)  T.  V.  T. 

(0  iliite,  p.  178-184. 
(f)  AnU,  p.  rB6-190. 
(9)  AhU,  p.  189,  p.  543  (p)  qualified 
2).(y). 
{h)  As  in  Wardm  y.  Joins,  (Settle- 


ment valid  agt.  Creditors)^  2  D.  G.  J. 
76.     See  ante,  p.  543  ((o,  p). 

(fj  Aocordinglj,  sd.,  Roo  v.  JftMoa, 
(Settlement  valid  agt  Porchaser),  2 
WUs.  358,  /.  50-1;  Clarico  v.  Wri^ 
(same),  6  H.  &  N.  870,  /.  18-35,  871- 
5;  aud  compare  Prko  v.  Jomkku,  (Set- 
tlement valid  agt.  Purchaser),  L.  R.  5 
G.  D.  6r9,  with  r.  Orotr,  Ir.  R.  II  Eq. 
502.  Qualified,  GaU  v.  Gah,  L.  R.  6 
C.  D.  144. 
And  see  ante,  p.  552  (•),  558  (a). 

(i)  See  Bmmett  v.  Benmit,  L.  R.  10 
C.  D.  474. 

(k)  Authorities  in  Dart  (4th  Ed.)» 
813-14. 
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favour  of  the  other  (a)  (i),  or  of  the  mother  {b)  wife  {c)  child 
(d)  or  descendant  (e)  of  that  other,  are, — but  those  in  favour 
of  his  remoter  relative  (f),  or  friend  (f),  are  not, — presumed  to 
have  been  stipulated  for  in  consideration  of  one  another ; 
even  though  both  be  in  favour  of  the  same  objedls,  (as, 
when  a  Husband  and  wife  settle  property  on  their  children 
{g)f  or  on  the  wife  for  her  separate  use  with  restraint  (A)) ; 
and  though  but  one  subjedl  is  affedled  by  the  concurrence 
of  both  parties  {i)  (they  having  distindl  interests  (j),  whether 
joint  {k)  or  successive  (/),  in  it);  and  (it  seems)  though  one 
of  the  parties  parts  with  nothing,  but  concurs  merely  to 
consent  to  a  son's  marriage  (m),  or  to  validate  the  dealing 
(n)  (as,  a  husband  in  his  wife's  disposition  (o)  unless 
effedlual  without  his  concurrence  (p));  and  much  more 
though  one  of  the  parties  parts  with  nothing  but  that 
interest  which  the  law  gives  him  in  the  other  party's 
property  (^),  or  with  a  part  thereof  (r)- 

(i)  In  one  («)  of  tBofle  cases  the  dealing  was  made  partly  in  consideration  of 
an  intended  marriage,  bnt  the  decision  does  not  seem  to  have  been  influenced  by 
that  circumstance. 

(a)   Atkuwrn  r.  Smilk,  (Settlement        (b)  W.  t.  G.  especiallj  p.  410. 
valid  agt.  Purchasers),  3  D.  G.  J.  186;        (c)  A,  ▼.  S, 
r.  FoiUr  4*  Lwter,  (same),  L.  R.  6  C.        (d)  A,  y.  S,;  F.  t.  L.;  H,  y  N.;  P. 


D.  87;  Hewisom  v.  Ntgtu,  (same),  16  v.  C;  R.  y.  if.;  F.  y.  F. 

Bea.  594;  ParUr  y.  Carter,  (same),  4  (•)  O.  y.  S. 

Hare  409-10;  Otgood  v.  SirotU,  (Ck>n-  (/)  This  follows  a  ybrlion  from  the 

tract  to  settle  yalid  as  between  the  cases  cited  below  as  shewing  that  snch 

parties  and  enforcible  by  the  person  limitations  are  deemed  gratuitous  eyen 

contracted  for,  who  was  grandson  of  in  an  ante-nuptial  settlement. 

the  promissee  and  nephew  of  the  prom-  (g)  A.y,S»;F,  y.  X».;  B,  y.  N,;  P. 

issor,)  2   P.  W.  245;  Rm  y.  Mittom,  y.  C;  T.  y.  B. 

(Settlement  valid  agt  Purchaser),  2  (il)  T.  y.  B.;  W,  y.  O, 

Wils.    356;    TeaadaU    y.  BraUhmmU^  {i)A,y.S, 

(same),  L.  R.  5  C.  D.  630;  Vwwm  y.  {jS  A,  y.  S.\  H,  y.  N.j  P.  y.  C. 

Vtamon^  (contract  to  settle  valid  as  (Jn  A,  v.  S,\  P.  v.  C. 

between  the  parties  and  enforcible  by  (0  ^*  ▼•  ^'\  F.  v.X*.;  P.  v.  C;  R,  v. 

the  person  contracted  for,  who  was  son  M. ;  T.  v.  B. ;  W.  v.  O, 

of  one  of  the  parties,  and  brother  of  (m)  F.  v.  F. 

the  other),  I  B.  P.  C.  267;  WaktfUld  («)  P.  v.  C. 

y.  Gibbom,  (Settlement  valid  agt.  Cred-  (o)  P.  v.  C. ;  and  see  aaU,  p.  140  (/> 

itors),  1  Giflf.  401.  (p)  Currie  v.  Nmd,  (Settlor  void  agt. 

See  also  the  remarks  in  WhiU  v.  Purchaser),  1  M.  &  Or.  17. 

Samom;  i  Atk.  412,  as  to  the  husband  (f )  F.  v.  L.      As  to  a  Husband's 

providing  for  his  wife  out  of  her  own  life-interest  in  his  wife's  property,  se& 

estate.  ante,  p.  44,  54  (6,  e). 

See  also,  on  cognate  points,  tmU,  p.  (t)  H.  v.  N,;  T,  v.  B. 

142-166.  (0  R.  v.  M. 
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Limitotioii  in  And  a  Limitation  which,  on  an  intended  Marriage,  is 
of  Marriage  made  in  favour  of  (a)  (or  of  the  relatives  of  (b))  either  spouse, 
^^7'  is  presumed  to  have  been  stipulated  for  by  that  spouse, 

even  when  those  in  whose  favour  it  was  made  are  related 
also  to  the  party  making  it  (c);  and  hence,  a  limitation 
which  either  spouse  makes  in  favour  of  the.  issue  of  the 
marriage  is  presumed  to  have  be^i  stipulated  for  by  tht 
other  spouse  (i),  and  a  limitation  which  any  thixd  person 
{e)  (such  as  the  mother  (f)  or  adoptive  father  (g)  of  one 
spouse)  makes  in  favour  of  the  other  spouse,  or  of  the 
expecfled  issue,  is  presumed  to  have  been  stipulated  for  by 
both  spouses.  These  questions,  indeed,  rarely  arise,  br 
there  is  generally  evidence  of  the  stipulation ;  but  the  above 
appears  to  be  the  state  of  the  law.  However  Lord  Camp- 
bell has  suggested  (h)  reasons  for  presuming  that  both 
spouses  have  stipulated  for  every  such  (i)  clause  in  their 
settlement  as  is  beneficial  to  either,  or  to  the  issue  of  either 
(i),  and  other  cases  are  sometimes  cited  as  establishing 

(i)  The  fiust  that  the  Conrta,  fonnding  themselTeB  on  an  enlarged  enerienot 
of  the  neceesities  of  mankind,  hare  so  strained' the  Uw  in  &Toar  of  Marriage 
Settlements,  affords  an  answer  to  those  who  would  abolish  life-interests,  and 
who  would  thus  enable  parents  to  dissipate  the  fimd  which  ought  to  be  kept  in- 
vested to  proyide  for  a  new  generation  and  to  prepare  them  for  an  advanced 
stage  of  oiyilization.  It  is  not  one  of  the  least  objections  to  such  a  change  thai 
it  would  aggrayate  one  of  the  chief  evils  of  the  present  stage  of  civilization,  hj 
rendering  more  unequal  than  ever  the  distribution  of  wealUL 

(a|  This  point  is  too  elementaiy  to  son  of  promissee),  1  B.  P.  C.  267. 

reqmre  a  direct  authority.    The  near-  (c)  O.  v.  S,;  V.  v.  F.;  WaitfiM  v. 

est  is  Camfkn  v.  CoUom,  (Settlement  Oibbon,  (Settlement  on  mother  of  pron- 

valid  agt.  Creditors;,  17  Vez.  269a.  issee  valid  against  Creditors),  1  Gi£ 

See  Bm/nmt  v.  Hwtitr,  (Settlement  void  esp.  410,  /.  20;  Wal/brd  v.  G. 

agt  Creditors),  L.  R.  8  Eq.  46,  in  which  {d)  Kwan  v.  Cramford,  (Settlement 

the  Court  did  not  consider  the  settlement  valid  agt  Creditors),  L.  R.  6  C.  D.  89. 

gratuitous,  although  there  was,  proba-  (•)  Bulkr  v.  WaUrhim$t,  (Settlement 

blj,  no  stipulation  for  it  valid  agt.  Purchaser),  3  Eeb.  725  i.  22; 

(6)  See  Dart  817;  Watford  r,  Chey,  Nairn  y.  Prvam,  (Settlement  valid  agt 

(Agreement  to  refrain  from  displacing  Creditors),  6  Vez.  752;  sd.  O'CTonaoa  v. 

an  estate,  enfordble  by  child  of  prom-  CoMyn,  2  S.  &  L.  147. 

issee),  L.  T.  N.  S.  437 ;  O^ood  v.  Strode,  (f)  B,  v.  W. 

(contract  to  settle,  enfordble  bj  grand-  {g)  N,  v.  P. 

son),  2  P.  W.  245;  GaU  v.  Gak,  (con-  (h)  DUku  v.  Broadmtad,  2  D.  G.  J. 

tract  to  permit  settlement,  enfordble  575-6;  and  see  anU^  p.  556  (•). 

by  the  children,  through  a  former  mar-  (t)  As  to  the  necessity  of  thia  qnali* 

riage,  of  her  who  was  deemed  promis-  fication,  Crokmr  v.  Martm.  1  Dow.  N  S. 

see,)  L.  B.  6  C.  D.  144;  Vimom  v.  r<r.  15. 
(contraot  to  settle,  enfordble  by 
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that  view,  but  these,  on  closer  examination,  appear  to  fall 
short  of  it.  In  one  of  them  (a),  part  performance  was  held 
insufficient  to  support  against  creditors  (though  it  is 
sufficient  {b)  to  support  against  the  promissor)  an  oral 
agreement  for  which  writing  would  have  been  regularly  (c) 
necessary;  but  a  further  question  arose  whether  a  person 
who  was  not  a  party  to  the  agreement,  but  who  would  have 
been  benefited  by  its  performance,  was  entitled  to  enforce 
it,  and,  as  this  question  depended  in  some  degree  on 
whether  the  part  beneficial  to  him  had  been  stipulated  for, 
an  impression  has  prevailed  that  the  case  casts  light  on  the 
question  when  such  stipulation  is  to  be  presumed;  but  no 
such  question  arose,  for  there  was  dire<5t  evidence  that  his 
mother  had  stipulated  for  it.  In  another  {d)  of  these  cases, 
a  collateral  relative,  in  whose  favour  the  impugned  limi- 
tation was  made,  had  himself  given  value.  In  another 
{e)t  the  plaintiff  was  held  to  be  entitled  to  enforce  a  contra(5l 
which  contained  a  stipulation  beneficial  to  her,  not  because 
it  contained  that  stipulation,  but  because  she  was  heir  to 
the  promissee  who  had  given  value,  and  also  because, 
being  the  daughter  of  the  promissee,  she  stood  (according 
to  the  do<5lrine  which  then  prevailed  (f)  but  which  has 
since  (g)  been  overruled)  in  the  position  of  one  who  has 
given  value;  and,  being  entitled  to  enforce  part  of  the 
contracfl,  she  was  entitled  to  enforce  the  rest  -(A);  but  the 
court  intimated  (}')  that  the  same  decision  would  not  have 
been  pronounced  against  a  purchaser  or  creditor.  The 
remaining  cases  usually  cited  are  explicable  on  another 
principle  also,  and  to  that  I  have  referred  them  (j).    And, 


(«)  Fmeh  (or  HerUri)  y.  ITtMMMa,  (9)  Jtimr^  r.Jqj^rift,  Or.  &  Ph.  138. 

1  B.  P.  C.  145.    As  to  Creditors,  147  SeHb  wU,  p.  143  (if). 

(6)  AnU,  p.  185.                     [(foot).  (k)  G.  y.  N.;  Dmmf9ri  ▼.  BiAtfp^  1 

;c)  AfUt,  p.  178  (/).  179  W/).  Ph.  698. 

Stephtmt  y.  Trmman,  1  Vez.  73.  (t)  Barham  y.  Clarmidom,   10  Hare 

[•)  €hrmg  y.  Na$h,  3  Atk.  186.  126;  D.  y.  B.,  p.  705  I  5-10;  G.  y.  N,, 

(f)  See  Btfif  y.  Nimmo,  LL  &  G.  t  p.  188  (jbi). 

Sag.  833.  U)  AnU,  p.  545  {gyu^  (k). 
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Separation- 
deed. 


Limitation 
inserted  hy 
Mistake. 


on  the  other  hand,  there  are  authorities  to  shew  that  a 
limitation  in  a  settlement  is  held  not  to  have  been  stipu- 
lated for  when  that  spouse  in  favour  of  whom  or  of  whose 
relatives  it  was  made  is  the  very  person  who  made  it  (a)  (i), 
whether  he  made  it  in  his  own  favour  (b),  or  in  that  of  his 
child  by  a  former  marriage  (c)  (ii),  his  brother  (d)^  his 
niece  {e)f  or  otherwise  (f)^  unless  it  is  beneficial  to  the  other 
spouse,  as,  when  a  wife  makes  it  in  her  own  favour  (g) 
(in)  or  in  that  of  her  previous  children  (h)  and  thus  relieves 
the  husband  from  maintaining  her  or  them. 

The  trustees  of  a  Separation-deed,  covenanting  to 
indemnify  the  husband  against  his  wife's  debts,  are 
presumed  to  have  stipulated  for  the  deed  as  the  consider- 
ation for  such  covenant  (i). 

But,  of  course,   a  limitation  inserted  by  a  Mistake  in 

(i)  In  one  case  (J)>  sometimes  referred  to  on  this  suljeot,  it  was  not  the  set- 
tlor, but  his  father,  who  was  presumed  to  have  stipulated  for  the  limitation  to 
the  settlor's  brother. 

(ii)  This  case,  however,  falls  (ik)  under  another,  though  doubtful,  exception. 

(hi)  In  one  (/)  of  the  cases  cited,  a  covenant  had  been  broken  after  the  death 
of  the  covenantor,  and  the  decision  was  that  the  covenantee's  claim  to  levy  the 
damages  off  certain  assets  which  had  passed  on  the  death  to  a  woman,  who,  on  her 
marriage,  had  settled  it  on  herself,  was  barred  by  that  settlement,  under  a  doc- 
trine already  (m)  stated.  But  a  limitation  which  a  wife  makes  to  whomsoever 
she  may  appoint,  and,  in  default  of  appointment,  to  her  next  of  kin,  does  not 
relieve  the  husband  from  any  burthen,  and  there  is,  therefore,  no  presumption 
that  ho  has  stipulated  for  it  (n). 


(a)  See  BarhemY.  Clartndon,  10  Hare 
131  /.  15-24;  CotUreily.  Homtr,  (Set- 
tlement void  agt.  Purchaser),  13  Sim. 
506;  Joktuon  v.  Legardj  (Settlement 
void  agt.  Purchasers),  6  Man.  U  S.  60, 
T.  &  K.  281;  Price  v.  Jenkuu,  (after- 
wards  affirmed  on  another  point) 
(Settlement  void  agt.  Purchaser),  L.  R. 
4  C.  D.  483;  SmUh  v.  Cherrill,  (Settle- 
ment void  agt.  Creditors),  L.  R.  4  Eq. 
^90;  SuiioH  V.  Cheiimfnd,  (Enforcement 
of  contract  refused),  Sug.  H.  L.  153. 

Contra  suggested,  Kekewieh  v.  Man- 
ning, 1  D.  G.  M.  G.  203;  and«ee  2  P. 
W.  175. 

ib)  Sd.  B.  V.  C. 
c)  P.  V.  /. 
d)  C.Y.H.iJ.v.L, 
4)  SmUh  T.  C. 


//;  Sutton  V.  C. 

f9)  Sd.,  Dilkes  v.  Brwtdmead,  (tad 
point),  2  D.  G.  F.  J.  566;  afortioriham 
Teasdak  v.  Braitkwaiio,  (post-nuptial 
Settlement  for  her  separate  use  iKdi 
restraint,  valid  agt.  Purchaaer),  Lb  R. 
5  C.  D.  630. 

W  ClarU  V.  Wrighi,  (Settlement 
valid  agt.  Purchasers),  6  H.  ^k  N.  S49. 

(i)  Stephent  v.  O/fiiw,  2  B.  C.  C.  90; 
Worrall  v.  Jacob,  (2d.  point),  S  Mer. 
256. 

(J)  Vernon  v.  Vernon,  1  B.  P.  C.  267. 

(*)  Ante,  p.  545  (y)-546  (k). 

if)  DUkee  v.  BroadmeatL 

(m)  i4ttto,  p.  38  (c). 

(n)  Paul  y.  Paul,  (Settlement  void 
agt  Creditors),  L.  R.  15  C.  D.  58a 
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conveyancing  is  not  presumed  to  have  been  stipulated  for  (a). 

Cognate  with  the  rule  stated  at  the  commencement  of  Fraudiupon 
this  chapter  are  the  following  rules  and  enadlments  by  ^^^^^J' 
which  also  creditors  and  others  are  entitled  to  certain   Transmittees. 
priorities. 

A  Husband  is  entitled  (jb),  in  respe<5l  of  the  interests  on  Marital 
conferred  upon  him  by  law  in  his  wife's  property  (c),  to  "8^^« 
priority  over  any  disposition  which  she  may  have  made 
before  the  marriage;  but  only  as  regards  the  beneficial 
interest  (d) ;  and  not  if  as  much  remains  as  he  might  fairly 
expecfl  (e),  unless  she  had  represented  that  he  would  have 
more  (f) ;  nor  if  he  (g),  or  some  man  whose  betrothed  she 
was  when  she  made  the  disposition  (A),  consented  to  («), 
or  knew  of  (j),  it ;  nor  if  it  was  made  before  the  marriage 
treaty,  and  either  without  contemplation  of  marriage  (k) 
or  publicly  for  the  benefit  of  her  children  (/) ;  nor  if  he  had 
previously  seduced  her  (m) ;  nor  after  he  had  confirmed  it  («). 

A  Solicitor  entitled  to  a  Lien  under  the  rule  already  (o)  On  Solicitor'* 
stated,  is  entitled  to  priority  over  all  conveyances  and  adls  **' 
done  to  defeat  (or  that  would  operate  to  defeat)  that  lien  (p), 
notwithstanding  some  delay  (q),  and  though  an  order  had 
previously  been  made  for  payment  out  of  another  fund  (q), 
and  the  client  had  changed  his  solicitor  (q).  But  he  is 
not  thus  entitled  against  any  disponee  in  good  faith  for 
value  and  without  notice  (p). 

(a)  Doe  y.  Rolfe,   (Settlement  void  (A)  StratJmore  y.  Bouta,  1  W.  T.  L. 

agt.  Purchaser),  8  A.  &  E.  650.  C.  406. 

(fr)  Ooddard  y.  Snow,  1  RuBS.  485,  (i)  S.  y.  (7.;  S.  y.  B, 

and  many  cases  cited  in  1  M.  &  K.  ?j)  St.  O.  y.  W, 

621-2.     Bnt  in  all  there  were  special  \k)  England  y.  Dowmi,  3  Bea.  528. 

circumstances.     See  also  dicta  in   1  It)  King  y.  Coitom,  3  P.  W.  674. 

Hare  613-14.  (m)  Taylor  y.  Pugk,  1  Hare  608. 

(r)  Stated  onto,  p.  54-9.  (n)  Authorities  in  W.  T.  L.  C.  (4th 

(cf)  Doe  y.  £«ou,  11  C.  B.  1035.  Ed),  421  (a). 

(«)  De  MandmnUe  y.  CrompUm,  I  V.  (o)  Ante,  p.  336  (A). 

&  B.  354,  as  explained  in  1  Hare  613.  (p)  23-4  Vic,  c.  127  (E.),  s.  28;  39 

(f)  See  England  y.  DomM,  2  Bea.  -40  Vic,  o.  44  (I),  s.  8;  tee  also  Th§ 
528.  Hemrifih,  L.  R.  3  Ad.  510. 

(g)  Sloeombev.  GiM,  2  B.  G.  C.  545;  (9)  Ex.  Brooke,  L.  B.  7  C.  D.  318, 
St.  George  y,  FToic,  1  M.  &  E.  610.  319,  L  12,  (for  yalue,  26  W.  B.  164, 

t  2),  320,  /.  5-6. 
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On  Landlord 
bj  Exeontion- 
Creditor. 


On  Eccleriaiiie 
claiming  for 
dilapidations. 


On  Surety. 


On  Creditors  of 
Tradesmen  in 
Ireland. 


On  Creditors 
by  Judgment 


On  Creditors  of 
Banker. 


A  Landlord  is  entitled  to  prevent  the  levying  of  an 
Execution  upon  goods  on  the  premises  for  which  rent  is 
owing  {a) ;  unless  either  the  tenancy  has  expired  (i),  or  the 
creditor  pays  him  the  amount  due,  or  a  sum  equal  to  rent 
for  one  year  (a),  or  for  four  of  the  terms  (if  together  less 
than  a  year)  by  which  the  tenement  is  let  (c). 

An  Ecclesiastical  person,  whose  predecessor  has  disposed 
gratuitously  of  his  chattels  with  intent  &c.  to  defraud  the 
successor  of  his  right  to  damages  for  dilapidations,  is 
entitled  to  recover  against  the  disponee,  as  if  the  latter 
had  been  executor  of  his  disponor  {d), 

A  Surety  satisfying  the  debt  is  entitled,  in  respedl  of  his 
claim  to  a  transfer  of  the  securities,  to  priority  over  a  right 
in  the  creditor  to  set  oflf,  against  the  produce  of  them, 
another  debt,  of  which  the  surety  had  no  notice  (e). 

A  Creditor  of  any  shopkeeper  or  Tradesman  in  Ireland, 
who  has  charged  any  of  his  chattels  in  his  custody  with 
pa5rment,  after  his  death,  of  money  to  his  Wife  or  Child^ 
ren,  is  entitled  to  priority  over  such  charge  (f),  unless 
the  document  by  which  it  was  imposed  has  been  registered 
in  the  registry  of  deeds  within  four  months  after  the  making 
of  it  (f). 

Creditors  by  Judgment,  Statute,  or  Recognizance,  are 
entitled  to  priority  over  an  unregistered  disposition  of  a 
tenement  in  Ireland  (g),  or  in  the  North  Riding  of 
Yorkshire  (A). 

The  Creditors  of  a  Banker  are  entitled  (i)  to  priority 
over  any  disposition  of  any  interest  in  any  tenement  in 
Ireland  which  such  banker  (or  anyone  under  his  authority) 
may  have  made  since  ist  August,  1760  (i),  even  for  value; 


(i)  There  are  also  proTisions  respecting  dispositions  before  that  date. 


(a)  8  Ann  a  18,  (Ruff.  c.  14),  s.  1. 

(6)  Co»  V.  Leigh,  L.  R.  9  Q.  B.  333. 

(c)  7-8  Vic,  0.  96,  s.  67. 

^  13  £1.,  c.  10,  s.  3. 

I«)  Re  J^try,  20  W.  R.  857. 

f/>5GeaII,  a  4,  s.  10. 


t 


{$)  6  Ann.  (Ir.),  o.  8,  s.  5. 

(h)  8  Geo.  II,  c.  6,  9.  1. 

W  33  Geo.  II,  (Ir.),  c  14,  a.  2,  3, 
explained  Cofkmd  y.  Dmoif^  L.  R.  5 
H.  L.  358. 
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unless  (a)  it  either  was  a  Lease  of  a  prescribed  kind,  or 
was  registered  in  the  registry  of  deeds  within  a  prescribed 
period.  They  are  also  entitled  (b)  to  priority  over  any 
disposition  of  any  interest  in  any  tenement  in  Ireland 
which  the  banker  may  have  made  since  loth  May,  1760, 
to  or  for  his  Child  or  grand-child,  even  for  value;  even 
though  the  creditors  did  not  become  such  till  afterwards. 
And  a  Receipt  which  a  Banker  in  Ireland  who  stops  pay- 
ment gives  for  a  debt  due  when  he  stopped  is  void ;  as  is 
also  any  disposition  which  such  a  Banker  makes  after 
stoppage  concealment  or  abscondment  (c),  unless  made 
for  (c)  or  assented  to  by  (c)  creditors  generally. 

There  are  also  enadlments  relative  to  the  priorities  of  On  Execution 
Execution-creditors  in  Ireland  (d),  and  to  that  of  Seques-  s^^^^^ 
trators  there  (e),  in  Ireland. 

(a)   33   Geo.  II,   (Ir.),  o.  14,  s.  2,  le)  8.  6. 

3,  explained  Copland  y.  DmieM,  L.  R.  \d)  27-8  Vic,  0.  99,  s.  24. 

5  H.  L.  358.  («)  16-17  Yio.,  c.  113,  8.  13€. 

(6)  8.  3. 
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Introdnctorj. 


Canons. 
First  Canon: 
Bankraptcy- 
&c.  creditors 
displace  deal- 
ings unfairly 
prejadioial  to 
them. 


CHAPTER  LXIL 

PRIORITY  OF  BANKRUPTCY-  LIQUIDATION-  AND  WINDING-UP- 

-CREDITORS  (l). 


The  second  do<5lrine  deducible  (a)  from  the  above  prin- 
ciple (b)  is  founded  dn  (c),  and  has  been  largely  formulated 
by  (i),  statute-law;  and  is,  that  Bankruptcy-  (e)  and 
Liquidation-  (f)  -creditors  are  often,  and  Winding-up-  (g) 
-creditors  are  sometimes,  entitled  to  priority  over  certain 
transacflions  as  tending  to  prevent  the  due  distribution  of 
assets  {h) ;  and  this  priority  they  obtain  under  two  parallel 
canons,  each  of  which  is  subjedl  to  exceptions  peculiar  to 
itself  and  to  other  exceptions  common  to  them  both ;  and 
under  numerous  subordinate  rules,  each  of  which  is  liable  to 
exceptions  peculiar  to  itself  and  to  most  of  the  exceptions 
incident  to  the  canons  from  which  it  is  derived. 

The  first  canon  is,  that  Bankruptcy-  {e)  Liquidation-  (f) 
and  Winding-up-  (g),  but  not  Composition-  (i),  -creditors, 
are  entitled  to  priority  over  any  dealing  unfairly  prejudicial  to 
them  (/),  and  over  any  right  arising  under  such  a  dealing 

(i)  This  chapter  is  mainly  confined  to  the  law  applicable  to  bankmptciet 
since  the  recent  statutes;  that  is,  in  England,  since  1869;  in  Ireland,  ance 
1872. 

(f)  E.,  8.  125  (7),  by  which  Liquid- 
ation-creditors are  put  into  the  same 
situation  which  Bankruptcy-creditors 
occupy  with  respect  to  the  property  of 
the  Bankrupt  himMlf,  The  Irish  stat- 
utes do  not  seem  to  contain  anj  similar 
provision  with  respect  to  Arranging 
traders. 

(g)  25-6  Vic,  c.  89,  8.  153,  16S, 
164;  and  see  below. 

(A)  Defined,  afil«,  p.  548  fj), 
(i)  See  r.  Kearky  if  CUnftmCi  eomiraet, 
L.  R.  7  G.  D.  615;  BwmUr.  Robmmm, 
L.  R.  1  C.  D.  5S7 ;  modified  in  r.  Lmmt^ 
L.  R.  3  C.  D.  lid,  and  in  r.  B^Brinm^ 
L.  R.  3  C.  D.  488. 


(a)  AnU^  p.  538. 

{b\  Ante,  p.  537. 

(c)  See  the  words  "any  principle  or 
rule  of  law"  &c.,  in  the  32-3  Vic,  o. 
83,  s.  20,  and  in  the  35-6  Vic,  o.  58, 
8.  5. 

(dj  As  to  England,  32-3  Vie,  c.  71, 
herem-after  cited  as  "  E."  As  to  Ire- 
land, 20-1  Vie,  c  60,  herein-afler 
cited  as  "I.",  and  35-6  Vic,  c  58, 
herein-afler  cited  as  "  I.  amt." 

(«)  See  below,  where  the  difierent 
sections  are  referred  to.  And  see,  for 
a  discussion  on  the  subject  generally, 
r.  Wood,  L.  R.  7  Ch.  306-8. 
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(a) ;  even  though  the  dealing  be  a  disentailment  (b)  (i),  or  the 
right  a  right  to  consolidate  mortgages  (c)  under  the  rule 
already  (d)  stated;  and  though  its  efifecfl  be  merely  to  delay, 
not  defeat,  them  (e).  But  they  are  thus  entitled  only  if, 
under  the  circumstances,  one  of  the  subordinate  rules  be 
applicable;  and  (in  all  cases)  subjecfl  to  a  right  in  the  party 
dealt  with  to  prove  for  any  sum  which  he  may  have  paid 
for,  or  advanced  on  the  security  of,  the  dealing  (f),  unless 
he  is,  by  condudl,  disentitled  to  do  so  (g) ;  and  not  if  any 
of  the  general  exceptions  occur ;  nor  (perhaps),  as  regards 
Ships,  if  the  circumstances  occurred  which  are  mentioned 
in  the  authority  in  the  note  {h).  And,  of  course,  they  are 
the  only  persons  in  whose  favour  a  dealing  or  right  is  in- 
validated by  this  dodlrine  (i);  and  are  precluded  by  the 
same  circumstances  as  the  debtor  would  be  from  setting  a 
transacflion  aside  on  the  mere  ground  that  it  was  not 
originally  binding  on  him  (j). 

The    second    canon    {k)    is,   that    Bankruptcy-    Liqui-   Second  Canon: 
dation-  and  Winding-up-  -creditors  are  entitled  to  priority  S^'^^tJSu^^ 
over  any  transa(5lion  taking  place  since,  (though  under  oTer-reach,  by 
an    authority   conferred  before    (/)),    the  occurrence    on  ^iJi^lJSions 
which  insolvency  is  presumed  to  have  become  complete,   wibaequentto 

-^        ,  Bomo  specified 

But  the  Circumstances  under  which  bankruptcy-  and  liqui-   occmrence. 

dation-  -creditors  are  thus  entitled  differ  from  those  under   f,!!^®^*  ^^ 

tne  canon. 

which  winding-up-creditors  are  so.  Generally. 

Bankruptcy-     and    Liquidation-    -creditors    overreach  As  applicable 

toBankrnptcy- 

(i)  As  to  the  effect  of  a  displaced  disentailment  on  the  estate-tail  and  on  the  *?^  Liqolda- 
estates  lying  behind  it,  see  onto,  p.  640  (i).  tion-creditors. 

(a)  Hodgiin  r.  So/tk^,  (last  point),  L.  D.  132. 

R.  2  Eq.  757.  (A)  17-8  Tie,  a  104,  s.  72;  ante,  p. 

(6)  3-4  Wm.  IV,  a  74  (E.),  s.  63;  526  (/). 

4-5  Wm.  rV.,  c.  92  (I.),  s.  56.  (•)  Carr  y.  AaramoH,  11  Ex.  566. 

(c)  Hodgkm  r.  So/tUy,  (last  point),  L.  (j)  Buit  r.  Mt^tOoek,  35  L.  T.  N. 

R.  2  £q.  757.  S.  503. 

(cT)  A  nt;  p.  336-9.  (k)  For  the  history  and  policy  of  this 

(«)  SmUk  y.  Caiman,  (3d.  point),  2  doctrine  see  Nmm  y.  Carter,  L.  R.  1 

£.  &  B.  35.  P.  C.  848,  iL  16  -p.  349  JL  i  1. 

(/;  /oMf  y.   Gordtm,  L.  R.  2  Ap.  (0  Conoeded,  Smwbali  r.  JhmgUu,  L. 

616;  Stoloe  y.  Cowan,  7  Jnr.N.  S.  901.  R.  7  Ch.  548  L  18-15. 

(g)  HaU  r.  Tonamnd,  L.  R.  14  0. 


666      PRIORITY  OF  BANKRTCT-  AND  WIND(S-UP  -CREDITS. 

every  transa(5lion  which  (a),  or  part  of  which  (J),  constituted 
(c),  or  took  place  at  or  after  the  completion  of  («),  the 
adl  of  bankruptcy  (d)  on  which  the  adjudication  is  founded 
(a)f  or  (in  En^and  (e)  but  not  in  Ireland  (f))  the  earliest 
unpurged  (g)  adl  of  bankruptcy  committed  within  the  year 
preceding  the  adjudication  (e)  (i);  and  this,  though  the 
transacflion  was  a  settlement  on  Marriage  (A) ;  or  (on  an 
English  bankruptcy)  was  a  Sequestration  (i)  issued  at  the 
suit  of  a  creditor  (j)  for  a  debt  proveable  in  that  bank- 
ruptcy (k) :  but  only  if  debts,  owing  when  the  transa<5tion 
occurred  and  sufficient  to  support  a  bankruptcy-petition, 
subsisted  until  the  adjudication  {b);  and  not  against  the 
Crown  (/) ;  nor  against  a  sale  of  the  debtor's  goods  under 
an  execution  or  attachment  (in),  (though  he  was  a  trader 
(f»),  in  which  case,  however,  they  have,  under  circumstances 
(n),  a  claim  upon  the  proceeds) ;  nor  against  a  pa3anent  under 
a  debtor-summons  (o),  unless  a  Receiver  has  been  appointed 
(p);  nor  (it  seems)  against  any  transaAion  merely  because  it 

(i)  This  canon  was  confined  under  previooB  statutes  (9)  to  cues  in  which  a 
creditor,  not  the  debtor,  had  presented  the  petition.  As  to  its  efifeci  in  ofw- 
reaching  rights  conferred  by  a  precedent  contract,  see  the  case  in  Uie  note  (r). 

(a)  Authorities  in  n.  (•).    And  see        (1)  £.,  s.  88,  and  see,  as  to  Uquida- 

KiggU  y.  Plajftr,  1  Salk.  111.  tions,  E.,  s.  125  (5),  in  which  the  word 

(6)  SnowbaU  r.  Domghu,  L.  R.  7  Ch.  *' Proceedmgs "  pzobablj  includes  Se- 

547.  questrations. 

(c)  See  esp.  L.  R.  9  Ch.  436  I  27.  (j)  Sd.  in  Chiekr,  MendUk,  L.  R.  11 

(cQ  Expld.  a  little  farther  on.  C.  D.  740,  in  which  it  was  decided  that 

(•)  £.  s.  11.    See,  as  to  Liquidation,  the  section  does  not  applj  against  a 

E.  s.  125  (5),  interpreted  in  ^ut^fuifi  r.  trustee  in  another  bankruptcy* 
BisseU,  L.  R.  6  Ch.  605,  and  in  Furber        {k)  Sd.,  C.  r.  M.,  p.  740,  two  Ust 

r.  P«Uew,  L.  R.  6  C.  D.  189  L  26-9,  lines. 

and,  impliedly,  in   Postnuuler'gm,  r.        (/)  PoHmatUr-sei^  r.  Bcmkmm,  L.  B. 

Bonkam,  L.  R.  10  C.  D.  595.    And  see  10  C.  D.  595.  [433. 

anU,  p.  521  (i).  (m)  VUUart  r.  Bogirt,  L.  R.  9  C.  D. 

(f)  McCuUoeh  y.  Me.Cuttoi^  L.  R.        (n)  Stated  below. 
14  C.  D.  716.    On  examining  the  sta-        (0)  BimehardT.  Moqjti^  L.  R.  12  C 

tutes  tins  appears  to  be  true  uillyer-  D.  26. 
sally.  (p)  Jag  r.  Poiois,  L.  R.  9  Ch.  133. 

(9)  QreeMT  r.  Foim,  46  L.  J.  Ba.  78a,        (9)  As  to  12-18  Vic,  0.  106;  Mmkt 

qualified  in  Ftcrfter  r.  PcUno,  (2d. point),  y.  FeUMom,  L.  R.  5  Q.  B.  275,  Jctrn  y. 

L.  R.  6  C.  D.  181,  which  seems  to  he  Barber,  L.  R.  6  Q.  B.  77.    As  to  7-8 

itself  overruled  in  Wwr  r.  Wisr,  L.  R.  Vie.,  c.  96,  Stevmwm  y.  Nmomkam,  13  C. 

6  Ch.  880,  and  in  Boyehard  r.  Jtf^o^m,  B.  303-4. 
L.  R.  12  C.  D.  28-9.                     [659.        (r)  RotuA  y.  Grmi  WmUm  B.Co^l 

(A)  FroMer  y.  Tkompaom,  4  D.  G.  J.  Q.  B.  51. 
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occurred  after  noo-payment  of  the  sum  demanded  in  such 
a  summons  {a);  nor  if  one  of  the  general  exceptions  (^) 
intervenes. 

Winding-up  creditors  are  entitled  to  overreach  (i)  any  as  appHcabie 
disposition  of  the  Company's  property  (<?),  payment  of  its  ^  ^^^^ 
money  (i),  or  attempt  (by  Attachment  Sequestration  or 
Execution  against  its  *  estate  or  efifedls',  («),  arrest  of  its 
Ships  (/),  or  Distress  upon  its  land  (^)),  to  recover  from  it 
a  debt  proveable  in  the  winding-up  (h) ;  if  such  disposition 
payment  or  attempt  was  (in  the  case  of  a  winding-up  under 
the  court)  made  since  the  presentation  of  the  petition  (i)y 
or  of  the  earliest  petition  (j)  (unless  dismissed  (k) )  if  more 
than  one,— or  was  (in  the  case  of  a  voluntary  winding-up 
continued  under  supervision  (/))  made  since  the  passing 
of  the  confirmatory  (/)  resolution  (m), — on  which  the  winding- 
up  in  question  (n)  or  one  which  has  been  superseded  by  it 
(o)  was  founded.  But  this  only  holds  when  the  winding-up 
in  question  is  under,  or  under  the  supervision  of,  the  court 
(/);  and  does  not  hold  against  a  disposition  which  the  court 
authorized  {q)  or  confirms  (r),  (and  it  generally  confirms  a 
disposition  made  for  value  in  good  faith  (r)) ;  nor  against  an 

(i)  The  eziactment  ii,  that  the  disposition  or  attempt  ihall  be  *'f<M  to  all 
intents/'  bnt  probably  this  onlj  means  **  void  against  wmding-np  creditors." 

(a)  See  quotation  from  ex.  Wiir,  in  Ch.  494  /.  17. 

B.  r.  M.,  L.  R.  12  C.  D.  28-9.  (i)  lindlev  (4th  Ed.),  1269,  par.  1. 

(6)  Stated  a  little  farther  on.  (0  WuUm^t  Cat0,  L.  R.  4  Ch.  20; 

(c)  25-6  Vic.,  0.  89,  i.  153.  Dmot'M  Cat0,  L.  R.  6  £q.  232. 

id)  See  ex.  Ortmmood,  L.  R.  9  Ch.  (m)  25-6  Tic,  c.  89,  s.  163,  interpre- 

511.  ted  by  1.130. 

(•)  25-6  Vie,  c.  89,  s.  163.  (»)  s.  163,  interpreted  by  8.  84  and 

(f)  Re  AuMiralm 4x.  Co.,  L.  R.  20  Eq.  ISO. 

325.  (o)  TkomM  y.  PtHtid  L,  Co,,  L.  R. 

17  C. 


(g)  8.  163,  intrepreted  in  ex.  Bmntm,  17  C.  D.  250. 

L.R.6Ch.462,andinr.lV«fci'#Norl*  (p)  25-6  Vic.,  o  89,  i.  153,  163; 

S.  Co,,  L.  R.  19  Eq.  60.  qualified,  aa  to  volnntaxy  inndings-iip 

(h)  RegwU'  17.  S,  S.,  L.  R.  8  C.  D.  by  s.  153  (l/n.)  (6). 

616.  (9  )  s.  158.    See  Rmboay  SUd  Co,  r. 

(•)  25-6  Vie.,  o.  89,  s.  163,  interi»re-  T^hr,  L.  R.  8  C.  D.  188,  and  Emmor- 

ted  by  s.  84,  qualified  35-6  Vic.,  a  41,  tori*  Cam,  L.  R.  2  Eq.  231. 

8.  4.  (r)  Re  WUUkin  Iron  Co,,  L.  R.  3 

O)  Kent  T.  FfMftoU  4t^  Co.,  L.  R.  3  Ch.  443. 
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Subordinate 
points. 

Acts  of  Bank- 
ruptcy speci- 
fied. 


attachment  which  it  authorized  (a);  nor  against  a  dispo- 
sition made  after  the  winding-up  order  {b),  to  which  dispo- 
sition, however,  other  provisions  apply  (c).  The  court  is 
also  authorized  to  restrain  the  further  progress  of  any 
proceeding  commenced  before  the  winding-up  (i). 

The  Acts  of  Bankruptcy  referred  to  in  the  canons 
consist  (e)  exclusively  (/)  in:  (i),  A  disposition  on  trust 
for  the  debtor's  creditor's  generally  (g) :  (2)  A  "  Fraudulent 
conveyance  gift  delivery  or  transfer  of  his  property  or  any 
part  thereof*  {h)  made  under  such  circumstances  («)  that  it 
might  be  overreached  under  the  rules  hereinafter  stated: 
and,  under  this  head  are  included,  a  dealing  with  his 
property  intended  (or  certain  if  enforced)  to  embar- 
rass his  bankruptcy-creditors  (j);  a  disposition  of  all 
(or,  under  circumstances,  nearly  all,)  his  property  (j);  a 
dealing  intended  or  tending,  under  the  circiunstances 
already  (k)  explained,  to  embarrass  any  creditor  (j)^  and, 
(perhaps,)  a  fraudulent  preference  made  with  the  expect- 
ation that  bankruptcy  must  necessarily  result  (/) ;  but  not 
a  dealing  in  fraud  of  purchasers  (m),  nor  a  fraudulent 
preference  made  without  the  expectation  of  necessary 
bankruptcy  (»):  (3.)  Departure  or  continuance  out  of 
England  [Ireland]  with  intent  to  defeat  or  delay  his 
creditors :    (4),  (when  a  trader)  Departure  from  his  dwell- 


(a)  8. 87,  as  interpreted  r.  EshaU  Mg. 
Co.,  10  Jur.  N.  S.  576. 
(6)  8.  153. 

(c)  Lindley  1271  /.  3-5.  But  in  the 
statute  this  seems  to  be  left  to  impli- 
cation. 

(d)  s.  85,  87,  163,  201 ;  and  see  espe- 
cially Parry  y.  Grtat  S.  Co.  Ld.,  33  L. 
J.  Oh.  245. 

(•)  £.,  B.  6;  I.  amt.,  s.  21. 

(f)  Said,  1  B1.442;  3  Camp.  350*,  15 
Vez  462;  17  Vez.  198. 

{g)  £.,  s.  6  (1);  I.  amt,  s.  21  (1). 

(*)  Id.  (2),  interpreted  r.  Wood,  L. 
R.  7  Oh.  306  L  26-30.  And  see  AOtn 
V.  Bonneit,  L.  R.  5  Oh.  679-80,  581  I. 
15-21. 

(i)  Re  CoUmere,  L.  R.  1  Ch.  134  /. 


14-19.  Accordingly  Baactmr  ▼. 
ord,  1  A.  &  E.  456;  BeU  ▼.  Simpmm, 
2  H.  &  N.  410;  PetmeU  t.  RMgnokb,  11 
C.  B.  N.  S.  709;  Cook  y.  CaUMtt^  M. 
&  M.  522. 

(j)  Goodridf  y.  Taghr,  2  D.  6.  J.  S. 
139  (Jm.),    See  below  in  this  ebapter. 

ik)  AnU,  p.  539-61. 

(0  Sd.,  WmO^g  r.  Wmuky,  1  D.  G. 
J.  S.281  /.  18-22,  which  seems  scarcely 
consistent  with  the  authorities  in  note 
(n)  in  this  page.  [9-12. 

(m)  Sd.,  r.  Wood,  L.  R.  7  Ch.  807  I 

(fi)  Sd.,  SiMiM  y.  ITiftMMii,  L.  R. 
17  C.  D.  68  I  30;  and  see  AUtmm  y. 
Tta^U,  4  Burr.  2239  i.  38-42,  SUvm^ 
torn  V.  Niwnham,  13  C.  B.  SOS,  and 
Marki  y.  Peldman,  L.  R.  5  Q.  B.  27i. 
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ing-house,  or  other  absenting  of  himself,  with  that  intent : 
(5),  Denial  of  himself  to  (a),  or  omission  to  open  his  place 
of  business  to  (J),  any  creditor,  (technically  called  **  Begin- 
ning to  keep  house  ")  with  that  intent  (c)  (i) :  (6),  Suffer- 
ance of  Outlawry  with  that  intent :  (7),  Declaration,  filed 
in  the  prescribed  manner,  of  inability  to  pay  debts  (d): 
(8),  (when  a  trader)  Sale  {e)  of  his  goods  (including  delivery 
of  them  at  an  appraisement  (fj)  made  under  a  levy  for 
a  sum  of  at  least  {g)  £$0  [in  Ireland  £26] :  (9),  Omission, 
under  circumstances,  to  comply  with  a  Debtor- summons  : 
(10),  [In  Ireland]  Dismissal  of  a  petition  for  Arrangement : 
(11),  [In  Ireland]  Imprisonment,  Escape,  or  Declaration 
of  poverty,  (each  under  circumstances).  But,  in  every  case, 
further  circumstances,  the  enumeration  of  which  scarcely 
falls  within  the  province  of  this  work,  are  necessary ;  while 
the  two  first  of  the  above  a<5ls  of  bankruptcy  require  a  more 
detailed  examination,  which  will  be  found  in  a  subsequent 
part  of  this  chapter. 

The  claim  {h)  which  Bankruptcy  (»)-  and  Liquidation   claim  of 
(7)-,  but  not   Composition  {hy  nor  Winding-up-   (/)  (11)   or^^^*^^\ 

(i)  The  enactment  is  panctoated  as  if  to  imply  that  Beginning  to  keep  house  proceeds  of 
is  an  act  of  hankrnptcj  even  when  the  debtor  is  not  a  trader.  Execution. 

(11)  A  levy  against  a  Company  nndergoing  winding-up  is  void  (m)  unless  the 
court  otherwise  direct  (n).  As  to  levies  made  before  the  winding-up-order,  see 
Lindley  1277. 

(a)   Lioyd  v.  HtalheoU,  2  B.  &  B.  (h)  Referred  to  anU^  p.  566  («). 

388;  qualified  in  Smiik  v.  Curria^  3  (>)  ^ »  &•  ^7;  I.  amt  s.  54;    Liver- 

Camp.  349;  FuW  y.  Bmichar,  10  B.  pool  Loan   Co,  r.  Buttm^  L.  R.  7  Oh. 

&  C.  705;  and  WydomCM  case  14  Vez.  732. 

86;  but  extended  in  Smiik  v.  Moon^  M.  (i)  JTey  r.  Siumer^  L.  R.  10  Eq.  432 ; 

&  M.  458;  DwUey  y.  Vaughan,  9  Ea.  qualified,  Jamtt  r.   Condon^  L.  R.   9 

491 ;  Harvey  v.  Ranubottom^  1  B.  &  C.  Oh.  609. 

55;  Colkeit  v.  Fr«9maM^2  T.  R.  59,  and  Accordingly,  HaBmg  r.  Haydon,  L. 

the  cases  there  cited.  R.  7  CD.  157;  Bowu  v.  young,  L. 

(6)  Cumming  v.  Baify,  6  Bing.  365.  R.  5  Ex.  D.  146;  L.  L.  Co.  r.  B. 

(c)  Ex.  Whii;  3  V.  &  B.  129.  (t)  Birmingham  r.  Adam»,  L.  R.  U 

((0  See  also  G.  0.  252;  Form  106.  Eq.  204. 

(«)  As  to  whether  this  means  exdu-  (/)  Re  Withtnuta  BriekmorU,  L.  R, 

sively  a  sale  by  the  sheriflF  or   like  16  C.  D.  337;  overruling  Priniing  ^v. 

official,   see  Pewnon  r.  Mortimer ,    L.  Co,,  L.  R.  8  C.  D.  183. 

R.  8  Ch.  672,  674.  (m)  25-6  Vic,  c.  89,  s.  163. 

(f)  Vak  r.  BoJWMlw,  L.  R.  18  C.  D.  (»)  s.  87;  Rmboag  Steel  ire  Co,  r. 
137.  Taylor,  L.  R.  8  C.  D.  183. 

(g)  See  below,  p.  570  (n-q), 

7a 
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-creditors  have  upon  the  net  (a)  proceeds  of  goods  sold  under 
an  Execution  or  Attachment  is  available  (ft)  whether  the 
levy  be  the  act  of  bankruptcy  relied  on  {c)  or  not  (<i) ;  and 
whether  the  bankruptcy  related  back  (under  the  second 
canon  (^))  to  before  the  seizure  (f)y  or  merely  to  before  the 
sale  {g\  or  neither  (A) ;  and  though  no  sale  has  been  made 
(i);  and  though  an  order  to  which  the  bankruptcy  &c 
creditors  were  not  parties  has  been  made  in  favour  of  the 
execution-creditor  (JD\  and  though  the  bankruptcy-  Ac- 
trustee  is  not  appointed  till  after  the  lapse  of  the  below- 
mentioned  14  days  (^);  but  only  if  the  debtor  was  a  Trader 
(/),  and  the  purchase  money  was  receivable  by  the  Sheriff 
{m)  (which  excludes  an  tUgit  («)),  and  the  sum  levied  for  («) 
(including  costs  {p)  and  fees  (p^  was  at  least  £^0  (^)  [in 
Ireland  £7,0  (q)'\ ;  and  only  if  Notice  that  a  bankruptcy-  or 
liquidation-  -petition  has  been  presented  against  [in  Ire- 
land by  or  against]  the  debtor  be  served  on  the  sheriff  or 
corresponding  county  court  ofl&cial  within  14  da3rs  (^) 
(which  seems  to  be  reckoned  from  his  receipt  of  the 
purchase-money);  and  only  if  adjudication  (r)  follow  (^) 
either  on  that  petition  or  on  some  other  of  which  the  sheriff 
&c.  has  notice  (s) ;  and  only  subject  to  expenses  (^). 

(a)  See  V'x\\ar%  r.  Roger;  L.  R.  9  Ch.  ed.  Raotll  v.  BWb#,  (last  point),  L.  R. 

437,  /.  10-12;  I.  amt.,  8.  54  (faC).  8  C.  D.  533,    For  definition  of  «  T»- 

(6)  E.,  s.  87;  I.  amt.,  b.  54;  Ltntt'  der"  see  E.,  sch.  1,  L,  s.  90. 

|wo/  jLoon  Co,  r.  Bullm,  L.  R.  7  Ch.  (m)  Re  QowUnf,  50  L.  J.  Ch.  80; 

732.  ex.  Al^lt,  L.  R.  15  C.  D.  447;  inter- 

(c)  L.  L.  C.  r.  B,y  (as  to  the  Bank-  preted  in  L.  R.  18  C.  D.  139  m»d. 

mpt  partners).  («)  Rt^a  r.  Salinger,  L.  R.  6  C.  Dl 

((f)   L.  L.  C.  r.    B.,    (as    to    the  332;  r.  HinJu,  L.  R.  7  C.  D.  882. 

Liquidating  partaer);  K.  r.  iS.;  H,  r.  (0)  L,  L,  C  r.  B. 

H.;  H.  V.  r.  (V)  H.  V.  r.;  extended,  LUhgomr. 

(e)  Ante,  p.  565  (i).  Ptnion,  L.  R.  10  C.  D.  169;   Siau  r. 

(/)  L.  L.  C.  r.  B.,  (as  to  the  Bank-  Gmbh,  L.  R.  6  C.  D.  875.       [C.  r.  B. 

mpt  partners).  (q)  E.,  s.  87 ;  I.  amt.,  a.  54 ;  L,  X. 

\g)  H.  r.  H.;  H,  v.  Y,  (r)  Explamed,  Jnmes  r.  Comdnm,  L. 

(A)  L.  L.  C.  r.  B.,  (as  to  the  Liquid-  R.  9  Ch.  609. 

ating  partner);  K.t.S.  {$)  As  to  what  constitntes  NotioQ, 

(«)  ff'  V-  Y.  see  oelow  in  this  Chapter. 

0)H,T.H.  {t)   E.,  8.  87;  L  amt,  8.  54;    See 

{k)  K,  r.  S.  also,  anthorities  cited  onto,  this  page  (o, 

I)  E.,  8.  87,  I.  amt.,  s.  64;  explain-  p) ;  and  r.  Cragcrqft^  L.  R.  8  C.  D.  596. 
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The    exceptions  common   to   the  two  canons  are  as  Ezoeptioiui  to 

r^it  the  abore 

follow:—  Canon*. 

First:  The  King  is  not  a£fected,  at  least  by  the  second  First:  Th« 
canon  (a),  his  rights  being  the  same  as  if  the  property  did  ^^*  diaponee. 
not  pass  from  the  bankrupt  imtil  the  moment  of  adjudi- 
cation (b). 

Secondly:  Value,  rendered  or  accruing  for  a  transaction   Second:  Value 
by  which  something  passes  from  the  debtor,  disentitles  his  ^"^^^^^ 
Bankruptcy-    (c)    (i)    and   Liquidation-   (i)   -creditors  to   In  general, 
displace  it  under  these  canons:  whether  that  which  passes 
be  an  interest  in  his  property,  while  the  transaction  is  a 
dealing  with  {e)  or  levy  (f)  or  sequestration  (g)  upon  the 
same  (the  value  consisting  in  the  latter  cases  of  exoneration 
from  the  debt  satisfied  by  the  levy  &c.) ;  or  be  a  right  to  obtain 
or  withhold  something,  while  the  transaction  is  a  pa3rment 
of  money  to  (A)  delivery  of  goods  to  (»)  or  contract  or 
dealing  with  (j)  him,  by  which  that  right  was  extinguishei. 
Under    the    latter  head  are  included,  a  Seizure  (ii)  of 
materials  for  the  purpose  of  satisfying  a  charge  upon  them 
(^),  and  a  Withdrawal  of  consent  to  the  continuance  of 

(i)  The  wording  of  the  Irieh  Aot  ff)  is  different  from  that  of  the  English  (e), 
bnt  its  meaning  seems  to  be,  and  is  m  the  text  assumed  to  be,  the  same.  The 
clauses  which,  in  ihe  earlier  statutes,  corresponded  with  that  here  under  dis- 
cussion, did  not  extend  to  support  a  dealing  which  was  itself  the  aot  of  bank- 
ruptcy relied  on  (0)  hut  this  restriotion  seems  precluded  by  the  wording  of  the 
enactments  now  in  force. 

(n)  Qu.  whether  the  title  of  the  chargeant  was  not  complete  without 
seizure  (m). 

(a)  PofimasUr-Qen,  ▼.  Hodboai,  L.  R.  (j^  E.  s.  88. 

10  C.  D.  595;  EAoarda  ▼.  R«g„  9  Ex.  (A)  E.,  s.  94  (1,  2). 

628;   the    reaunung   in    which   cases  (t)  E.,  s.  94  |2) 

applies  to  the  first  canon  alsa    See  (j)  E.,  s.  94  (S). 

also  authorities  in  Yate  Lee,  136  1. 11  {k)  Re  Wangh,  L.  R.  4  C.  D.  524; 

.23.  explained,  L.  R.  14  0.  D.  26,  /.  25-38. 

(6)  Reg,  r.  3faim,  2  Str.  749.  (/)  HaU  ▼.    Waihu,  7   M.  &  W. 

(e)  E.,  8.  94,  95;  L,  8.  328;  see  also,  353. 

as  to  debts  proyable,  E.,  s.  31.  («)  See  Brown  ▼.  Bmimm,  L.  R.  2 

(d)  ImpUed  E.,  8.  125  (5).  C   P.  281,  I  15-19,  and  Hokoifd  ▼. 

(e)  £.,  B.  95  (1).  MarihaU,  10  H.  L.  191. 

(f)  E.  8.  95  (2,  3). 
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goods  in  the  Order  and  Disposition  {a)  of  the  dd>tor  (Jk), 
but  not  a  Transmission  {c),  and  therefore  not  an  ExecutioD 
against  the  debtor's  property  (J),  nor  an  attachment  of  a 
sum  owing  to  him  (e)  (i).  And  value  has  this  operatioo 
though  the  transaction  was  a  dealing  made  through  an  agent 
authorized  before  the  Act  of  Bankruptcy  (f);  and  though 
the  bankrupt  had  informed  the  party  to  whom  the  benefit 
was  to  pass  of  his  intention  to  commit  the  act  of  bank- 
ruptcy (g)f  and  had  conmiitted  it  {g),  and  left  a  notice  of 
the  fact  at  the  office  of  that  party  (g)y  who,  however,  did 
not  see  the  notice  until  the  transaction  was  complete  (g); 
and  though  that  party  had  been  informed  of  the  act  of 
bankruptcy  before  he  exercised  any  of  his  rights  under  the 
transaction  (A).  But  it  has  this  operation  only  if  the 
transaction  occurred  before  the  date  of,  —  in  England, 
the  adjudication  (f),  or  the  liquidation-trustee's  appoint- 
ment (j), — in  Ireland,  the  bankruptcy-petition  (t);  and 
only  if  it  was  attended  by  good  faith  (f)  or  consisted  (in  an 
English  bankruptcy)  of  payment  or  delivery  of  the  debtor's 
money  or  goods  to  him  by  a  depositary  of  them  (k) ;  and 
only  if  (when,  in  an  ]English  bankruptcy,  it  consisted  in  a 
levy,)  it  was,  at  the  above-mentioned  date,  complete  by 


(i)  But  it  is  not  clear  that  Buoh  anattaohment  does  not  fiill  onder  the  former 
head  (0- 

(a)  Explained  anl«,  p.  630  (*)-532(i).  Ih)  Re  Waugh,  L.  R.  4  C.  D.  531 

(*)  Re   Wrighl,  L.  R.  3  C.  D.  70j  -2. 

JHonfo^iM  V.  O'BrUm,  L.  R.  1  C.  D.  554,  (t)  E.  s.  94  (5);  I.,  a.  328;  Rabhiigt 

qualified  in  Dwrman  r.  Lakt^  L.  R.  8  v.  Pooky^  (a  strong  decision),  L.  R.  8 

Ch.  51,  and  in  Bmsm  y.  Shorty  (last  G.   D.   367;  modified  ante,  p.  392  (h\ 

point).  5  E.  &  B.  227.  especially  in   Barr'i  trusU,  mad  Rut^ 

Ic)  L.  R.  17  C.  D.  664,  i  7.  uWi  trusts;  and.  as  to  Levies,  Bdekn 

(d)  Sulgw  r.  Chitm,  L.  R.  17  C.  D.  t.  Magnay,  12  M.  &  W.  102;  and,  as 

839.  to  the  burthen  of  proof,  BagnaB  y. 

(f)  PUkrs  V.  Cwloyt,  L.  R.  17  C.  D.  Amiums,  7  Bing.  217. 

•W,  (j)  Vmeu  r.  Owgrnm,  L.  R.  10  Eq. 

(/)  SnombaU  r.  DomgUu,  L.  R.  7  Ch.  419.                                                    ^ 

548,  /.  17-18;  see  <mlf,  565  (0-  (*)  E.,  s.  94  (2). 

{g)  Ro  Wright,  L.  R.  3  C.  D.  70.  (i)  Anit,  p.  571  (/):  below  p.  573 

See,  as  to  notice  of  intention,  p.  78  (c). 
-9« 
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seizure  of  a  tenement  of  the  bankrupt  (a),  seizure  and  sale 
(i)  of  goods  of  his  {b),  or  (perhaps)  realization  of  an  amount 
owing  to  him  (c),  made  under  an  execution  or  attachment, 
(the  necessity  for  sale  or  realization  not  being  excused  by 
the  fadl  that  the  nature  of  the  process  did  not  admit  of  it 
{d)  or  that  the  creditor  did  his  best  (e));  and  only  if  it  was 
really  meant  to  transfer  a  beneficial  interest  (/).  And 
value  has  not  this  operation  if  Notice  (g)  of  an  A<51  of 
Bankruptcy  (h)  which  the  debtor  committed  (i)  before  the 
transacflion  (/),  and  (if  the  transaction  be  a  levy)  before 
the  seizure  (7),  and  which  (in  the  case  of  an  English  bank- 
ruptcy &c.)  was  available  (k)  unconditionally  (/)  (whether 
or  not  immediately  (m))  for  that  adjudication  (i)  which  was 
afterwards  made  (»),  did,  at  the  time  when  the  transadlion 
took  place  (f),  (that  is,  in  case  of  a  levy  on  go<  ds,  the  time 
of  sale  (o)),  aflfedl  him  to  whom  the  benefit  p?  ssed  («)  or  a 
purchaser  from  him  (/),  imless,  (in  the  car  ^  of  an  Irish 
bankruptcy),  the  transa(5lion  was  a  purchase  for  value  in 
good  faith  from  the  bankrupt,  and  six  months  from  the  adl 
of  bankruptcy  had  elapsed  (or  elapse)  before  the  filing  of 
the  bankruptcy-petition  {q);  nor  (it  seems)  if  the  debtor 

(i)  This  Boenis  to  inolnde  a  sale  which  the  exeoation-oreditor,  with  the 
shenfif '8  and  debtor's  consent,  makes  after  seizure  (r) ;  and  it  includes  delivery 
under  an  tltgit  {»). 

{a)  E.  8.  95  (2,  8).    That  ''land"  16  Eq.  425:  This  is  expressed  in  the 

(the  word  in  the  statute)  means  "tene-  Irish  statute,  s.  328. 

ment"  see  13-4  Vie.,  o.  21,  s.  4.  (I)  E.,  s.  94,  95. 

(b)  E.,  s.  95  (2, 3);  FcNfM  r.  Gwyim,  (I)  Hoart  r.  WaUom,  L.  R.  16  Eq. 

L.  R.  10  Eq.  424.  625;  expld.  L.  R.  10  G.  D.  318.    See 

(e)  Suggested,  on  the  ground  that  also  7  C.  D.  615. 

this  is  a  kind  of  sale,  PiUer*  r.  Cwrioyt,  (m)  Cooptr  r.  Bmim,  L.  R.  10  C.  D. 

L.  R.  17  C.  D.  665,  /.  3-5,  666-7.  818,  I,  7-9,  as  ezplamed  in  I  20-3. 

(cf)  Sulg^r  r.  Chiim,L.  B.  17  C.  D.  (n)  GilUyr.  BetUI,  L.  R.  8  C.  D. 

839.  248;  Cntbk  r.  B§dtU,  L,  R.  7  C.  D. 

(0  See  CBritm  r.  Brodis,  L.  R.  1  Ex.  123. 

302;  Venw  r.  Gwytm,  39  L.  J.  Ba.23.  (o)  SehulU  r.  MmiimUS,  L.  R.  9  Ch. 

ff)  Ptmrnll  V.  ReynoUb,  11  0.  B.  N.  409,  413,  L  22-3.    Vak  r.  BaimitUr,  L. 

S.  722,  /.  14-17.  R.  18  C.  D.  137. 

(g)  See  below  in  this  ch.  (p)  Favetit  v.  Ftarm,  6  Q.  B.  20. 

ih)  As  to  what  are  such  Acts  see  {g}  I.,  s.  332. 

mitf  p.  568  («>9  (/).  (r)  .  See,   as  to  similar   words  in 

(i)  E.,  B.  94,  95;  L,  s.  328.  another  section,  Pmrttm  r.  Mortiam, 

(j)  SctmlU  r.  MmUanIS,  (1st  p<»nt),  L.  R.  8  Ch.  672,  MMira  ib.  674. 

L.  R.  9  Ch.  409;  RoeU  r.  Hatt,  L.  R.  («)  V,  r.  B. 
6  Ch.  795;  TodhmUr  r.  Norton,  L.  R, 
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In  case  of  a 
Ship. 


Digression: 
Notice  of  an 
Act  of  Bank- 
ruptcy. 
What  consti- 
tutes it. 


initiated  the  transacflion  (a) ;  nor  if  the  priority  which  the 
creditors  claim  rests  on  the  Bills  of  Sale  Adl  (6),  or  on  the 
ground  that  the  benefit  was  meant  to  pass  only  in  the  event 
of  bankruptcy  (c);  nor  (of  course)  if  the  transadlion  be 
invalid  against  the  bankrupt  himself  (i).  Nor  do  those 
cases  (0  of  this  exception  in  which  an  interest  passes  from 
the  bankrupt  &c.  apply  (/)  against  the  claim  (g)  which 
bankruptcy-creditors  have  upon  the  proceeds  of  seizure 
and  sale  of  goods,  or  against  their  right  to  displace  a  so- 
called  "  Voluntary  Settlement "  (A),  or  a  Fraudulent  Prefer- 
ence (A)  (although,  value  does  support  a  preference  tmder 
special  circumstances  which  are  stated  where  I  treat  of 
fraudulent  preferences) ;  nor  does  that  case  (t )  in  which  an 
interest  passes  by  means  of  a  levy  apply  if  a  bankruptcy- 
Receiver  had  been  appointed  before  the  seizure  (j). 

Value,  given  for  the  purchase  of,  or  advanced  on  mort- 
gage of,  a  British-Ship,  or  a  share  in  one,  precludes  {k) 
the  Bankruptcy-  and  Insolvency-  (including  no  doubt  the 
Liquidation-)  -creditors  of  the  vendor  or  mortgagor  from 
overreaching  it,  if  made  in  good  faith,  by  one  adliag  under 
a  power  conferred  by  a  Certificate,  in  which  the  place  or 
places  at  which,  and  the  limit  of  time  within  which,  the 
power  may  be  exercised,  are  specified ;  unless,  either  the 
limit  of  time  exceed  twelve  months,  or  notice  of  the  bank- 
ruptcy affecfl  the  purchaser  or  mortgagee. 

Notice  of  an  A(5l  of  Bankruptcy  (/)  consists  in  knowledge 
(m)  (which  maybe  inferred  (w)),  or  the  means  of  knowledge 


(fl)  Re  Wrighi,  L.  R.  3  C.  D.  77,  /. 
10-13. 

(6)  Attwater  r.  Turner,  (3d.  point), 
L.  R.  5  C.  D.  27;  Paym  r.  Crow,  L. 
R.  11  CD.  552.  See, for adisousuon 
of  the  Bills  of  Sale  Act,  mitU,  p.  512- 
20. 

(c)  See  below,  4th  and  5th  subordi- 
nate rules. 

[d)  Ford  V.  OUbt,  L.  R.  3  Eq.  461. 
(f)  AnU,  p.  571  (e^). 
(/J  £.,  B.  95;  I.,  amt,  s.  55;  and  as 


i; 


to  Fraudulent  preference,  L,  a.  328 
(Ml 

(jf)  AnU,  p.  569  (g)'70  (#). 

(Jk)  Below,  in  this  chapter. 

(i)  Ante,  p,  571  ff J. 

(j)  SaH  ▼.  Coqwr,  L  R.  16  C  D,  557. 

(*)  17-8  Vic,  c.  104,  s.  81  (4),  80 

(4). 
(I)  Specified  mU,  p.  568  («)-9  (fj, 
(m)  Spratt  y.  J7o6Aoiim,  4  Bing.  181, 

I  6-12;  SchdU  Y.  MmUtmU,  L.  R.  9 

Ch.  413, 1  15-25;  questioned  T^Wmmai, 

L.  R.  4  0.  D.  531. 
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(a) J  that  some  adl  of  bankruptcy  (though  unspecified  (b)), 
or  that  circumstances  completely  (c)  amounting  to  an  a<5l 
of  bankruptcy,  or  that  circumstances  which  would  if  unre- 
butted  amount  thereto  (d)  and  which  are  not  rebutted  (e), 
or  that  circumstances  from  which  any  reasonable  person 
would  infer  an  adl  of  bankruptcy  (/),  have  occurred,  or 
that  a  bankruptcy-petition  has  been  filed  {g).  But  Adver- 
tizement  of  a  notification  (even  in  the  Gazette  (A)),  despatch 
of  one  by  Post  to  the  party  sought  to  be  aflfe<5led  («),  or 
delivery  of  one  at  his  office  (y),  are  not  notice,  until  he  sees 
it ;  nor  is  information  of  an  intention  to  commit  an  a<5l  of 
bankruptcy  sufficient  (k). 

Notice  of  an  A<51  of  Bankruptcy  is  imputed  to  a  Dispense  From  whom 
from  notice  to  his  Manager  (i),  or  to  a  Solicitor  whom  he  ^'  ^  imputed, 
employed  to  negotiate  the  notified  dealing  (/)  and  not 
merely  to  settle  the  deed  for  him  while  a(5ling  in  other 
respecfls  for  the  bankrupt  (w);  and  it  is  imputed  to  an 
Executiofhcreditor  from  notice  to  his  Solicitor  (fi),  or  (it  seems) 
to  his  Co-plaintifi"  concurring  in  the  execution  (o),  but  not 
from  notice  to  his  solicitor's  Clerk  (/)  (unless  perhaps 
authorized  to  a(5l  on  it  (^)),  or  to  the  Sheriff's  officer  (y). 

Thirdly:   The  carrying  on  of  the  debtor's  business  is   Third:  Car- 
considered  so  essential  that  the  fa<5l  of  a  dealing  being  ^^^Jj^jl^ 

basineBs,  the 

(a)  Devtu  y.  Venabhs,  3  Bing.  N.R.  (j)  BirdY.  Baity  6  Man.  &  G.  143;   purpose  of  the 

403,  /.  23-8.  Pik«  y.  Stephtfu,  12  Q.  B.  465.               dealing. 

(6)    Udal  y.    ITafton,  14  M.  &  W.  (ir)  Re  Wright,  L.  R.  3  C.  D.  78-9; 

254;  Turner  y.  HardcoMtU,  (3d.  point),  and  see  the  addenda  of  this  work,  p. 

11  C.  B.  N.  S.  683.  448  (ui). 

(c)  Necessary,  Evaiu  y.  Banam,  L.  (/)  Conceded  in  the  case  next  cited. 
R.  6  Q.  B.  713.  (m)  BrUam  y.  Brown,  24  L.  T.  N. 

(d)  Lmdon  v.  Shwrp^  (2d.  question),     S.  504. 

6  Man.  &  G.  906.  (n)  Roihwell  y.  TimbrtU,  I  DowL  N. 

(«)  Ro  CoUmere,  L.  R.  1  Oh.  128.  S.   778;  extended,   Brmom  y.  Briscoe^ 

(/)  SnowbaU  y.  Douglas,  L.  R.  7  Oh.  28  L.  J.  Q.  B.  329. 

648-9;  Smith  y.  Osbom,  1  F.  &  F.  267.  (o)  Edwards  y.  Cooper,  11  Q.  B.  33. 

{a)  Lucas  y.  DicUr,  L.  R.  5  C.  P.  D.  (p)  PsmuU  y.  Stephens,  7  C  B.  987  ; 

150.  Pike  y.  Stephens,  12  Q.  B.  465. 

(h)  Sowerhy  y.  Brooks,  4  B.  &  A.  (q)  Suggested  in  the  cases  cited  in 

530;  Hocking   y.  Acraman^   12   M.  &  (p\. 

W.  170.  (r)  SchuUe  r.  ManUmU,  (3d.  point), 

(i)  Loader  y.  Hifcoci,  I  F.  &  F.  132.  L.  R.  9  Ch.  409;  Ramsay  y.  Eaton,  10 

M.  &  W.  22. 
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made  (a),  or  being  the  outcome  of  a  previous  H#*alfng  made 
(b),  for  the  purpose  of  doing  this,  disentitles  the  Bank- 
ruptcy- (c)  and  Liquidation-  (d),  and  (perhaps)  Winding- 
up-»  -creditors,  to  displace  it  as  a  cessio  bonamm  («),  or  (it 
seems)  as  intended  (or  certain  if  enforced)  to  defeat  Ac 
bankruptcy-creditors  (/);  and,  since  this  purpose  seems 
incompatible  with  the  circumstances  und^  which  a  dealing 
can  be  displaced  under  any  of  the  other  rules  about  to  be 
stated,  this  exception  may,  I  think,  be  more  fittingly  deemed 
a  general  one,  than  ranged  under  the  subordinate  rules 
upon  which  it  operates.  It  applies  whether  the  means 
procured  was  money,  (paid  for  the  purchase  (^),  or  lent  {h) 
or  agreed  to  be  lent  (i )  on  the  security,  of  the  debtor's  pro- 
perty), or  goods  (/)  (supplied  (k)  or  agreed  to  be  supplied  (/) 
on  credit  (/)  for  sale  (k)  or  use  (/)  in  his  trade),  or  amy  oiJm 
means  (m);  and  whether  the  trapsa<5Uon  by  which  it  was 
procured  was  the  impugned  dealing  itself  (n),  or  a  contract 
pursuant  to  which  (0),  or  previous  invalid  dealing  in  sub- 
fa)  Below,  in  tluB  page  (n).  D.  682;  LomoM  y.  BturfoM,  L.  R.  6.  C 
6)  See  below,  (0),  p.  577  (a).  P.  107;  Thr^aU  ▼.  JVmmuom,  35  L. 
(e)  AlUny.  Bomuii,  L.  R.  5  Ch.  577 ;  T.  N.  S.  675. 
Anon,  9  W.  R.  199 ;  BittUston  r.  Cook,  («)  The  dealing  was  so  as  in  moat  of 
6  £.  de  B.  296;  EUis  r.  EUisy  L.  R.  2  the  cases  cited,  and  seems  to  have  been 
C.  D.  797 ;  Harrison  y.  Cohen,  82  L.  treated  as  such  in  all  except  If.  v.  F, 
T.  N.  S.  717;  Heath  y.  Cochrane,  46  See  as  to  ee$aionoa  bonorwn,  below  In 
L.  J  C.  L.  737;  Huiton  y.  CrutwoU,  1     this  chapter. 

E.  &  B.  15;  Kevan  r.  Mawmm,  24  L.        (/)  Contrast  Jf.  y.  F.,p.  556-8,  with 
T.  N.  S.  395;  King  r.  King,  L.  R.  2    the  remarks  m  L.  y.  B.,  p.  112. 
C.  D.  256;  r.  Maphbaek,  L.  R.  4  C.  D.         fa)  R.  y.  H, 

150;  Mather  y.  FraMer,  2  K.  &  J.  556         (h)  Most  of  the  cases  cited  ONfc^  in 
•8;   Mercer  y.  Peterson,  L.  R.  3  Ex.     this  page  (a,  6). 

104;  Pennett  y.  Reynolds,  U  C.  B.  N.        (•)  B.  y.  C,  R,  &  S.  r.  T.;  Jf.  y. 
S.  709;  Philpt  V.  Homstedt,  (some  of    F.;  sd.  Dann  r.  Parker,  L.  R.  17  C.  D. 
the  details  of  which  haye  since  been    S3,  L  28-9.     See  also  K.  r.  K*,  and 
disapproved),  L.  R.  1  Ex.  D.  62;  Reed    M.  y.  P.,  p.  106  L  4-5. 
&  Steeir.  Tweddell,  L.  R.  14  Eq.  586;        0*)  S.  r.  W.;  T.  y.  W. 
Rose  y.  Baycock,  1  A.  &  E.  460  n.;         (k)  T.  y.  W, 

Sheen  r.  Vf  iMjl<m/«y,  L.  R.  I  G.  D.  560;        (/)  i$.  r.  IT.,  (see  5th  line  of  Ld.  J. 
WhUmore  v.  Clandge,  9  L.  T.  N.  S.    James's  judgment). 
451;  See  also  explanation  in  Greener       (m)  See  L.  R.  2  Q.  B.  640  fjm). 
r.  Vane,  46  L.  J.  Ba.  76,  and  m Louuut        (n\  B.  y.  C;  E.  r  JB.;  Hmrimm  y. 
y.  Buxton,  L.  R.  6  C.  P.  1 12.  C;  Heath  y.  C;  JT.  y.  Jf.;  If.;  M,  y. 

(d)  /sard  y.  Cook,  (which,  howeyer,     F. ;  P.  y,  H. ;  /?.  &  A  r.  T. ;  fi.  y.  H.: 
oan  scarcely  be  relied  on  since  the    S.  r.  Wr,  L,  y.  B.;  T.  y.  IT. 
iKcIa  in  L.  R.  13  C.  D.  249),  L.  R.  9        (o)  Hirfloii  y.  C;  JIC.  r.  K.,  If.  y.  P.: 
Ch,  271;  Jackeon  r.  Ha//;  L.  R.  4  C.    /.  y.  C;  /.  r.  H. 
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stitution  for  which  (a),  that  was  made;  and  whether  the 
impugned  dealing  was  a  disposition  (i),  an  authority  (c),  or 
otherwise;  and  though  after-acquired  property  was  com- 
prised in  it  (d);  and  though  a  false  statement  of  the  con- 
sideration (e),  facts  accordant  with  which  would  have 
rendered  that  dealing  displaceable  (f)^  was  contained  in 
the  document  by  which  it  was  effected;  and  though  that 
dealing  was  registered  under  the  Bills  of  Sale  Act  (g)  (a 
circumstance  which  might  be  thought  inconsistent  with  an 
intention  to  continue  the  business);  and  though  the  parties 
kept  (h)  or  agree  to  keep  (i)  that  dealing  secret  until  the 
disponee  should  wish  to  take  some  step  necessary  for 
preventing  bankruptcy-creditors  from  obtaining  priority 
under  some  other  rule  to  which  the  present  exception  does 
not  extend,  (as,  Registration  under  the  Bills  of  Sale  Act 
(A)),  unless  they  were  actuated  by  the  motive  referred  to 
below  (j);  and  though,  when  an  advance  of  money  was 
the  means  procured,  it  was  comparatively  small  {k),  or  was 
obtained  from  a  Moneylender  (/)  on  stringent  conditions  (m) 
and  at  exorbitant  interest  (i>),  or  was  obtained  on  a  mort- 
gage authorizing  a  sale  after  24  hours*  notice  (0),  or  was 


(a)  il.;  and  see  /.  r.  H,  decided  before  the  first  Bills  of  Sale 

(6)  Authorities  in  576  (n),  except  Act,  and  in  others  the  transaction  did 

P.  y.  H.  not  fiall  within  it,  and  in  others  pos- 

(c)  P.v.H.  session  was  taken,  and  in  others  the 

{a)  B.  7.  C;  B.  r.  £.;  Barrmm  y.  impugned  disposition  was  founded  on 

C;  Heath  v.  C  ;  BniUm  t.  C,  (p.  17-  a  previous  agreement    As  to  registra- 

^)\K.  V.  M. ;  X. r.  K.^  (p. 258,  t80-3) ;  tion  under  uiese  Acts  see  ante,  p.  519 

M.  V.  F.;  M.  T.  P.;  S.  r.  IF.,  (below  (#-j). 

p.  291,  I  19-26);  L.  v.  B,  (A)  /.  r.  H.;  JT.  r.  K,\  See  ante,  p. 

(O  B,  V.  C;  K,  ▼.  jr.;  qualified,  519  (•-/). 

Furher  r.  PtUew,  (2d.  p<nnt),  L.  B.  6  (t*)  /.  r.  B. 

C.  D.  18.  (fi  See,  as  to  this  motive,  below,  p. 

(f)  B,  V.  C.  579  (rf-/). 

(jj)  It  was  thus  registered,  in  Barru  (k)  B.  v.  C;  fif.  r.  S.;  P.  ▼.  /?.;  and 

wm  V.  C;  K,  y.  M.;  M,  v.  F.;  S,  r,  see  J,  r.  H.    And  see  below,  579  (<). 

W^  (p.  291,  UuiKM);  L.  v.  B.;  /.  r.  (/)  Hanrimm  y.  C;  HtolA  y.  C. 

H.;  and  (probably)  some  of  the  other  (»)  Hwrritom  y.  C. 

cases,   as  to  which  the  reports  are  (n)  Heaik  y.  C. 

silent.    But  some  of  the  cases  were  (0)  8,  r.  [T.,  p.  291,  t  31. 
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meant  to  be  (a)  and  was  {a)  applied  in  whole  {b)  or  m 
part  (c)  to  discharge  a  debt  which  the  bankrupt  owed  to  an 
importunate  third  person  and  for  which  the  party  making 
the  advance  was  surety  (d) ;  and  though  the  dealing  was 
made  to  secure  (besides  the  advance)  an  antecedent  dd)t 
(e)  till  then  unsecured  (f).  But  it  only  applies  if  the  deal- 
ing was  really  intended  to  take  efife<5l  on  the  beneficial 
interest  (g) ;  and  only  if  (when  money  was  the  means  pro- 
cured) the  amount  was  suiHcient  to  a£ford  the  debtor  a 
chance  of  continuing  his  business  (A).  And  it  does  not 
apply  if  the  only  advantage  procured  was  a  Guarantee  of  a 
Composition  on  the  debtor's  debts  (i),  or  an  agreement  (J) 
(though  fulfilled  (/))  to  forbear  an  Existing  debt,  (much 
less  a  probability  (A),  though  realized  (A),  of  such  forbear- 
ance), or  an  advance  of  money  &c.  to  another  as  well  as  to 
the  debtor  (including  an  advance  for  the  separate  benefit 
of  partners  when  the  subjedl  dealt  with  is  partnership 
property  (/)),  or  a  probability  (though  sought  from  a  Ban- 
ker {m)  and  afterwards  realized  (n))  of  an   advance  of 

(a)  HuttoH  T.  C;  L.  v.  B.,  (except  21 ;  and  L.  y.  B.,  p.  112,  t  16-8.    See^ 

80  much  as  was  for  an  antecodent  however,  tmU,  p.  577  (k}, 

debt);  M.,    (same);    R.   &   S.  r.  T.,  {i)  L§ak§  y.  Voumg,  5  £.  &  B.  955, 

(same);  IV.  y-  C;  m  some  of  which  which  compare  with  BmrM  r.  HoMi- 

the  amoant  so  paid  off  was  a  charge  on  «oii,  L.  R.  1  C.  D.  537. 

the  property;  and  which  are  all  quail-  (j)  Paym  r.  Cross,  L.  R.  11  CD. 

fied  by  the  remarks   in  L.  K.  1  Ch.  539 ;  Woodkonss  y.  Mmrmf,  L.  R.  4  Q. 

132,  L  16.  B.  27;  amira,  Plu^  y.  HonuUOt,  L. 

(6)  HiUUm  y.  C;  R.  &  S.  r.  T.;  W,  R.  1  Ex.  D.  62,  disapproyed  in  10  a 

y.  C.  D.  325. 

(c)  L.  y.  B.;  M.  {k)  Cooper  r.  Boiim,  L.  R.  10  C.  D. 

id)  R.  U  S.  r.  r.  315,  esp.  324  and  326  (Jm), 

(c)  A.  y.  B.;  E.  r.  £.;  HstAk  y.  C;  (/)  SnosobaU  r.  Dasiglas,  L.  R  7  Ch. 

K.  y.  Af.;  K,  r.  Jf.;  M.;  M.  y.  F.;  M.  546,  (last  3  lines).                                - 

V.  P.;  P.  y.  i?  ;  (see  p.  510,  /.  8);  P.  (m)   Lacan  y.  Li/ew,  32  L.  J.  Ob 

y.  H.\  R.  &  S.  r.  T.;  S.  r.  W.;  I,  y.  315;  Lmdon  y.   Sharp,  6  Mao.  ft  Q. 

C;  /.  r.  H.,  L.  y.  B.;  T.  y.  If.;  qual-  895;  with  wliich  Carr  y.  Btirdiss,  5 

ified  in  Pearson  y.  Ifoon,  15  L.  T.  N.  'J'yr.  136,  is  not  inconsistent  (for  in  it 

S.  444,  and  denied  in  4  Giff.  83,  /.  5-  the  dealing  was  not  held  to  be  fraadu- 

1 1  on  the  authority  of  decisions  wliich  lent,  nor  to  be  a  cmmp  bomormm),  nor, 

seem  really  referrible  to  other  grounds,  (perhaps)  is  t,  Pateni  Fik  Co,  23  L> 

(f)  This  is  expressly  stated  in  M.,  T.  N.  S.  484,  (for  in  it  the  only  qnea- 

and  seems  to  haye  been  the  case  in  the  tion  discussed  was  that  of  firaadnloit 

other  cases  cited  in  note  (e).  preference). 

Cg)  P.  y.  R.,  p.  722,  L  14-7.  (n)  Daim  r.  ParUr,  (last  point),  L. 

(h)  See  B.  y.  C;  B.  r.  £.,  p.  768,  /.  R.  17  C.  D.  26;  L.  y.  S. 
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money  (a)  or  goods  (b)  to  the  debtor  himself  (whereas  an 
agreement  to  make  such  advance  would  be  suflScient  (c)). 
And  it  does  not  apply  if  the  parties  designed  to  postpone 
some  step  necessary  for  precluding  bankruptcy-creditors 
from  priority  under  some  other  rule  (d)  (for  example  Regis- 
tration under  the  Bills  of  Sale  Act  (i))  in  order  to  protect 
the  debtor's  credit  (e),  or  to  conceal  the  dealing  until  his 
bankruptcy  should  be  imminent  (f) ;  nor  if  they  actually 
postponed  it  until  then  (g)  unless  {k)  a  satisfactory  explan- 
ation be  given.  Nor  does  it  apply  if  the  purpose  of  the 
dealing  was  really  other  than  that  of  upholding  the  debtor's 
business  («)i  and  the  party  dealt  with  knew  this  Oil  nor  if 
he  knew  of  circumstances  implying  as  much  {k)  (of  which 
extreme  smallness  in  the  amount  advanced  is  one  (/))  imless 
there  were  other  circumstances  rebutting  them  (m);  nor, 
therefore,  if  the  advantage  procured  was  merely  the  relin- 
quishment of  a  preexisting  with  substitution  of  a  new  right 
to  seize  the  property  (fi),  or  an  advance  which  the  creditor 
was  to  be  entitled  to  take  back  immediately  (o). 

Fourthly:  A  Distress  for  Rent  is  exempted  from  being  Fourth:  Dis- 
tress for  Rent. 

(a)  D.  r.  P. ;  Fosliy  r.  Nwjs,  L.  R.  (f)  B,  r.  T.;  Jf.  r.  B;  S.  v.  S. 

3  Ch.  518-9;  L,  y.  L.;  L.  y.  S.;  qual-  Q)  K.  t.  B. 

ified  in  Mtretr  y.  P§i§nom^  L.  R.  3  Ex.  Wj  Conoeded,  K.  r.  B. 

106,  /.  5.  (i)  Fiiher  r.  Ash,  L.  R.  7  Ch.  644, 

(6)  Toppmg  y.  Kt^tO,  16  C.  B.  N.  645;  Gnemr  r.  Fom,  36  L.  T.  N.  S. 

S.  258.  781. 

(c\  AuUf  p.  576,  (i-m),  (J)  Neeessary,  BaxUr  y.  PrUehard, 

(d)  Burtom  y.  TwutaU^  L.  R.  18  C.  1  A.  Se  E.  456;  Harwoodr.  Barthii,  6 

D.  102;  Cohtm  r.  Sparkt,  L.  R.  7  Ch.  Ring.  N.  R.  61 ;  PmimU  y.  RiynoUt,  U 

20;  Fisher  r.  AmH,  L.  R.  7  Ch.  644;  C.  B.  N.  S.  772,  I.  ll-p.  723,  L  5. 

Fmher  y.  PeUmo,  (in  which  hat  port  (i)  Cook  y.  Caldoeoit,  M.  &  H.  522, 

of  the  assets  was  disposed  of,  and  which  qnalified.  Lot  y.  Horf,  11  Ex.   880. 

may  he  compared  with  tiie  remarks  in  See  /omm  y.  Oordom,  L.  R.  2  Ap.  616, 

Madcenmo  y.  Bmi,  28  L.  T.  N.  S.  486  and  Sparrom  r.  Fovif,  2  D.  G.  M.  G. 

.7),  L.  R.  6  C.  D.  181 ;  Oibtom  r.  Boi-  907,  which  qm. 

Umd,  L.  R.  8  C.  D.  280;  KUmt  r.  Bar-  (/)  PtMkor  r.  Ask,  L.  R.  7  Ch.  644, 

far,  L.  R.  13  C,  D.  245;  SUoms  r.  I  8-14.    See  P.  y.  /?.,  p.  722,  L  23-4. 

SUotns,  L.  R.  20  Eq.  786;  modified.  But  see  anU.  p.  677  (k). 

smU,  p.   577  (U).    See  otIs,  p.  515  (■•)  Re  Cdmero,  L  R.  1  Ch.  128. 

(p,)  and,  as  to  redstration  under  this  (n)  FoxUy  r.  ffwrss,  L.  R.  3  Ch.  520, 

act,  519  («>20  m.  I  20-9. 

(0  C.  r.  a.\P.t.A\  F.  T.  Pj  G.  (o)  Grdkam  y.  Chapmm,  12  C.  B. 85, 

r.  B.  commented  on  in  L.  R.  6  C.  P.  1 12-13. 
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Fifth:  Assont 
to,  or  Acqui- 
esoenoe  in,  the 
Act  of  Bank- 
rapt<^. 
Sixth:  OnuB. 
don  to  Regis- 
ter the 
Certifioftte. 


overreached  by  Bankruptcy-  (a),  Liquidation-  (6),  or  (in 
Ireland)  Insolvency-  (a),  but  not  by  Winding-up-  (c),  -cred- 
itors; whether  the  person  distraining  be  Landlord  («), 
Mortgagee  with  Attornment  (d)^  or  otherwise;  and  whether 
the  event  which  the  creditors  overreach  under  the  secood 
canon  {e)  had  occurred  when  the  distress  was  nxadet  or  not 
(a),  and  whether  the  bankrupt  (a),  or  the  bankruptqr- 
trustee  (f),  was  in  occupation  when  the  rent  was  accruing; 
and  though  a  bankruptcy- Receiver  was  in  possession  when 
the  distress  was  made  {b):  but  (when  the  bankruptcy  ftc 
is  English,  and  the  event  which  is,  imder  the  second  canon, 
overreached,  occurred  before  the  distress  was  made)  only 
to  the  extent  of  one  year's  rent  (a) ;  and  (when  the  bank- 
ruptcy &c.  is  Irish,  and  the  "act  of  bankruptcy"  (g)  had 
occurred  (a),  or  the  imprisonment  of  the  insolvent  com- 
menced (a),  before  the  distress  was  made,)  only  for  6 
months*  rent,  accrued  due  before  the  filing  of  the  petition; 
and  (in  any  case)  not  if  the  sum  distrained  for  was  merely 
a  return  for  the  use;  of  some  commodity  (as  gas  (A)) ;  nor 
(perhaps)  if  the  goods  distrained  belong  to  another  than 
the  bankrupt,  for  the  "  bankrupt's  "  goods  are  alone  speci- 
fied in  the  section  (i),  although  its  words  would  probably 
be  construed,  like  similar  words  in  a  later  one  (j)^  as 
including  the  goods  of  others  also  (k). 

Fifthly:  A  Bankruptcy  will  be  annulled  if  the  petitioning 
creditor  (/)  or  his  trustee  (m)  assented  to,  or  acquiesced  in, 
the  act  of  bankruptcy. 

Sixthly:  It  is  not  clear  but  that  omission  to  Register  a 


(a)E.,  B.  34;  I.,  8.321. 

(6)  Re  ThrtlfaU,  L.  R.  16  C.  D.  274. 

(c)  ThomoM  y.  PaUmi  lAomU  Co.,  L. 
R.  17  C.  D.  250. 

{d)  r.  7.;  PmmmI  r.  KUekm,  L.  R. 
16  C.  D.  226. 

(«)  Ante,  p.  665  {k), 

(/)  HmU  T.  Bimu,  L.  R.  1  0.  D. 
285;  ex.  roi;  L.  R.  16  Eq.  97. 

(g)  Defined  anU,  p.  70  («)  enomentted 


p.  568  («)-9. 

ih)  Hifiy.  RoUrit,  L.  R.  6  C.  D  63, 
qualified  ib.  68,'  L  7-10. 

*(i)  E.,  8.34;  I.,  8.321. 

(j)  E.,  8.  125  (5). 

(k)  AnU,  p.  521  (l). 

(0  Altop  r.  R§»,  1  D.  a.  F.  J.  SS9; 
Sirag  r.  Sirag,  L.  R.  2  Ch.*  374;  Tiye 
y.  Hodtmt,  7  B.  &  G.  101. 

(■•}  Ex.  KOmr,  Buck.  104. 
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Certificate  of  appointment  of  a  bankruptcy-trustee  may  (in 
some  cases)  afifect  the  priority  of  the  bankruptcy-creditors 

(«). 

Finally:  By  Composition-resolutions  all  such  claims  of  Last:  Compo- 
the   bankruptcy-creditors   upon    the  assets    as    are   not  SitSi*. 
expressly  reserved  are  extinguished  {b)  conditionally  on  the 
fulfilment  of  the  conditions  prescribed  by  the  resolutions  (c). 

We  now  come  to  the  rules  (i)  by  which  the  precise  Sabordinate 
limits  of  the  canons  (e)  are  ascertained. 

And  first:  Bankruptcy-  (f),  Liquidation-  (^),  and  Wind-   Firrt:  Tnut- 
ing-up-  (h)  (i)  -creditors,  are  entitled  to  priority  over  any  ^J^^J"  ^** 
disposition  (ii)  which  the  debtor  may  have  made  upon  trust  generally, 
for  the  benefit  of  his  Creditors  generally,  and  this,  whether 
(at  least  in  case  of  bankruptcy  or  liquidation)  he  made  it 
within  this  kingdom,   or  elsewhere  (>);    and  (it  seems) 
though  it  be  a  mere  Agency  deed  (f).    But  this  rule,  in 
cases  of  bankruptcy  and  liquidation,  is  merely  a  deduction 
from  the  enactment  (k)  that  a  disposition  (ii)  for  the  benefit 
of  creditors  is  an  act  of  bankruptcy,  and  consequently, 
only  applies  if  the  disposition  was,  or  was  subsequent  to, 
the  earliest  transaction  overreached  (/)  imder  the  second 
canon  {m) ;  and,  in  cases  of  winding-up,  only  applies  if  the 

(i)  The  enaotment  (A)  retpeotixig  Winding-up  pnnrides  that  the  dlBposition 
shall  be  void  **to  all  intents." 

(ii)  **  Conyeyanoe  and  Assignment "  only  are  mentioned  in  the  statutes  (ik). 

(a)  See,  E.,  s.  83  (8),  (extended  s.  (g)  E,  s.  125  (5). 

125  (6)) ;  L  amt.,  s.  121  (7);  L,  s. 269.  (A)  25-6  Yio..  o.  89,  s.  164  {Jm],  Bnt 

AnU,  p.  407  (9)-408  (e),  410  //-A),  469  see  oonelnsion  of  9th  rule  refimng  to 

(6),  470  (I),  471  (i),  490  (o).  p.  408  (t),  &c. 

(6)  BumU  r.  AoUmom,  L.  R.  1  C  D.  (t)  K,  s.  6  (1);  L,  amt.  s.  21  (1). 

5S7.  (i)  See  Bciektrkg  y.  Ltmemtt§r,  2  A. 

(6)  Edwards  ▼.  Bomehtr,  L.  R.  1  C.  ft  E.  77,  remarked  on  in  24  L.  T.  N. 

P.  D.  111.  S.  506a:  and,  for  explanation  of  snoh 

(d)  For  an  enumeration  of  these,  see  deeds,  see  on^  p.  98. 

r.  Wood,  L.  R.  7  Ch.  306  I  27-30.  (A)  E.,  s.  6  (1));  L  amt  s.  21  (1). 

(«)  Stated  wnU,  p.  564  (f),  565  (A).  (0  Aooording  to  the  principle  inTol- 

(f)  E.,  s.  6  (1);  L,  amt.  s.  21  (1);  ved  in  AVm  v.  Bmmtt^  and  other  oasee 

that  the  law  before  tlds  enactment  was  dted  on  the  corresponding  point  nnder 

substantially  the  same,  see  r.  Wood^  L.  the  third  rule. 

R.  7  Ch.  306  /.  28-9,  extended,  Puns-  (n)  Stated  «■!•,  p.  565  {hyj  (5). 
ford  ▼.  WalUm,  L.  R.  3  C.  P.  167. 
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Second:  Dis- 
position in 
Frand  of 
bankmptcy 
creditors. 
Roledro. 


Company  w^s  fc^med  under  the  act  of  i86a  (a)  and  the 
disposition  comprised  all  its  property  (a)  and  was  for  the 
benefit  of  all  its  creditors  (a).  And  this  rule  does  not  hold 
against  trust-deeds  imder  the  former  bankruptcy  acts  (i). 
Secondly:  Bankruptcy-  (c);  and  Liquidatioil-  (d),  -cred- 
itors, are  entitled  to  priority  over  any  dealing  on  the 
debtor*s  part,  intended  (e),  or  certain  (f)  if  enforced  (^),  to 
defeat  (h)  or  delay  {i)  them,  or  to  postpone  some  of  them  to 
others  to  whom  they  would  not  be  by  law  postponed  (j); 
and  this,  whether  it  was  made  within  the  kingdom,  or 
elsewhere  {k) ;  and  though  it  comprised  but  part  of  his  pro- 
perty (k) ;  and  was  made  for  value  (/)  (by  way  of  sale  (m), 
mortgage  (i>),  trust  for  creditors  (0),  or  otherwise  (p));  and 
though  it  was  demanded  by  and  made  for  some  of  the  cred- 
itors (q) ;  and  though  the  party  dealt  with  was  ignorant  of 
some  subordinate  circumstance  necessary  to  make  up  an 
act  of  bankruptcy  (r)  (as,  formerly,  that  the  debtor  was  a 


ii 


ra)  25-6  Yio.,  0.  89,  s.  164  (M)- 
[k)  24-5  Via,  c.  134  (E.),  s.  192-200; 
12-18  Vic,  o.  106  (E.),  s.  229-234. 

(e)  E.  s.  6  (2);  I.  amt  s.  21  (2) ;  in- 
terpreted,  r.  Wood,  L.  R.  7  Ch.  307  and 
306  L  29-30,  307  L  10.  See  also  the 
early  leading  case  of  Wormly  y.  d.  Mai- 
tot,  1  Burr.  467. 

Accordingly,  BaUay  r.  Barrott^  3  D.  G. 
M.  G.  535;  Cook  y.  Caldtcoit,  M.  &  M. 
522;  Fosl^  r.  Nurm,  L.  R.  3  Ch.  515; 
Mayom r.  Bdmwrda-Wood^  12  L.  T.  N.  S. 
254;  SmUh  y.  Caiman,  2  E.  &  B.  35; 
SnowbaU  r.  Domgku,  L.  R.  7  Ch.  546; 
Young  y.  FhUhtr,  3  H.  &  0.  722;  War- 
den r.  WilBams,  21  W.  R.  51;  Wonabjf 
r.  Weniky,  1  D.  G.  J.  S.  273. 

(d)  £.,  s.  125  (5);  interpreted  in  r. 
Wood. 

Accordingly,  Furbor  r.  PsOnv,  (3d. 
reason,)  L.  R.  6  C.  D.  181;  BaMay  r. 
JLw6«rf,  L.  R.  8  Ch.  283;  Pmtmn  r. 
Moriimar,  id.  667. 

(0  See  B.T  B^  p.  547  L  11;  C.  y. 
C;  F.  r.  P.;  JST.  r.  L.;  P.  r.  M.;  and 
the  obseryations  in  Potmoll  y.  R§ifnoldt, 
11  C.  B.  N.  S.  722;  and  the  cases  in 
Yate  Lee  (Ist  ed.),  42  L  12-33. 

(f)  See  esp.,  r,  y.  P.,  p.  742  1, 2-3; 


S.  y.  C,  p.45  L  19.  Sea  also^  B.  r.  B^ 
p.  543  I.  24-p.  544  1 3;  F.  r.  N.;  M,  r. 
B.-W.;  S,  y.  C,  p.  42-3;  S.  r.  D.; 
Wardm  r.  W.;  Won^  r.  W. 

(S)  Especially,  F.  r.  S.,  p.  520  1. 16- 
20.  Also  the  other  oases  dted  in  ths 
preceding  note. 

(*)  Especially,  F.  r.  N.;  K.  y.  P.; 
and  see  r.  Wood.  Also  B.  r.  B.;  F.  r. 
N.;  S.T.  C;  Wardm  r.  W.;  Wmuk^t. 
W.\  F.  r.  P.;  B,  r.  X.;  P.  r.  if. 

(0  A  y.  C 

(i)M.  r. -B.-W^.;Ar.  I>. 

(ir)  E.,  s.  6  (2);  I.,  amt  s.  21  (2). 

(/)  As  in  most  of  tiie  oases;  and  see, 
especially,  Psimtff  y.  iliynoiilt,  11  G.B. 
N.  S.  722  1 17-21. 

(m)  C.  y.  C;  P.  r.  If.:  ITardbi  ▼. 
W. 

(m)  B.  r.  B.;  F.  r.  J^^.;  A  v.  C.y  A 
r.I).;  r.y.F.;  Wardtnr.W,;  F.r.P. 

(•)  fr<su&y  r.  W. 

\p)  M,  r.  £.-II^.;  B,  r.  I^ 

(9)  Especially,  B.  r.  B.  Also  A  ▼. 
C;  r.  y.  F.;  Wwrdm  r.  FF.;  fPsiute 
r.  W. 

(r)  Defined  onle,  p.  70  («),  ennmenh 
ted  p.  568  («)-9. 
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trader  (a),)  But  this  rule  is  merely  a  deduction  from  the 
enactment  (b)  that  a  fraudulent  conveyance  gift  delivery  or 
transfer  of  any  of  the  debtor's  property  is  an  Act  of  bank- 
ruptcy, and,  therefore,  (perhaps)  only  applies  if  the  dealing 
was,  or  was  subsequent  to,  the  earliest  transaction  over- 
reached (c)  under  the  second  canon  {d)]  and  it  only  applies 
if  some  interest  in  property  was  transferred  by  the  dealing 
{e);  and  only  if  Notice  of  the  fraudulent  intention  or  its 
equivalent  be  brought  home  to  the  party  dealt  (f).  And 
it  does  not  apply  if  any  of  the  general  exceptions  (g)  be 
applicable ;  nor  is  an  intention  or  tendency  to  defeat  &c. 
these  creditors  imputed  if  the  debtor  was  solvent  (h) ;  nor 
is  such  intention  &c.  equalled  in  effect  by  an  intention  to 
defraud  purchasers  (i ) ;  nor  by  an  intention  (though  after- 
wards carried  out  (j))  to  pay  away  by  way  of  fraudulent 
preference  the  money  obtained  by  the  dealing  (j). 

But  an  intention  to  defeat  bankruptcy-  &c.  -creditors  is   Preemptions 
presumed  from  evidence  of  trouble,  taken  to  avoid  circum-   ®  *°  ' 

stances  under  which  a  ceremony  involving  publicity  would 
become  necessary  to  preclude  them  from  a  priority  which 
they  would  otherwise  obtain  under  some  other  rule,  (as, 
when  a  succession  of  equivalent  dispositions  are  made  to 
obviate  the  necessity  of  Registration  under  the  Bills  of 

(a)  S.Y.C,  p.  S9^a  («)  ItUt  y.  BMStom,  L.  R.  4  Ex.  159; 

(6)  E.,  8.  6  (2);  I.,  amt.  s.  21  (2).         and  see  Mwctr  y.  PsUnen,  L.  R.  8  Ex. 

(c)  See  GamMi  r.  Bamfmd,  L.  K.  12     105  /.  22-4. 

C.  D.  324  /.  9-12.   The  obsenrations  in  (/)  Hmuutt  y.  RtjfHoUt,  1 1  C.  B.  N. 

Alkn  y.  Bommtt,  (L.  R.  5  Ch.  581  I.  15  S.  722  (Jlii);  see  C.  y.  C. ;  see  S.  y.  D., 

-21),  seem  to  refer   only  to  frauds  p.  548-9. 

against  the    party   dealt   with,   and  (g)  Suted  ami§,  p.  571  (a)-8l  (e). 

against  creditors   generally  irrespeo-  {h)  BolUmd  r.  Priee^  41  L.  J.  Ba.  62 

tively  of  bankruptcy.  /.  34-9  (in  which  howeyer,  at  I  49-51, 

See,  however,  Taylor  r.  Taykr,  5  D.  it  was  thought  that,  even  supposing  he 

G.  M.  G.,  and  the  observations  in  Jcmu  wereinsol vent,  funds  ibr  carxyingon ^e 

y.  HwrUTy  L.  R.  6  Q.  B.  77.    But  the  business  might  have  been  raised  by 

remarks  in  e.  Sparrmo,  2  D.  G.  M.  G.  sale  of  other  property);  V<mmg  r.WoMd, 

913  proceed  on  the  assumption  that  the  8  Ex.  221 ;  and  see  S.  y.  C,  p.  41  I.  9- 

dealing  there  was  a  etuio  ftononim,  and  12 ;  P.  r.  Jf.,  p.  675-6. 

are  therefore  contrary  to  the  recent  (>)  Re  Wood,  L.  R.  7  Ch.  307  i  10. 

cases  cited  below.  (j)  StMmt  r.  Wilkmmm,  L.  R.  17 

(d)  Stated  <mU,  p.  565  (i)-8  (d),  C.  D.  58. 
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Sale  Act  (a)).  And  a  conclusion  that  they  would  be  defeated 
by  the  enforcement  of  the  rights  conferred  by  the  dealing 
is  drawn  from  evidence  that  the  debtor  could  not,  after 
such  enforcement,  continue  a  business  by  which  he  liiws 
{b);  or  that  the  greater  part  of  his  assets  {c)  were  by 
the  dealing  transferred  to  some  only  of  his  creditors  {i) 
while  he  was  insolvent  (i);  or  that  he  intended  by  the 
dealing  to  avoid  complication  on  his  expected  bankruptcy 
{e);  or  (it  seems)  that  by  the  dealing  he  committed  his 
money  to  one  with  whom  it  probably  would  not  be 
discovered  (f);  or  that  other  presumptive  circumstances 
exist  (g) ;  imless,  (in  the  first  (A),  or  any,  case,)  rebutting 
circumstances  also  be  proved.  And  a  conclusion  that  some 
of  them  would  be  postponed  by  the  dealing  to  others  to 
whom  they  would  not  be  postponed  by  law  is  drawn  from 
evidence  that  a  share  in  an  insolvent  partnership  was,  by 
the  dealing,  mortgaged  for  separate  debts  (i),  or  disposed 
of  to  a  single  partner  (j),  (unless  the  arrangement  was 
part  of  a  scheme  for  carrying  on  the  business  (A));  or  that 
a  transaction,  which  if  completed  in  the  usual  way  would 
be  an  act  of  bankruptcy,  has  been  completed  in  another 
way  for  the  benefit  of  a  creditor  dealt  with  (m),  as,  when  a 

(a)  Fwrher  r.  PtOnv,  (in  which,  how-  475-6;  and,  for  extezmioii  of  the  do»> 

ever,  a  Receiver  had  been  appointed),  trine,  B.  r.  B.  p.  545  L  8-9,  546  /.  8-9. 

L.  B.  6  C.  D.  181 ;  and,  at  to  the  cor-  (c)  Defined  tmU,  p.  548  (u). 

responding  point  respecting   cMnoNM  (A  Wemkjf  r.  W, 

bamorum,  see  below  in  this  chapter.  See  («j  Wtardm  r.  W. 

as  to  Registration,  anU,  p.  519  («).  (jj  Suggested,  B,  r.  L, 

(6)  r.  Y.  F.,  and  the  cases  cited  (g)  F.  r.  N.  p.  519;  3,  ▼.  C.  p.  34- 

there,  p.  743;  hj  which  Smiih  t.  Timnu  45;  sd.,  Pear$m  r.  JforfiMMr,  L.  R.  6 

1  H.  &  C.  849  (unless  supported  on  Ch.  673-4.    See  also  a  atatemoit  of 

the  ground  that  the  bunness  would  seyeral  evidentiary  oinmmatanoea  in 

have  stopped  even  if  the  dealing  had  Yate  Lee  on  Bankruptcy  (let  ed.)  p^ 

not  been  made),  Bahm  v.  BuiUm,  2  Y.  42  iL  12-33,  qualified  in  If.  y.  p.  ft57 

5c  J.  102  L  28-30  (unless  supported  on  /.  22-3. 

tke  ground  that  Uie  question  whether  (A)  Yomig  ▼.  Wamd,  8  Ex.  221. 

the  removal  of  trade-machinery  must  (t)  S,  r.  D, 

stop  the  trade  was  for  the  jury),  and  (/)  M.  r.  E,-W, 

Bth  V.  AUmUi,  18  C.  B.  305,  seem  to  (k)  Abboi  y.  Bwrkige,  2  Bing.  N.  R. 

be  overruled.  444. 

See  Mather  r.  ProMer,  2  K.  &  J.  557  (/)  P.  r.  Jf .,  p.  673-4. 

/.  22-3;  Wornby  y.  d.  Maitot,  1  Burr.  (mi)  Sd.,  P.  r.  Jf.,  p  674  L  7-12. 
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debtor,  whose  goods  have  been  seized  under  an  execution, 
sells  them  to  the  execution-creditor  (a),  (or  to  some  one 
colluding  with  him  (6)),  under  an  arrangement  for  the 
discharge  of  the  debt  out  of  the  price. 

Thirdly:  Bankruptcy  ((;>,  and  Liquidation  (i)-,  creditors  Third:  duio 
are  entitled  to  priority  over  a  cessio  honorum,  that  is,  a  deal- 
ing by  which  the  debtor  parts  with  all  {e)  that  property 
(including  book-debts  (f))  of  his,  whether  at  home  or  abroad 
(^),  which  would  pass  to  his  bankruptcy-trustee  (A),  or  with 
so  nearly  all  as  to  imply  a  design  to  evade  the  rule  (i),  or 
with  all  except  a  portion  bearing  but  a  small  proportion 
to  his  unsecured  liabihties  (t),  or  (perhaps)  with  part  in 
pursuance  of  an  intention  that  he  should  transfer  the  whole 
(j)i  and  they  have  this  priority,  whether  the  debtor  was  a 
trader  {k)  or  not  (/);  and  whether  the  dealing  took  place 
within  the  kingdom  or  elsewhere  (k) ;  and  whether  it  was 
a  disposition  («»),  an  authority  to  make  one  (i>),  a  contract ' 
(o),  an  adhesion  to  a  society  by  whose  rules  a  specified 
distribution  of  the  assets  in  cases  of  insolvency  is  prescribed 
(p)  (for  example  the  stock-exchange  (p%  or  otherwise; 

(i)  As  to  what  proportion  mast  be  ntained,  lee  the  anthoritiM  in  the  note  (9). 

(a)  P.  r.  M^  p.  673^.  (A)  H.  r.  JT. 

^6)  Sd.  P.  r.  M.,  p.  675  I  7.1a.  (•)  F.  r.  M,  p.  619,  I  8-9;  G.  ▼.  T. 

(e)  E.,  8.  6  (2);  L  amt.  8. 21  (2) ;  in-  (f)  T.  t.  S.,  p.  234,  L  22S. 

terpreted  r.  Wood,  L.  R.  7  Ch.302;  ae-  {k)  E.,  a.  6  (I);  L,  amt,  a.  21  (1). 


cordwgly,  Cobtmbitu  y.  PmkmU,  1  S.  &        (0  ^-f  P-  ^08. 

-  -  -  -     -  -  (m) 

D.  26;  Defiriu  r.  Mytn,  35  L.  T.  N.  S.    (k-^J,  except  P.  r.  H 


G.  228;  Donn  r.  Parker^  L.  R.  17  C.        (m)  Authorities  dted  below,  in  p.  536 


392;  Foshy  r.  Nwrm,  L.  R.  3  Ch.  515;        (n)  Philpi  T.  HonuUH,  L.  R.  1  Ex. 
Qoodrkkt  y.  Taylor,  2  D.  6.  J.  S.  135;    D.  62,  esp.  p.  63. 
Pmfm  r.  Croi9,  L.  R.  U  C.  D.  539;        (o)  T,  y.  S.\  said,  in  effeot,  B.  r.  T., 
Smith  y.  CoRium,  2  E.  &  B.  35;  Tom-    p.  108 1  18-p.  109  /.  4.     Consequent- 
ly, the  "         " 
(d)  Burton  r.  TmaUM,  L.  R.  13  C.    (L.  R.  3  Ex.   105,  L  22-4),  must  be 


km»  y.  Sqfiryf  L.  R.  3  Ap.  213.  ly,  the  remark  in  M^ntr  y.  Poionom, 


D.  102;  Cooper  r.  Baum,  L.  R.  10  G.  understood  ef  suoh  agreements  only  as 

D.  313;  Bamker  r.  Kttl^,  L.  R.  7  Ch.  are  not  enfordUe  speoifieally. 

214;  Kwg  r.  Kwg,  L.  R.  2  C.  D.  256;  (p)  T,  y.  S.,  p.  213,  222. 

Lmmmp  y.  Bwrfofs  L.  R.  6  C.  F.  107.  (q)  BoOmid  r.  PnM,41  L.  J.  Ba.  62; 

(«)  As  in  T,  T.  S,  and  remark  in  Kmg  r.  Xtiy,  L.  R.  2 

(/)  B.  r.  r.  C.  D.  268,  L  22-a 

{9)  D.  r.  if. 

74 
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and  whether  made  by  way  of  sale  (a),  settlement  (ft),  or 
mortgage  (c);  and  whether  its  purpose  was  to  secure  an 
equal  distribution  (as  in  bankruptcy)  amongst  a  specified 
class  of  creditors  (d)  (i),  or  to  secure  an  antecedent  debt 
(^),  or  otherwise  (f) ;  and  though  (at  least  when  made  on 
the  eve  of  bankruptcy  (g))  it  was  not  fraudulently  intended 
(A),  nor  displaceable  as  a  preference  (i);  and  though  (when 
it  was  a  security)  a  substantial  surplus  was  likely  to  remain 
after  realization  (j),  and  possession  was  taken  under  it 
before  the  petition  was  filed  (k);  and  though  the  fact  that 
the  debtor  had  substantially  no  other  property  was  not 
apparent  on  the  document  by  which  it  was  effected  (/)  nor 
known  to  the  party  dealt  with  (m);  and  though  the  latter 
gave  value  («),  (even  marriage  ((?)),  and  was  imavoidably 
ignorant  of  some  subordinate  circumstance  necessary  to 
constitute  the  dealing  an  act  of  bankruptcy  (p).  But  this 
rule,  also,  is  a  deduction  from  the  enactment  (q)  that  a 
fraudulent  conveyance  &c.  is  an  act  of  bankruptcy,  and, 
therefore,  only  applies  if  the  dealing  was,  or  was  subse- 
quent to,  the  earliest  transaction  overreached  (r)  under  the 
second  canon  (s).  And  it  does  not  apply  if  the  debtor, 
when  he  made  the  dealing,  was  able  to  pay  all  debts  for 

(i)  Another  ground  of  thii  decision  (<f)  was  that  the  dealing  wis  a  frandnlent 

E reference,  one  chief  object  of  it  haying  been  to  benefit  the  debtor  himaelf  after 
is  discharge. 


(a)  On  principle,  and  by  analogy  to  preferences  are  displaceable,  see  bdow 
the  cases  cited  mUe,  p.  582  (m).  in  this  chapter. 

(b)  C.  V.  P.  (J)  S,  ▼.  C,  (2d.  point). 

(c)  D.  r.  P;  D.  r.  M.;  F.  r.  N,;  G.  (k)  P.  r.  C,  p.  541,  L  1-8;  T.  ▼.  S. 
V.  T.;  P.  r.  C;  P.  ▼.  H.;  S.  v.  C;  W;  (/)  P.  r.  C,  p.  541,  /.  1-3;  admitted 
B.  r.  r.;  C.  r.  B.;  H,  r.  JT.;  K.  r. K.;  P.  v.  H. 

L.  V.  B.;  T.  ▼.  S.  (»)  Impliedly  said,  P.  y.  H.,  p.  6S, 

(</)  7.  T.  A,  p.  222,  and,in  the  court  I.  13-15. 

below,  4  C.  D.  560,  I  28-38.  (n)  As  in  all  the  cases. 

(•)  K,  r.  jr.  (o)  C.  T.  P. 

ff)  Sd.,  r.  ▼.  S.,  p.  222,  I  16-17.  (p)  A  v.C,  p.  89-40.  AmU^p.  383  («). 

Of)  L.  R.  4  C.  D.  561,  L  25.  (q)  E ,  s.  6  (2);  I.,  amt,  a.  SI  (2). 

OJ  F.  r.  N.,  p.  519,  /.  28-p.  520,  /.  (r)  Allm  t.  Hoimtlf,  L.  R.  6  Ch.  677; 

9;  S,  T.  C.  (1st  point).  Gawtu  r.  Bamford,  L.  R.  14  C.  D.  324; 

(•)  ImpUed,  r.  V.  A,  p.  822,  I  13.  /«»*  v.  Harber,  L.  R.  6  Q-  B.  77. 

Ai  to  the  drctunstanoes  under  which  («)  Stated  owfe,  p.  565  (kys  (d). 
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which  he  was  liable  as  principal  (a)  or  surety  (6);  nor  if  the 
party  with  whom  he  dealt  believed  him  to  be  so  {c) ;  nor  if 
he  retained  so  much  of  his  property  that  he  might  possibly 
have  continued  his  business  with  advantage  (d)  (i)  or  raised 
money  for  doing  so  {e) ;  nor  if  one  of  the  general  exceptions 
intervened  (f) ;  nor  if  circumstances  presumptive  of  one  of 
them  intervened  and  the  dealing  was  for  value  (^),  unless 
the  disponee  was  aware  of  the  rebutting  facts  (h) ;  nor  if 
the  dealing  was  a  disposition  on  trust,  by  sale  or  mortgage, 
to  indemnify  any  person  who  should  pay,  or  become  liable 
for,  any  money  on  account  of  the  debtor,  and  (subject 
thereto)  for  the  debtor  (/). 

Fourthly:   Bankruptcy-  (j),    Liquidation-  (^),    and  (it   Fourth:  Limi- 
seems)   Insolvency-   (/),  and  (perhaps)  Winding-up-   (w),   BankropUjy.^° 
-creditors,  are  entitled  to  priority  over  a  clause  by  which 
the  debtor  provided  that,  on  his   bankruptcy  &c.,  some 
property  or  money  of  his  should  pass  to  another, — as,  that 
Building  materials  should  pass  to  one  for  whom  he  was 

(i)  These  authorities  (d)  seem  conclasive  against  the  remarks  in  two  earlier 
cases  (n),  of  which  the  former  was  founded  on  a  decision  (o)  which  I  have  re- 
ferred (p)  to  a  different  principle,  and  the  latter  may  be  restricted  (9)  to  the 
point  then  before  the  court.  A  disposition  by  which  the  debtor  parts  with  all 
his  trade  property,  but  retains  so  much  of  his  other  property  that  he  might  (by 
selling  it)  raise  a  sum  sufficient  to  set  himself  up  in  business  again,  will  (it 
seems)  be  presumed  to  be  displaoeable  as  a  fraudulent  disposition  (r),  but  not 
as  a  cessio  bonorum  (t ). 

(a)  Sd.,  S.  v.  C,  p.  41,  I  9-12.  ▼.  Qrtetnoood,  I  Swan.  471. 

(6)  C.  V.  T.  (A)  Jay  r.  Hammond,  L.  R.  14  C.  D. 

(c)  Baxter  v.  Pritckard,  I  A.  &  £.  19;  Maekay  r.  Jeavans,  (1st  point),  L. 
456,  expia.  2  E.  &  B.  41,  t  9-12.  R.  8  Ch.  643;  WUliamt  r.  Thompson^  L. 

(d)  BoUand  r.  Prkt,  41  L.  J.  Ba.  62;     R.  7  C.  D.  138. 

F.  V.  N.,  523,  /.  29-30;  O.  v.  T.,  p.  (/)  See  Holmes  r.  Pemtey,  3  K.  &  J. 

141 ;  sd.,  Lomax  v.  Buxton,  L.  R.  6  C.  102;  Cauy'e  trust,  4  Ir.  Ch.  29. 

P.  112,  /.  15-19.     See    also    ante,  p.  (m)  See  the  principle  involved  in  the 

584  ( b) .  decision  (afterwards  reversed  on  another 

(«)  D.  T.  P.,  p.  34,  /.  24  point),  in  r.  Stockton  L  Co^  L.  R.  10 

(/)  Stated  ante,  p.  571  (a)-8l  (c).  C.  D.  335. 

)  Re  Colemere.  L.  R.  1  CJl  128.  (n)  C.  v.  P.,  p.  257,  L  15-21;  S.  v. 


% 


h)  Conceded  r.  C.  C,  p.  39-40. 

(i)  Bemey  v.  Vyner,  1  B.  &  B.  482;  (o)  Hall  v.  WaUts,  7  M.  «t  W.  353. 

Greenwood  Y.  ChwrchUl,  I  M.  &  K.  546.  (p)  Ante,  p.  571  (/). 

(j)   Higmboiham  v.  Holme,  19  Yez.  (9)  Accordmgly,  anU,  p.  586  0*>- 

87;  r.  Murphy,  I  S.  fie  L.  179;  Whil^  (r)  Explained,  ante,  p.  582  (c)-5  (6). 

more  v.  Mason,  2  J.  &  H.  204 ;  Wilson  («)  Explained,  onlt,  p.  585. 
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erecting  a  building  {a);  that  a  security  bn  his  property 
should  be  extended  (b)  (for  example,  from  half  to  the  whole 
of  a  periodical  sum  payable  to  him  by  the  mortgagee  {e); 
that  his  share  in  a  partnership  should  pass  to  his  co-part- 
ners without  (d)  (or,  at  least  {$)  under  circumstances  (f), 
for,)  an  equivalent  of  which  creditors  could  avail  them- 
selves; that  property,  which  he  settled  on  himself  till  bank- 
ruptcy, should  pass  to  his  wife  (g)  or  to  any  other;  or  that 
he  should  pay  a  sum  of  money  for  her  or  otherwise  (A)^— 
and  this,  though  value  (i)  (even  marriage  (f))  was  rendered 
But,  when  the  clause  was  one  by  which  the  debtor,  on 
marrying  a  woman  who  brought  him  a  pecuniary  or  fimded 
fortune  (^),  settled  (/)  secured  (m)  or  undertook  to  pay  (»)  a 
sum  for  her  benefit,  they  are  only  entitled  to  displace  the 
amount  by  which  that  sum  exceeds  her  pecuniary  (o)  or 
funded  (p)  (exclusive,  it  seems  (q),  of  her  other ,)  fortune; 
for  such  a  clause  is  considered  a  circuitous  settlement  of 
that  fortune  (r).  And  they  are  not  entitled  to  this  priority 
over  a  clause  by  which  the  debtor  provided  that,  on  his 
bankruptcy  &c.,  property  &c.  of  his  should  pass  to  one 
entitled  to  require  such  a  settlement  of  it  (5),  or  be  seizable 
under  a  lien  already  existing  (t);  or  that,  on  some  other 
event  than  his  bankruptcy,  money  or  property  of  his  should 


(a)  /.  r.  H.;  qualified  in  r.  Wmigh,  Umd,  5  Sim.  205;  r.  Mm^ham,  I  &  & 

L.  R.  10  C.  D.  524,  which  is  ezplamed  L.  179;  Youmg  r.  Ltirk,  3  Mad.  184. 

in  14  C.  D.  26.  (/)  H.  v.  B.;  L.  v.  O. 

b)  M.  r.  /.;  W,  r.  T.  («)  H,  t.  K. 

c)  M.  r.  /.  (n)  Ex.  C;  r.  M.\  F.  r.  L, 

d)  W.  y.  M.  (o)  Ex.  C;  H.  v.  B.;  H.  r.  JC.;  r. 
(«)  Special  circnmstances  were  fAoii^Al  M.;  Y.r.L. 

necessary  in  fV.  y.  G.,  p.  481,  /.  12.  (p)  L.  y.  O, 

(f)  W,  V.  6.  (9)  See  remarks  in  WhUmon  r.  ¥•- 

{a)  H.  y.  H.  Jon,  2  J.  &  H.  214.  which  teem,  <a 

(h)  Ke  Murphy,  consideration  of  the  note  there,  to  bs 

( t)  As  in  all  the  oases.  questionable. 

(j)  As  in  H.  V.  H.,  and  r.  M.  (r)^e  IV .  v.  M.,  p.  214. 

(*)  As  in  ex.  Cooke,  8  Vex.  358;  (•)  McmUfion  v.  Bdtrmu,  L.  R.  1  Eq. 

HmmmondM  t.  Bwrrttty  (firom  her  bro-  171. 

ther),21  L.  T.  N.  S.  321;  Hi^^iiuon  v.  (I)  Cases  oited  in  L.  R.  U  C.  D. 

£«%,  1  Ba.&  B.  252;  UtUr  y.  Qar^  26. 
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pass  to  another  (a),  (whether  that  event  was  his  death  (b) 
or  otherwise  (^),  and  whether  it  occurred  before  his  bank- 
ruptcy (i)  or  not  (^),  and  though  bankruptcy  also  was 
specified  as  another  event  on  which  the  property  &c.  was 
to  pass  (/));  or  that,  whether  or  not  he  might  become 
bankrupt,  so  much  of  some  property  &c.  of  his  as  trustees 
may  think  fit  should  belong  to  his  wife  or  children  or  to  some 
other  person  (g),  (an  exception  by  which  the  rule  can  be 
frequently  evaded).  And,  of  course,  a  clause  in  a  Compo- 
sition-deed cannot  be  affected  by  this  rule,  because  the 
debts,  which  are  the  subject  dealt  with,  are  the  property  of 
the  creditors  (A). 

Fifthly:  Bankruptcy  (t)-,  Liquidation  (j)-,  and  (it  seems)   Fifth;  Atto»n- 
Winding-up  (k)-,  -creditors,  are  entitled  to  priority  over  a   ™®°*  °^*°*® 
Distress  which  a   Mortgagee  has  made  on  land  of  the   Distrain, 
debtor  for  a  rent  which  forms  part  of  his  security,  and  the 
amount  of  which  is  so  excessive  as  to  imply  that  it  was 
reserved  with  the  intention  of  not  enforcing  it  until  bank- 
ruptcy (/),  and  which  therefore  operates  to  increase  the 
security  as  from  the  bankruptcy  (m):  and  this,  though  the 
rent  was  a  yearly  one,  created  by  an  Attornment  clause 
(»),  and  reserved  on  a  tenancy  from  year  to  year  (0),  to  be 

(a)  B0ddam  r.  Tartar,  2  D.  G.  F.  J.  (f)  B.  r.  T.;  B,  ▼.  P.;  Af.;  O.;  in 

625;  BrotAe  y.  Pwraom,  27  Bea.  181;  effect,  8,  r.  S, 

r.  Mtagkan,  I  S.  &  L.  179;  e.  0«Jiiy,  I  (9)  B6Um»  v.  Pmm^,  (4th  point),  3 

Ba.  &  B.  257;  SkmU  r.  SlrnU,  I  D.  &  K.  &  J.  90;  Pas%  y.  ffoy,  8  Bea.  20; 

C.  1.    To  this  doctrine  HigmhtOam  y.  3  Day.  Cony.  (3d.  edj,  p.  135,  n.  (p), 

Holnu,  19  Yez.  87,  ie  not  contrary  (A)  Ex.  V*r§,  19  Yez.  93. 

(for  in  it  the  decision  was  that  the  (•)  Implied  in  the  oases  in  the  next 

plaintiff  was  not  entitled  to  the  whole  note. 

annuity,  which  decision  did  not  neoes-  (j)  Jaekmm  y.  Bomu^  L.  R.  14  C.  D. 

sarily  imply  that  she  was  not  entitled  725;  WUBtoM  r.  TAoMpson,  (with  cor- 

to  any  part  of  it),  and  r.  Ptmrmm,  L.  rohoratiye  ciroQmstanoes),L.R.  7  CD. 

R.  3  C.  D.  807,  is  not  really  contrary  138. 

(for  it  depended  on  the  principle  to  (^  ^  Sitekim  Jrm  F,  Co^  L.  R. 

which  I  haye  referred  it,  ante,  p.  549  10  C.  D.  335,  (nrd.  on  another  point), 

(fi)).  (0  Necessary,  see  /.  y.  B.,  and  Fk. 

lb)  B.  r.  T.;  M.;  O.;  S,  r.  S,  r.  T. 

le)  B.  y.  P.;  8.  r.  S,  {m)  See  oiiif,  p.  588  (6). 

(d)  B.  y.  P.  («)  That  is,  a  clanse  by  which  the 

(«)  B.  r.  r. ;  11.,  p.  181 ;  O.,  p.  259;  mortgagor  makes  himself  tenant  to  the 

S.  r.  &  mortgagee. 

(•)  Ai  in  /.  ▼.  B.;  and  W,  r.  T. 
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paid  by  quarterly  or  half-yearly  instalments  on  specified 
days  (a).  But  they  are  not  entitled  to  this  priority  merely 
because  the  rent  greatly  exceeds  the  interest  on  the  mort- 
gage-debt (6),  and  was  distrained  for  privately  (c) ;  nor  even 
because  it  is  excessive  as  compared  with  what  may  perhaps 
be  the  value  of  the  property,  when  that  value  is  indeter- 
minate (c):  Bankruptcy-  and  Liquidation-  -creditors  need 
rarely  now  resort  to  this  rule,  for  they  obtain,  by  the  Bills 
of  Sale  Act,  priority  over  every  Distress  made  imder  a 
mortgage  {d),  unless  the  latter  falls  within  one  of  the 
exceptions  to  that  Act  (e);  or  was  made  of  English  pro- 
perty before  ist  January,  or  of  Irish  before  ist  November, 
1879  (f)j  and  in  none  of  the  cases  {g)  cited  did  it  fall 
within  the  chief  exception ;  for  in  none  was  it  registered. 
Sixth:  Frau-  Sixthly:  Bankruptcy- (A),  Liquidation- (1),  and  Winding- 
dulent  Prefer-    ^p.   Q'^  (i)^  but  not  Administration-  (A),  -creditors,  are 

enc6« 

Rule  &a         entitled  to  priority  over  a  Preference  (/)  (ii)  of  any  debt  to 

(I)  I  assume  that  WindlDg-np-creditors  can  displace  suoh  preferenoes,  and 
snch  only,  as  bankraptoy-credltors  can,  by  the  law  in  force  when  ikt  yi^firmm 
i$  made  rather  than  by  that  in  force  when  the  company's  act  was  passed,  dis- 
place; bat  this  seems  doubtfuL 

(II)  The  doctrine  of  fraudulent  preference  is  quite  distinct  from  the  role  M 
by  which  an  agreement  between  a  debtor  and  creditor  that  the  latter  shaU 
receive  value  for  agreeing  to  a  Composition  &c.  is  invalidated. 

(a)  As  in  /.  v.  B.;  and  W,  r.  T.  Barlkti,    cited    Cowp.     124,    t    e.7; 

(6)  Punnett  r.  Kitchm,  L.  R.  16  C.  D.  Marks  y.  Feldmm,  L.  R.  5  Q.  B.  S75; 

226;  Joliy  v.  Arbuthnot,  4  D.  G.  M.  G.  MarthaU  y.  LtmJf,  5  Q.  B.  115;  7W- 

224;  Morton  y.   Woods,  L.  R.  4  Q.  B.  kms  y.  St^ery,  L.  R.  3  Ap.  225. 

293;  r.  Thrtl/aU,  L.  R.  16  C.  D.  274.  (•)  E.,  s.  125  (5);  BuUiiUsg  r.  Ut- 

(c)  Re  Stockton  Iron  F.  Co.,  L.  R.  10  bert,  L.  R.  8  Ch.  283;  Bodgkm  r.  S^ 
C.  D.  335.  tey,  (as  to  Consolidation),  L.  R.  SO 

(d)  Ante,  p.  613  (f),  Eq.   757   (fat),  Pearmm  r.  JforlMr, 
(•)   Ante,  p.  516  (y>  20  (f),  513    (last  point),  L.  R.  8  Ch.  667. 

/.  14.  (j)  25-6  Vic,  0.  89,  a.  164. 

(/)  Ante,  p.  513  (g),  (fc)  MiddkUm  y.  Poliodt,  L.  R.  2  C 

(g)  J.  v.  B.,  p.  727,  /.  14;  W,  r.  T.,  D.  104. 

p.  141,  JL  18;  ^  /.  F.  C,  p.  338,  /.  17.  (/)  Defined  also  in  Kumas  t.  Cmkr, 

(A)  E.,  s.  92;  I ,  amt.,  s.  53;  AU^-  L.  R.  1  P.  C.  348.  /.  4-9.     Ab  to  tht 

son  y.  Temple,  4  Bun.  2235 ;  r.  Oibson,  history  of  the  doctrine  see  1  Sta^  89. 

(in  which  the  bill  of  sale  was  at  once  a  The  earliest  case  on  the  aabjeet  is  i* 

fraudulent   preference    and    a    eessio  y.  T.,  not  now  very  important. 

bonorum),  L.  R.  8  C.  D.  280;  Harmam  (m)  Explamed  in  Me,  Kemmn  y.  Sm- 

y.  Fishar,  1  Cowp.  117;  r.  Hibernian  derson,  L.  R.  15  Eq.  65,  and  thetatbo- 

Jt.  Stk.  Bk,  14  Ir.  Ch.  113;  Linton  y.  rities  there  cited. 
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Other  debts  to  which  it  would  not  be  by  law  preferred  (i); 
whether  such  preference  consisted  in  payment  (a),  satis- 
faction (by  bills  {b)  goods  (c)  or  otherwise),  or  security  (d) ; 
and  whether  it  was  given  by  incurring  an  obligation  (e), 
taking  or  suffering  a  judicial  proceeding  (e),  inviting  (per- 
haps) the  creditor  to  take  goods  on  which  the  debt  is 
secured  out  of  the  debtor's  order  and  disposition  (f)j  or 
(perhaps)  selling  to  him  (under  certain  circumstances) 
goods  which  he  has  seized  under  an  Execution  {g),  or 
selling  to  him  a  right  to  consolidate  mortgages  (h),  or 
giving  (under  circumstances)  in  Ireland  a  warrant, 
cognovit,  or  consent  for  judgment  (i);  and  whether  (when 
consisting  of  satisfaction  or  security)  it  comprised  all  the 
assets  (j),  or  some  only  (j) ;  and  whether  the  debtor  was 
a  trader  (k),  or  not  (k) ;  and  though  the  preference  was  not 
an  act  of  bankruptcy  (/),  but  occurred  before  the  earliest 
transaction  which  could  be  overreached  (m)  under  the 
second  canon  (n) ;  and  though  the  steps  which  the  debtor 
took  towards  giving  the  preference  were  in  fulfilment  of  an 
agreement  respecting  his  insolvency  made  before  that 
insolvency  was  probable  {o);  and  though  the  preference 
was  effected  by  a  document  registered  under  the  bills  of 

(i)  I  have  not  thought  it  neoessary  to  advert,  except  in  a  few  instances,  to  the 
pecnliaritics  of  the  law  applicable  to  fraudulent  preferences  occurring  in  Eng- 
land before  1870  or  in  Ireland  before  187S.  The  former  was  all  judiciary  (p), 
tJie  latter  depended  also  on  statute  (9). 

(a)  Sufficient,  M.  ▼.  L.;  7.  y.  8.;  (0  I.,  s.  333. 

H.  T.  L.  (j)  E.,  8.  92;  L,  ami,  s.  53. 

(*)  Sufficient,  J.  v.  T.;  H.  t.F.  (4)  See,  Tcpham  r.  WmOer,  L.  R.  8 

(c)  Sufficient,  L.  r.  B.;  sd,  P.  r.  Ch.619,  L  11-12. 

M,;  assumed,   Tempui  r.   Craom,  L.  (/)  A,  y.  7.,  esp.  p.  2239,  L  38-42; 

R.  6  Ch.  70;  assumed,  Tapkamr.  WaU  M,  t.  F.,  (decided  on  the  statute  of 

ktr,  L.R.S  Ch.  614.  1849);  and  see  ante.  p.  568  (l-n). 

(d)  Sufficient,  M.  t.  F.;  H,  r.  S.,  (m)  Asin  H.  t.  F.    Implied  in  E., 
(as  to  consolidation).  8.  92;  L,  amt,  8.  53. 

(c)  £.,  s.  92;  I.,  amt,  8.  53.  M  Stated  anU,  p.  565  ff)S  (</). 

(f)  Suggested,  r.  Wrighi,  L.  R.  3        (o)  T.  ▼.  8. 

C.  D.  77,  /.  7-11.    Contrary  decided,        (p)  Sd.,  BuUher  t.  SUad,  L.  R.  7 

ex.  MarjonbaMk»t  1  D.  G.,  compare  p.  H.  L.  846,  L  4.    See  A,  y.  T.,  ezpld. 

476,  /.  20-3,  with  p.  474,  L  23-25.  in  M,  y.  F.,  esp.  p.  879,  1 21-2. 

(g)  See  P.  r.  M.  (9)  I.,  s.  838. 
(A)  H.  r.  S. 
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sale  act  (a);  and  though  it  was  made  after  Arrest  under  the 
absconding  debtor's  act  (b);  and  though  the  creditor  had 
been  importunate  (r),  (unless  his  importunity  was  the 
cause  of  the  debtor  preferring  him  (d));  and  though  the 
debtor  himself  commenced  the  bankruptcy-proceec&igs  («), 
thus  invalidating  his  own  dealing  (e);  and  though  (when 
the  preference  consisted  in  a  mortgage  with  power  oi  sale) 
the  creditor  sold  before  the  earliest  transaction  which 
would  be  overreached  (e)  under  the  second  canon  (/),  (at 
least  if  the  bankruptcy-trustee  claims  only  the  proceeds 
(e));  and  though  (when  the  preference  consisted  in  the 
delivery  of  money  to  the  creditor  under  circumstances 
leaving  in  doubt  whether  it  was  meant  to  be  applied  to  his 
debt)  he  insisted  on  an  agreement  that  it  should  be  so 
applied  (^),  and  had  previously  asked  for  some  money  on 
account  (g),  (for  these  circumstances  are  held  not  to 
negative  spontaneity);  and  though  the  creditor  was  a 
specially  meritorious  one  (A).  But  these  creditors  are  thus 
entitled  only  if  the  sok  motive  by  which  the  debtor  was  led 
to  desire  to  make  the  preferred  creditor  safer  than  the 
other  creditors  was  FavouriHsm^  towards  either  that  creditor 
(i),  or  some  third  persons  (as,  the  debtor's  family  ([/)),  or 
the  debtor  himself  after  his  discharge  {k) ;  and,  therefore, 
only  (in  general  (/))  if  the  preference  was  Spontaneous  on 
the  debtor's  part  (m),  and  only  if  the  intention  was  («),  or 
the  obvious  result  would  be  (p\  that  the  creditor  should 


(a)  Accordingly,  r.  GtboN.  R.  8  Ch.  619, 1  18,  25-31 ;  td.  _ 

lb)  33-4  Vic,  o.  76,  8.  3.  r.  Clmry,  L.  R.  7  Ch.  26-7,  oompsvd 

(c)  Com  y.  PrUthvd,  5  Man.  &  G.  with  notes  (e,A)  in  this  page. 

329,  and  oases  in  2  F.  &  F.  753.  id.,  0*)  MarAday,  Lomh,  h  Q.  fi.  115. 

754.  (*)  Tomkmt  t.  Si^try,  L.  R.  4  C  tt 

(d)  Below  593  (<0.  561,  I  19.    Bnt  this  pdnt  was  art 
(•)  As  in  M,  Y.  P,  adverted  to  on  appeal  in  9  Ap. 

f)  Stoted  mte .  p.  565  (/>8  (rf).  (/)  See,  8,  v.  P.,  p.  135,  /.  21-24;  isl 

g)  H,  r.  L,  a  little  fixrther  on  m  thia  oihuiter. 
A)  H.  V.  F.  (m)  See  a  little  beiow. 
(•)  SmUkjL  Pilgrim,  L.  R.  2  C.  D.  (n)  S,  ▼.  P.,  p.  136,  L  20-21. 

136,  I.  20;  TtM^peit  r.  CroMn,  L.  R.  6  (•)  Gibttm  ▼.  BmOU.  3  So  229. 
Ch.  76;  I.  11.5;  Tcpkam  r.  Walker,  L. 
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receive  a  larger  per  centage  than  the  other  creditors;  and 
only  if  (at  least  (i)  in  a  bankruptcy  &c.  before  1870  in 
England  or  1873  ^^  Ireland  (a))  the  preference  was  given 
in   Contemplation   of  Bankruptcy  (b),  or  under  circum- 
stances under  which  bankruptcy  was  inevitable  (c),  or 
was  very  probable  (d)  (as,  when  the  debtor  had  resolved 
to  stop  payment  {e)) ;  and  only  if  the  preference  was  meant 
to  be  binding  on  the  debtor  (f) ;  and  only  if  its  displace- 
ment would  be  beneficial  to  the  other  creditors  (g);  and 
only  if  (in  a  bankruptcy  &c.  since  1869  ^^  England  or  1872 
in  Ireland  {h))  the  case  falls  within  the  terms  of  the  recent 
enactment  (i),  (which  is  considered  substitutionary  for,  not 
suppletory  of,  the  former  law) ;  and  only  if  the  adjudication 
(j)  takes  place  within  three  months  (k)  after  the  giving  of 
the  preference ;  and  only  if  the  bankruptcy-trustee  returns 
any  money  or  money's  worth  freshly  given  for  the  prefer- 
ence (/);  and  only  if  (when  the  preference  consists  in  a 

(i)  In  a  recent  appeal  case  (m),  one  of  the  judges  quoted,  with  approbation, 
an  opinion  expressed  in  an  earlier  case  (m),  that  the  words  in  the  recent  enact- 
ment (o)  by  which  displacement  of  a  preference  is  made  conditional  on  inability 
to  pay  debts  are  the  only  words  by  which  (if  by  any)  it  is  made  conditional  on 
contemplation  of  bankruptcy  or  on  circumstances  equivalent  thereto.  In  that 
case  (n)  the  court  seemed  to  think  the  new  requirement  not  ooextensiYe  with 
the  old  one.  In  another  case  (p)  the  court  seems  to  have  thooght  it  coexten- 
sive; but  on  appeal  (9)  the  point  was  not  adverted  to,  save  that  the  court  said 
(r)  that  the  preference  which  is  fraudulent  under  the  new  law  is  the  same  which 
was  fraudulent  under  the  old. 

(a)  E.,  s.  3;  L,  amt  s.  3.  (f)  Accordhig  to  r.  Orou,  15  Sol.  J. 

(6)  Atkinton  v.  BrimlaU,  2  Bing.  N.  96. 

R   225;  Morgan  t.  BnmdnU,  5  B.  &  {k)  E.,  B.  92;  I.,  amt.  s.  63. 

Ad.  289;  O.  v.  fi.;  qualified,  AUr^dy.  (/)  Hodgkm  r.   i9q^%,  (as  to  the 

Conttabk,  4  Q.  B.  674.  £770),  L.  K.  20  Eq.  757. 

(c)  Sd..  Jokntom  v.  FcsMMytr,  3  D.  (m)  Simpmm  r.  Htrnt,  I  D.  G.  9. 

G.  J.  24  /.  23-6.  (a)  Tapkam  r.  Walktr,  L.  R.  8  Ch. 

(d)  See  authorities  cited,  I  D.  G.  17.    619;  and  see  BoUamd  r.  CWry,  L.  R. 
(«)  Simpmm  r.  //ami,  1  D.  G.  9.  7  Ch.  24. 

(f)  Gibum  V.  MmskM,  (4th  point),  4  (o)  BUuJchurm  r.  Chmtthntigk,  L.  R. 
Man.  &  G.  160.  12  Eq.  364,  esp.  /.  13,  14,  16. 

(g)  Coop§r  r.  Zmeeo,  L.  B.  10  Ch.  (p)  E.,  s.  92,  I.,  amt.,  8.  63. 
510.  (9)  CroMar.  CroMa,  L.R.  10  Eq. 


(i)  E.,  8.  3;  I.,  ami  i.  8.  648. 

(0  Sd^  ShibbmM  r.  WUkmam,  L.  S.        (r)  Nom.  TgmptH  r.  Crwm,  L.  R.  6 


17  CD.  621.  14-17.  Ch.  70. 

(*)  r.  r.  C,  p.  75  O). 
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disposition  of  some  specific  subject)  the  bankruptcy-trustee 
has  since  declared  an  option  to  invalidate  it  (a),  (as,  bj 
demanding  that  subject  (0)),  unless  it  has  been  sold,  and 
he  claims  only  the  purchase-money  (fi).  And  they  are  not 
thus  entitled  if  the  debtor,  when  he  gave  the  preferoice, 
was  able,  from  his  own  moneys,  to  pay  his  debts  as  ibsj 
should  become  due  (c) ;  nor  if  the  preference  was  a  payment 
made  in  the  ordinary  Course  of  Business  (d);  or  with  the 
hope  (e)f  however  desperate  (f)t  of  regaining  solvency, 
(unless  the  creditor  had  then  notice  of  an  act  of  bankruptcy 
previously  committed  {g)  (i));  nor  if  it  was  a  payment  (A) 
security  (1)  or  satisfaction  which  the  debtor  was  bound  to 
make  on  that  particular  day  (A),  or  on  an  event  then 
occurring  (as,  a  demand  then  made  (1));  nor  if  it  was  a 
security  given  to  a  Banker  in  the  hope  of  obtaining  a 
further  advance  (j)^  or  given  on  a  fiuid  as  security  for  an 
advance  but  for  which  that  fund  could  not  have  been 
acquired  {k) ;  or  consisted  in  restitution  of  something  which 
the  debtor  had  stolen  (/),  or  of  a  trust-fund  which  he  had 
abstracted  wrongfully  (m),  or  by  mistake  (n) ;  nor  if  (since 
1869  ^^  England  or  1872  in  Ireland  (0))  the  creditor  had 

(i)  Bvti  if  an  act  of  bankrnptoy  had  been  committed,  the  traaaaction  wooU 
fin  general)  be  void  nnder  the  second  canon  (p),  and  if  it  were  the  qoeetioD  of 
nrandolent  preference  could  not  arise. 

(a)  Nisom  y.  Jenkmt,  2  H.  Bl.  135,  ted,   Tomkuu  y.  Sqfiury,  L.  R.  3  Ap^ 

expld.  in  13  C.  B.  303-4,  and  approved  235. 

in  Heittmi  y.  NmriU,  L.  R.  5  C.  P.  481,  (f)  Suggested,  T.  y.  8.,  p.  235,  L  20. 

and  in  Marki  y.  F$Uman,  L.  R.  5  Q.  ($)  Sd.,  L.  R.  12  Eq.  363  ffim/, 

B.  281.  (&)  BiU$  y.  Smiik,  6  B.  &  S.  314. 

lb)  B,  y.  N.,  esp.,  p.  481,  /.  4.  (t)  See  Hodgkm  r.  Si^file^^  L.  R.  20 

(c)  E.,  8.  92;  I.,  amt.,  s.  53;  as  to  Eq.  755,  (fat).                    f  N.  S.  484. 

the  meaning  of  these  words  see  the  (j)  Re  Patent  FU§  Co,  li.,  23  L.  T. 

somewhat   similar   words   in    s.   91,  (Jk)  Hunt  y.  Mortimer,  10  B.  &  C 

below.  44;  and  see  Monor  y.  Cmean,  I  Bing. 

(</)  As  to  what  is  considered  such,  261. 

see  Bhekbum  r.  Chottehrotigk,  L.  R.  12  (/)  Sd.  SiMi$u  r.  ITiilMfeii,  L.  R. 

Eq.  363,    L  29-36,    and    NorUm    y.  17  0.  D.  69. 

GoUm,  L.  R.  16  Eq.  397.  (m)  Decided,  S,  r.  IT. 

(•)  KeooH  r.  Crawford,  (in  which  the  (a)  K§U^  y.  SwUtk  Flemimg  4*  C«^  L 

court  did  not  rely  on  the  circumstances  R.  11  C.  D.  306. 

that  the  creditor  was  ignorant  of  the  (o)  E.,  s.  3;  L,  amt,  a.  a. 

Iniolyency},  L.  R.  9  Ch.  752;  sogges-  (p)  Stated  ante,  p.  565  {k)^  (d). 
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accepted  the  preference  (a)  in  good  faith  (6),  in  ignorance 
(c),  not  readily  avoidable  (i),  of  the  fraudulent  intention  or 
circumstances,  unless  the  debt  which  was  preferred  had 
been  created  gratuitously  (e)  (as,  by  bestowal  of  a  bond  or 
covenant) ;  nor  even  then,  if  he  to  whom  the  preference  is 
given,  or  some  one  under  whom  he  derives,  had,  for  value,, 
acquired  the  debt  from  the  original  creditor  (f).     And  a 
disposition  made  for  value  with  intent  to  apply  the  proceeds- 
in  making  a  fraudulent  preference  is  not  itself  displaceable 
as  a  fraudulent  preference  {g).    And  a  payment  which  the- 
debtor  made  to  his  Surety,  that  the  latter  might  hand  it  to 
the  creditor  and  thus  exonerate  himself  (which  he  accor- 
dingly did),  is  not  recoverable  from  the  creditor  as  a  prefer- 
ence (A).     And  (of  course)  persons  other  than  the  bank- 
ruptcy-&c.-trustee  cannot  invalidate  a  preference  (i),  save 
that  a  Company  has  been  held  (j)  entitled  to  set  aside  a 
fraudulent  preference  made  by  itself^ 

Spontaneity  {k)  in  giving  a  preference  (/),  or  in  giving    DigresMontsto 
information  of  insolvency  to  the  known  creditor  (m)  (and   Spontaneity, 
not  merely  to  one  whom  the  debtor  did  not  know  to  be 

(a)  Butcher  v.  Stetid,  L.  R.  7  H.  L.  (fi  GatHghi  /.  Co.  y.  TerrtO,  L.  R. 

839,  and  antborities  cited  ante,  594  («).  10  Eq,  168. 

(&)  So  in  the  statute:  but  the  words  {k)   Ezpluned,  Tomkm$  ▼.  Sajf&y, 

seem  to  mean  ''in  ignorance,"  L.  R.  7  L.  R.  3  Ap.  225;  Joknton  t.  FeHmtytr, 

U.  L.  847,  /.  6-7.  3  D.  G.  J.  24-26;  Blaekbwn  r.  CA«eM. 

(c)  As  in  ITfwm  r  Craic/brif,  L.  R.  9  hnrngk,  L.  R.  10   Eq.  363   /.    14-17; 

Ch.  752,  and  Hodgkim  r.  Sojikjf,  L.  R.  OriJum  v.  Cnndy,  3  F.  fie  F.  206. 

20  Eq.  754.     Said  to   be  necessary,  {I)  Bakher  v.  PrUtk,  10  Bing.  408^ 

Tomkins  v.  Safety,  L.  R.  S  Ap.  236;  esp.  415  /.  10;  sd.  BoUand  r.  Chirry,  L. 

and   Bulcher  v.  Stead,  L.  R.  7  H.  L.  R.  7  Ch.  26-27;  Boyh  r.  Cotktt,  25  L. 

847,  /.  6-7.  T.  N.  S.  550;  Brown  v.  Kempton,  19< 

((/)  Necessary,  T.  ▼.  S.,  p.  227,  237,  L.  J.  C.  P.  169,  esp.  170  b.,  t  14-16; 

with  which  contrast  H.  t.  8.  J,  ▼.  F.,  (last  point),  3  D.  O.  J.  13; 

(«)  £.,  s.  92;  I.,  amt,  s.  53;  ezpld.,  Madunxk  ▼.  Bent,  28  L.  T.  N.  S.  486, 

B,  y.  S.f  p.  847;  and  see  7.  y.  S.,  p.  esp.  487  a.  t  12-17;  Smtk  y.  Pilgrim^ 

226  I  6,  236  /.  20-22.  L.  R.  2  C.  D.,  esp.  p.  134;  Tempett  r. 

(f)   E.y  8.  92  (M)',  If  Mntf  8-  53  CrafteH,  L.   R.    6   Ch.  70;    Topham  r. 

(fin).  Walker,  L.  R.  8  Ch.  614;  Contra^Beom' 

{g\  Stubbins  r.  WUkhuom^  p.  68.  r.  Boon,  (the  reasoning  in  which  was 

(A)  Abbot  y.  Pomfret,  1  Bing.  N.  R.  applicable  rather  to  fraudulent  dispo- 

462.  sition  than  to  fraudulent  preference), 

(t)   Thaywr  y.  Lufcr,  80  L.  J.  Ch.  41  L.  T.  N.  S.  42. 

433-4.  (m)  Tomkme  y.  Safern,  L.  R.  3  ikft 

225.    SeeoMlt,  p.  591  C/>* 
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interested  in  the  debt  (a)),  is  essential  to  the  displacement 
of  the  preference  (ft),  even  though  the  preferred  creditor 
knew  the  debtor  to  be  hopelessly  insolvent  (c),  (unless  he 
and  other  creditors  had  agreed  to  postpone  the  considera- 
tion of  the  debtor's  affairs  for  a  period  unexpired  when  the 
preference  was  given  (d));  and  though  he  had  discussed  the 
latter*s  position  with  him  and  another  creditor  (c);  and 
though  he  was  a  relative  of  the  debtor  («),  (in  which  case, 
indeed,  a  slighter  request  than  in  other  cases  seems  suffi- 
cient to  negative  spontaneity  (/)) ;  and  though  Favouritism 
was  one  of  the  debtor's  motives  {g) ;  and  (it  seems)  though 
the  debtor  was  a  Company,  and  the  creditor  one  of  its 
Directors  {h) ;  and  though  the  preference  was  effected  by  a 
Registered  document  (t) ;  and  though  the  period  firom  the 
time  when  the  preference  was  asked  for  to  the  time  when  it 
was  given  was  considerable  (j)  (unless  it  was  so  long  as  to 
imply  abandonment  of  the  request  {k)).  But  the  reason  for 
holding  spontaneity  to  be  necessary  seems  to  be  merely  (/) 
because  it  is  the  usual  accompaniment  oi  favouritism^  which 
latter  is  the  essence  of  preference,  knd  therefore,  pressure 
by  the  creditor  does  not  prevent  the  displacement  of  the 
preference  when  favouritism  (either  to  the  creditor  {m)  or 
to  the  debtor  himself  («))  was,  and  the  pressure  was  not, 
the  cause  of  the  preference.  And  spontaneity  is  not 
necessary  if  the  creditor  suggested  a  fraud  by  which  the 
preference    was    rendered    possible    {p)\    nor    (perhaps) 


(a)  Bekher  v.  Joms,  2  M.  &  W.  258.  contra,  GasHghi  I.  Co.  y.  T€rrt!i,  L.  B. 

See  also  ante  p.  591  (/).  10  Eq.  168.     And  see  ^i«*«  etm,  L 

(6)   Authorities  cited  anl«,  p.   595  R.  13  Eq.  255. 

{k,  m),  and  in  this  page  (a).  (i)  Btteher  t.  Priitia,   10  Bing.  406^ 

(c)  S.Y.  P.i  T.  r.  W.,  (last  point).  (j)  hi.  v.  B. 

(d)  Suggested,  T.  r.  H'.,  p.  621.  (k)  Conceded,  M,  r.  B. 

(«)  B.  V.  P.  (/)  Acoordmgly,  Bolkmd  r.  Chmf, 

(f)  B.  V.  P.,  p.  420,  /.  11-13.  L.  R.  7  Ch.  24. 

(g)  Authorities  cited  anU  p.  592  (t).  (m)  Authorities  ante,  p.  592  (c). 
(A)  According  to  Pooi^i,  Jaeki<m\6c  (n)  Authorities  cited  oNft,  59S  0)- 

WhUe's  case,  L.  R.  9  C  D.  322,  and  (o)  Reader  r.  Wngk^,  L.  B.  SO  f4 

Habersham  §    case,    (as    to  the  items  763. 
except  the  £97  IOj.)  L.  B.  5  Eq.  287 1 


k 
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if  the  preference  embraced  a  class  of  creditors  (a). 

Seventhly:  Bankruptcy  (6)-,  and  Liquidation  (r)-,  -cred-  Seventh:  Vol- 
itors  are  entitled  to  priority  over  any  disposition  (i)  which  ^°^  ^®^*  ^ 
the  debtor  may  have  made,  even  (in  cases  falling  under  the 
English  statute)  before  1870  {d);  but  only  if,  when  he  made 
it,  he  was  a  Trader  (e) ;  and  not  if  he  made  it  for  money  or 
money's  worth  to  (or  for)  one  who  was  (in  the  commercial 
sense)  a  Purchaser  or  Incumbrancer  and  who  acted  in  good 
faith  (f);  nor  if  it  was  a  Settlement  on  his  Marriage  (b);  or 
was  an  Insurance  on  his  life,  expressed  to  be  for  his  wife 
and  children,  or  any  of  them  (g) ;  or  was  a  disposition  for 
his  wife  or  children  of  property  which  had,  since  his 
marriage,  accrued  to  him  in  right  of  his  wife  (h) ;  nor  if, 
since  he  made  it,  ten  years  elapsed  before  the  earliest 
transaction  which  would  be  overreached  {h)  under  the 
second  canon  (t) ;  nor  if,  when  he  made  it,  he  was  able  (11) 
to  pay  all  his  debts  without  resorting  to  the  property 
comprised  in  it  (A),  or  to  any  such  interest  in  that  property 
as  he  then  undertook  to  redeem  for  the  disponee's  benefit 
(j)j  and  two  years  afterwards  elapsed  before  the  earliest 
transaction  which  would  be  overreached  (h)  under  the 
second  canon  (1) ;  nor  if  (in  case  of  an  Irish  bankruptcy)  it 
was  made  before  1873  W* 

And  a  Purchaser  from  the  Assignee  in  an  Irish  Bank- 

(i)  The  term  in  the  Act  is  **  Settlement,"  but  it  is  defined  to  include  *'  any 
conveyance  or  transfer  of  proper^." 

(11)  The  burthen  of  proving  this  ability  lies  (h)  on  those  who  derive  under 
the  settlement. 

(a)  Sd.,  Tomkitu  v.  Sqftry,  L.  R.  4  (/)  E.,  8.  91;  I.,  ami,  s.  52;  inter- 

C.  D.  561,  but  on  appeal  this  point  was  preted  in  Hillman  r.  Pumfrnf^  L.  R.  10 

not  mentioned,  but  expressions  were  C.  D.  622,  which  overrules  Al>o6/!t  v. 

used  importing  that  spontaneity  would  Dobk^  S8  L.  T.  N.  S.  18S.     ' 

be  necessary.  (js)  33-34  Vic,  o.  93.  s.  10;  inter- 

(6)  E.,  s.  91;  I.,  amt,  B.  52.  preted  in  HdU  v.  Everolh  L.  R.  2  C. 

(c)  E.,  s.  125  (5).  D.  266. 

(<f)  32-33  yic.,c.  83,  s.  2,  20;  inter-  (h)  E.,  s.  91 ;  I,  amt,  s.  52. 

preted  in  Damon  v.  Dammm,  L.  R.  19  (t)  Steted  miU,  p.  566  (a)-?  (5). 

£q.  433.  (S)  HuMiabU  r.  Combter,  L.  R.  2  C. 

{ej  E.,  s.  91;  I,  amt,  s.  52.    For  D.  54. 

the  kinds  of  traders,  see  onto,  E.,  soh.  (k)  L  amt,  a.  3,  58  ^m).. 
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Eighth:  Con- 
tract to  settle 
on  Wife  or 
Children. 


Ninth:  Jndg* 
ment 


ruptcy  (a)  or  Insolvency  (a)  is  entitled  to  priority  over  all 
dispositions  (i)  which  the  debtor,  "when  in  insolvent 
circumstances/'  may  have  made  *'to  any  of  his  children  0f 
to  any  other  person**  (a),  if  the  sale  was  directed  by  the  court 
(a),  unless  the  disposition  was  made  on  the  Marriage  of  any 
child  of  the  debtor  (a),  "or"  for  value  («)• 

Eighthly:  Bankruptcy  (6)-,  and  (no  doubt)  Lriquidatioo 
{c)'f  -creditors,  are  entitled  to  priority  over  any  contFact  to 
dispose  of  any  money  or  property  for  his  [intended?]  wife 
or  children  which  the  debtor  may  have  made  {h)  in  consi- 
deration of  a  subsequent  marriage  {b)  whether  he  made  it 
by  deed  (b)  or  otherwise  {h) ;  and  though  (in  cases  Calling 
under  the  English  statute)  he  made  it  before  1870  (d) ;  but 
only  if  he  was  then  a  Trader  (e);  and  not  if  (in  cases  falling 
under  the  Irish  statute)  he  made  it  before  1873  (f)i  ^^ 
not  if  it  was  a  contract  to  pay  money  without  reference  to 
any  specific  fiuid  (g) ;  and  not  against  any  interest  which 
he  had  in  money  or  property  when  he  married  (^),  or  which 
afterwards  was  (under  an  authority  to  distribute  a  fund 
amongst  a  class  of  which  he  was  one)  meted  out  to  him  in 
displacement  of  a  commensurate  interest  belonging  to  him 
when  he  married  (b);  or  which  he  had  (or  afterwards 
acquired)  in  right  of  his  Wife  {b) ;  or  which  was  paid  or 
transferred  in  pursuance  of  the  contract  before  the  earliest 
transaction  which  would  be  overreached  (J)  under  the 
second  canon  (1). 

Ninthly:  Bankruptcy-  &c.  -creditors  are  entitled  to 
priority  over  a  charge  created  (j)  by  a  Judgment  recovered 


(a)  I,  s.  314. 

(6)  E.,  8.  91;  I.  amt,  t.  52. 

(e)  Assumed  in  Buhop  y.  7oiiiiaf«,  L. 
R.  8  Ch.  718,  but  not  literally  express- 
ed in  £.,  s.  125  (6). 

(<0  Implied,  Dawton  r.  Damon,  L. 
R.  19  £q.  433. 

(«)  £.,  B.  91;  I.  amt,  s.  52.    For 


the  kinds  of  Traden,  see  E.,  bA.  1. 

(/)  L  amt,  s.  8,  52. 

(S)  B.  y.  r.  But  BoOmmd  r.  CBM, 
(ante,  p.  544),  was  not  deaided  on  tliii 
enactment  at  all. 

(h)  Re  Andrm**  tnuU,  L.  R.  7  C 
D.  635. 

(i)  Stated  ante,  p.  565  (ikV8  [dl 

(j)  iiMff,  p.  335  (•> 
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within  a  year  before  the  earliest  transaction  which  would 
be  overreached  (a)  under  the  second  canon  (b). 

And  Bankruptcy-creditors  in  Ireland  are  entitled  (c)  to 
priority  over  a  judgment-mortgage  (d)  registered  since 
I  St  November,  1857  («),  unless  three  months  since  the 
registration  elapsed  before  the  filing  of  the  petition  {c). 

And  Bankruptcy  (/)-,  and  (in  Ireland)  Insolvency  (f)-, 
-creditors  are  entitled  to  priority  over  a  judgment  in  any 
action  when  the  bankruptcy  is  English,  or  any  personal 
action  when  it  is  Irish  (f),  if  the  judgment  be  founded  on 
a  warrant  (f)  cognovit  (g)  consent-order  (g)  or  the  like  (^), 
or  on  a  document  made  to  evade  the  enactment  (A),  unless, 
within  21  days  after  the  giving  of  it,  either  the  petition  is 
presented  (»),  or  the  warrant  cognovit  &c.  or  document  is 
registered  (j)  in  the  prescribed  {k)  manner,  or  (when  a 
warrant  is  in  question)  judgment  on  it  is  signed  (f)  or 
execution  issued  (j).  And  Bankruptcy-  and  Insolvency- 
-creditors  in  Ireland  are  entitled  to  priority  over  any  judg- 
ment in  any  action  not  founded  on  a  warrant  &c.  so  regis- 
tered (/),  imless,  within  21  days  from  the  entering  on  it, 
either  the  petition  is  filed  (/),  or  the  judgment  registered 
in  the  judgment-registry  (/).  And  now,  Warrants,  Cog- 
novits, and  (in  England)  Consent-orders,  are  (under 
circumstances)  void,  unless  registered  within  21  days  (m). 
And  Warrants,  Cognovits,  and  Consents  for  judgment  in 
any  personal  action,  in  Ireland,  given  within  two  months 
before  the  filing  of  the  petition,  are  (under  circumstances) 

(a)  1-2  Vic.,0.  110  (E.)endof  s.  13;  (A)  Hur$tv.yemimg»,5B,86  0.650; 
3-4  Yi«.,  c.  105  (I),  8.  22.  modmed  Harm§r  ▼.  y«JbiMM,  D.  &  L. 

(b)  Stated  anU,  p.  565  (ik>8  (<i).  89,  14  M.  &  W.  336. 

(c)  I.,  B.  331.  (•)  Authorities  in  this  poffe  (f)t  inter- 

(d)  Explained  anU,  p.  335  {i,j),  preted  by  £.,  s.  119,  and  I.,  s.  8. 

(«)  L,  8.  5,  331.  (j)  Authorities  cited  in  tills  pagef/). 

(/)  3  Geo.  lY,  o.  39,  (confined  to  the  (k)  Bj  9  Geo.  lY,  c.  39  (E.),  s.  I ; 

courts  at  Westminster),  s.  1»2,  (exten-  6-7  Yio.,  o.  66  (E.);  3-4  Yic,  c.  105 

ded  by   12-13  Yic,  o.   106,  s.  185,  (I),  s.  12;  and  as  to  Cognovits  &a, 

which  is  since  repe«led);  3-4  Yic,  c  7-8  Yic,  o.  90  (I.),  incorporated  in  L, 

105  (I.),  8.  13,  (extended  or  snper-  t.  885. 

seded  by  I.,  s.  334).  (Q  I.,  s.  886. 

(9)  9  Geo.  lY.,  0.  89  (E.),  t.  3;  L,  (m\  32-83  Yio.,  c  62,  (E.),  t.  2,  26- 

a.335.  27;!.,  8.884. 


600      PRIORITY  OF  BANKRTCT-  AND  WINDG-UP-  -CRBDITS. 

void  (a).  But  "void"  seems,  by  analogy  to  the  decisions 
(b)  on  other  enactments,  to  mean  "void  against  bank- 
ruptcy- (&c.)  -creditors." 

Tenthly:   Bankruptcy  (r)-,  Insolvency  (c)-,  LiquidatioD 

Tenth:  Quati-    (i)-,  Composition  (c)-,  and  Administration  (c)-,  -creditors, 

»    era  p.       ^^^^  value  in  money  or  money's  worth)  of  a  trader,  are 

entitled  to  priority  over  the  claims  of  one  who  has  lent  him 

money  (c)  on  a  written  contract  that  the  lender  should 

receive  interest  varying  with  the  profits,  or  a  share  of  the 

profits  (e) ;  and  over  one  from  whom  he  has,  in  consideration 

of  a  portion  of  the  profits,  purchased  the  goodwill  of  the 

business  (f) ;  and  over  any  security  which  either  may  have 

on  the  assets  for  these  claims  (g). 

Eleventh:  Ex-       Eleventhly:  A  Purchaser  under  a  Bankruptcy  or  Insol- 

tent.mirelan  .  ^^^^y  jjj  Ireland  is  entitled  to  priority  over  any  Extent  (A), 

which,  since  the  commencement  of  the  bankruptcy  or  of 
the  insolvent's  imprisonment,  has  been  made  for  a  debt 
originally  due  from  the  bankrupt  or  insolvent   upon  a 
contract  made  with  or  in  trust  for  some  other  person  than 
him  who  sued  out  the  extent ;  if  the  court  ordered  the  sale(f). 
Twelfth:  De-         Twelfthly:  Such  a  Purchaser  is  also  entitled  to  priority 
ft^^  the       Qye,.  g^ny  claim   by  the  bankrupt   or  insolvent,   or  those 
Ireland.  deriving  under  him,  founded  on  any  Defect  in  the  Pro- 

ceedings (j). 
Last:  Grounds       Finally:   Bankruptcy-,  Liquidation-,  and  Winding-up-, 
of  priority  dis-   -creditors  are  entitled,  under  the  circumstances  already 

cossea  m  pre-  ... 

vious  chapters,  detailed,  to  priority  over  dealings  intended  or  tending  to 

embarrass  creditors  {k);  over  unregistered  dealings  with 
corporeal  personal  chattels  (/);  and  over  claims  to  the 
ownership  of  chattels  in  the  order  or  disposition  of  the 
debtor  (»). 

(a)  I.,  8.  333.  (A)  A  process  for  lerrinc  Ctovb- 

(b)  See  anU,  p.  408  (f);  Bryan  t.     debt. 

CkUd,  5  Ex.  369.  (i)I.,  8.315. 

(c)  28-29  Vic,  c  86,  s.  5.  0)  !•»  8.  328. 

(rf)  Probably  unplied.  (*)  AnU,  p.  539  (aV6l  (m). 

(0  28-29  Vic,  c  86.  s.  5,  1.  (/)  Ante,  p.  512-20. 

(f)  8.  5,  4.  [Ba.  86.  (m)  Ante,  p.  521-35. 

(9)  Maevihmr  r.  Ramsdm,  40  L.  J. 
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The  third  and  last  branch  of  the  principle  stated  in  ch.  LX  Bale, 
depends  also  on  statute  (a),  namely,  that  one  dealt  with  for  Value 
(i)  is  entitled  to  priority  over  any  dealing  (a)  (or  part  thereof  (c)) 
previously  made  under  circumstances  conferring  a  lesser  moral 

right  than  his  own  (a)  (i);  and  this,  whether  he  seeks  Possess-  Axyj^ioaHH^ 

ion  {d)f  or  a  Declaration  of  his  priority  (e),  or  a  Conveyance  (/);  Remedy 

and  though   the   property  be  Copyhold  (g) ;  and  though  the  S^^** 

disponor's  interest  be  an  estate-Tail  (A),  or  a  phattel  interest  (/) ;  Disponor'B 

and  though  the  disponor  be  a  Married  Woman  (/),  or  a  Corp-  Digponor's 

oration  (k) ;  and  though  the  preferred  transaction  be  merely  a  ^^^    -  ^, 

X!i  ftvore  of  vbe 

Contract  (/)  (ii),  even  one  informally  made  under  a  Power  Pirafened 

(i)  The  postponed  disponee  has  no  claim  against  the  prioe  reoeiTed  for  the 
subsequent  dealing  (m),  though  he  was  innocent  of  the  fraud  (m),  and  not- 
withstanding the  doctrine  stated  aboye  (n). 

(n)  A  Vendor  cannot  enforce  such  a  contract  (o)  as  would  be  preferred 

(a)  27  EL  0.  4  (hereinafter  referred  (J)  Cfurrie  ▼.  iVtnd  (Sd  point)  1  K. 
toa8"E.")B.  12;10Ch.I(/r)seB8.2,    ft  (>.  252.8. 

e.8(hereinfifterreferredtoas<'L'0>-l-  (^)  K,  s.  1,  2  ;  I.  s.  1« 

(()  As  to  what  constitutes  Value  (E)  BuckleY.  MkhM  18  Ves.  101; 

see  awUy  p.  552.  C.  ▼.  N.  (1st  point);  WiOaU  ▼.  BuAy 

AfartMTiirom  ante,  p.  689  (f),  5  Bea.  198 ;  sd.,  Price  v.  JeMne  L. 


a 


,  ,  Doe  ▼. /omei  16  Ea,  212.  IL40.D.488(aflaonanothflrpoint); 

ie)  Pearaon  r.  Stepkene  L.  R  8  0.  wfL,To¥mendY,Tokerlj.  R.1CIL446. 

D.  807.  (m)  Pfdvertojt  ▼.  Pulvertqfi  18  Vez 

if)  Authorities  below  (Q.  98;  i\d»fv  y.  Whitnper  26  Bea»568 ; 

&)  2>otf  T.J5M«ri0B  (Settlement  void  sd.,  Toumend  v.  Toter  L.  R  1  Gh. 

against  Purchaser)  6  B.  ft  Ad.  181 ;  460-1. 

approTed,  1 IL  ft  Gr.  17;  and  see  8  A.  (n)  AiUe  p.  881  (A. 

ft  £,  650.  (o)  8nM.  v.  OaHakd  2  Mer.  128  ; 

(&)  Ct/rmicky,  SVajpaud,  6D0W.6O;  Johneon  y.  Legard  1  T.  ft  R  294 ; 

Doe  Y.  B6^fe  8  A.  ft  E.  650;  TarUUm  modified,  PeUr  y.  NiMUi  L.  R  11 

Y.  LiddeU  17  Q.  R  89^  Eq.  891,  which  guetre,  having  regard 

(i)  fSsttiKlen  V.  Z3^sAmp  (2d  point)  2  to  the  doctrine  in  /.  v.  L.,  and  in  the 

Vem.  272.  OMe  nest  cited. 
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PropoHion  of 
property  com- 
prised in  it. 
Nature  of 
preferred 
property. 
Nature  of 
preferred 
Interest. 


(a)  and  deriving  its  efficacy  from  the  rule  (d)  that  non-compliance 
with  the  formalities  prescribed  by  a  Power  does  not  vitiate  a  dis- 
position made  under  it  for  value ;  or  be  a  Covenant  for  freedom 
from  Incumbrances  (c) ;  or  be  a  Transmission  (if  by  Irish  Judg- 
ment-mortgage {d)y  or,  perhaps,  by  Recognizance  (e));  and  thou^ 
he  who  makes  it  derives  under  him  who  made  the  impugned 
dealing  (for  example,  as  heir  (/)),  unless  the  only  ground  for 
impugning  the  latter  be  that  it  was  gratuitous  (g) ;  and  though 
the  property  comprised  in  the  preferred  dealing  be  described 
(i)  in  general  terms  only  (A)  ;  and  though  a  new  Rent  Profit 
or  commodity  be  created  by  it  (/ ) ;  and  though  the  interest 
derived  under  it  be  terminable  (as  in  Tail  (Oi  or  for  Years  (/)); 
or   be   derived  by  way  of  Mortgage  (j)  (including  Deposit 


under  this  rule,  but  must  repay  the  deposit  {k).  But  the  eoorts  will  not 
restrain  one  who  has  made  a  disposition  irom.  displacing  it  un4er  this  ena^ 
ment  (Q,  though  they  be  applied  to  while  he  is  still  unbound  by  any  oontrKt 
to  do  so  (m).  However,  a  declaration  in  an  earlier  dispocition,  uiat  if  the 
disponor  should  defeat  it  for  value  he  wiU  hold  the  price,  &c..  on  trust  for 
the  persons  whose  interest  he  will  have  displaced,  would  probably  be 
bindmg;  and,  by  breach  of  a  coTenant  not  to  displace  it,  he  would  become 
liable  to  pay  daznages  (n). 

(i)  A  disposition  of  "  all "  the  property  of  the  disponor  is  oonstmed  (o) 
as  meant  to  include  property  which  he  has  previously  parted  with  by  a 
disposition  displaceable  under  the  enactment, — a  construction  which  has 
been  disapproved  (p),  but  which  may,  in  favour  of  a  purchaser  ignorant  of 
the  previous  disposition,  be  generally  supported  on  the  ground  that  he  would 
understand  all  that  property  to  be  included  of  which  the  disponor  appeared 
to  be  owner. 


(a)  Ourrie  v.  Nind  (let  point)  1  M. 
&  Cr.  17. 

(b)  Explained,  Sugden  on  Powers 
(8ii  Ed.)  533,  esp.  (it). 

(c)  BurrdVi  cote  (2d.  point)  6  Co. 
72a. 

(d)  13-4  Vic  0.  29,  s.  8. 

(c)  Oarih  v.  Enfidd  Sgt  Bridg.  22, 
questioned,  6  D.  G.  M  G.  619. 

(/)  B*s  COM  (Ist  point)  6  Co.  72a, 
approved  6  Bli.  31. 

Iff)  Levbis  V.  Jtees  (2d  point)  (heir) 
8  K.  &  J.  132  ;  Parker  v.  Carter  4 
Hare  410  I.  8-9 ;  Doe  v.  Lewd  (last 
point)  (Wife  taking  her  chattel  inter- 
est by  Survivorship)  11  C.  B.  1036 ; 
J>oe  V.  Ruiham  (Devisee)  17  Q.B.  728 ; 


expressly  overruling  (in  p.  782-8); 
Jones  V.  Whittaker  (Deed  of  Gift) 
Longfield  &  T.  141. 

(A)  Stone  v.  VanheythuuMn  11  Hare 
126 

(0  E.,s.  1-2, 1.,  B.  1. 

{j)  />o^2'^tnv.il^ZiM»rtl  (Settlement 
void  agt  Mortgagee)  L.  R.  4  H.  L. 
499. 

(k)  Clarkev,  WiUoU  Ii.  R.7  Ez.8U 

(l)  Pvlvertoft  V.  Pulvertoft,  18  Vei. 
84. 

(m)  P.  V.  P.,  see  p.  87. 

(n)  Sd.,  P.  V.  P.,  p.  91 1 80. 

(o)  S,  V.  7.  p.  130. 

(p)  Sugden  on  Vendors  (14th  Ed.) 
713  (0,  716  (»). 
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(a)),  Lease  (^),  or  otherwise;  and  though  it  be  legal  (r),  or  merely 
beneficial  (d)  (whether  the  law  (e)  would  transfer  the  legal 
estate  to  it  (/)  or  not  (d)) ;  and  though,  by  it,  the  legal  estate  Preferred 
was  acquired  from  a  trustee  for  the  postponed  parties  (g)  acquired  from 
and  with  knowledge  of  the  trust  (g) ;  and  though  the  impugned  Tr^t««- 
dealing  (however  honest  (A))  was  known  to    the    preferred 
disponee  (/),  and  was  but  a  beneficial  interest  {/)  (the  postpone- 
ment of  which  interests  is  generally  (k)  prevented  by  notice  (/)), 
unless  an  indemnity  against  it  had  been  given  him  (m) ;  and  ^^ction 
though  an  Action  for  establishing  the  impugned  dealing  was   P«?ding. 
pending  («)  to  the  knowledge  of  the  preferred  disponee  {o) ; 
and  though  the  impugned  disposition  was  meant  to  provide  (/)    Nature  of  the 
(even  it  seems  (/),  by  way  of  mortgage  (i))  for  the  disponor's  ^^^^ 
debts ;  and  (it  seems)  though  it  was  made  under  the  Court  (^) ; 
and  though  the  disponor  did  not  (so  far  as  it  affected  the  legal 
estate)  make,  but  procured  it  (as,  from  one  from  whom  he  had 


(i)  Consequently  the  section  (r)  respecting  Mortgages  can  only  be  meant 
to  shew  that  a  right  to  redeem  is  not  to  be  treated  aa  a  Power  of  Beyocation.. 
See  below,  p.  608  (A). 


(a)  j?(2e  V.  iTnatc^  (Settlement  yoid  B.    For   other  authorities  see  Sug.. 

agt.  Mortgagee)  2  Y.  C.  Ch.  172  ;   see  Vend,  713  (/),  714  («,  w),  720  (a). 

Lister  v.  Turner  (same)  6  Hare  281.  0)  ^  v-  ^-  P-  1^2. 

(6)  E.,  8.   1-2;  I.,  B.  1 ;  Cross  ▼.  (h)  Ante,  p.  401-2,  416-22. 

PausterdUch  (as  to  Power  of  Revoca-  (Z)  Defined  ante^  p.  416,  443-62. 

tion)  Cro.  Ja.  1 80 ;  Goodright  v.  Moses  (m)   Jennings  v.   Sdlech  1  Vem.. 

2  Bl.  1019  ;  see  Upt<m  v.  Basset  Cro.  467  ;    WhiU   ▼.    Stringer    (or,    Xd, 

El.  445.  Tenham's  ease)  2  Lev.  105. 

(c)  Doe  V.  James  16  Ea.  212.  (n)  MetcaJtf  v.  Pulvertoft  1 V.  &  B. 

Id)  Buckle  v.  MitcheU  18  Vez.  100;  180,  as  expld.  in  2  V.  &  B.  200,  and 

George  v.  MUbanhe  9  Vez.  190;  see  understood  in  Sug.  Vend.  721  {d),  see 

1  Mer.  638-9.  .ante,  p.  541  (c). 

(e)  Ante,  p.  437  (o)— 441  (6).  (o)  As  in  M.  v.  P. 

(/)  E.,  s.  1,  2  ;  I.,  s.  1.  Ip)  Sd.,  Leech  ▼.  Leech  1  Ch.  Ca. 

(^)  CurrU  V.  Nind  (4th  point)  1  M.  249  («n.);  contra^  sd.,  8  Atk.  412  l 

&  Cr.  17.  20;  and,  as  to  creditors,  see  cmte,  p. 

(A)  Re  BarJcer  44  L.  J.  Ch.  489b;  546  (9>--547  (/). 

D0£  V.  MANNING  9  Ea.  68.  (?)  See  Martin  v.  MarHn  2  R.  & 

(t)  Budde  V.  Mitchdl  18  Vez.  112 ;  M.  507 ;  and  observations  thereon  in. 

Chajpniany,  Emery  Cowp.  480b;  D.  Hunt  on  fraudulent  Conyeyances  189- 

T.  M, ;  Goo€h*s  ease  5  Co.  60 ;  sd.,  r.  (r)  E.,  a.  6  ;  L,  s.  5. 
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Natore  of  tbe 
tmpugned 
interest. 
Impugned 
dieponee. 
Conditions  of 
Uie  rule. 
Subject- 
matter. 


Katore  of  the 

preferred 

dealing. 


contracted  to  purchase  (a));  and  though  it  was  bolstered  up  by 
any  pretencei  colour,  feigned  consideration!  or  expressing  of  a 
use  (^) ;  and  though  it  was  a  Disentailment  (c)  (i),  or  a  Lease 
(d) ;  and  though  the  interest  derived  under  it  was  but  an 
Incumbrance  (H) ;  and  though  (at  least  in  case  of  actual  fiaod) 
he  to  whom  it  was  made  was  the  King  (if). 

But  this  enactment  applies  cmly  to  Hereditaments  (e}f 
including  growing  Trees  (/),  and  (perhaps)  heritable  Annuities 
(g),  (and  therefore  does  not  apply  against  dispo^tions  which  he 
who  made  the  preferred  dealing  procured  by  paying  Money  (i)^ 
unless  he  already  had  the  beneficial  interest  (i)) ;  and  only  so 
far  as  the  preferred  dealing  extends  (/),  and  was  intended  to 
take  effect  (k)  (of  the  absence  of  which  intention  inadequacy 
of  consideration  affords  some  (k)  but  not  conclusive  (l)  evi- 
dence); and  only  so  far  (m)  as  it  (»),  and  not  merely  some 
dealing  derived  under  it  (^),  was  made  for  Value  (the  &ct  diat 
it  was  made  in  discharge  of  a  moral  obligation  (p%  or  by  Will  (f  )» 


(i)  JL  *diflentailing  deed,  displaoed  under  this  enaotment^  ban,  nefer- 
theleas,  the  issue  and  those  whose  estates  lie  behind  the  estftta-tail ;  or  at 
leasts  a  Common  Beoovery  had  that  effect  (c). 


(a)  Stone  y.  Vanheuthuyten  11  Hare 
180.  AU,'Oen.  ▼.  NevocadU  12  C.  & 
F.  402  has  been  referred  (in  8ug. 
Vend.  719)  to  the  same  ground.  See 
aiU€n  p.  ^41  (/),  and  (i). 

(6)  E.,s.  2;L,  8. 1. 

(c)  Ante,  540  {p\  600  (A). 

((Q  See  Magdalen  ooU,  ea^e  11  Go. 
74a.b. 

(«)  E.,  s.  1 ;  L,  B.  1 ;  Jones  t. 
Croucher  1  S.  r.  St.  815 ;  sd.,  I  Hare 
478 

(/)  ffaUon  Y^NeaU  Bull  N.  P.  90. ' 

iff)  I  have  not  found  any  authority 
on  this  point :  See  ante,  p.  48  2.  4-6. 

{h)  Oorg^$  case,  dted  Cro.  Cha. 
650  ;  sd.,  Drew  v.  Martin  2  H  &  M. 
188  Z.  10  ;  Reasoning  and  authorities 
in  Barrack  v.  McOtdloch  8^  K.  y.  J. 
116-7;  Inyolyed  also  in  tiie  reasons 
nyen  for  the  decision  in  Barton  y» 
Vanheythuyten  11  Hare  126.. 


a  Ante  in  this  page  (•). 
Dolphin  ▼.  Ayhpard  L.  R.  4 
H.  L.  499-500 ;  Ptdiertqft  t.  Puteer- 
toft  18  Vez.  94 ;   Orokmr  y.  Martbt 
1  Dow,  N.  S  15 ;  Sug.  H.  L.  148. 

(h)  XoberAY,  TFifltam«4Haxel81; 
Doe  y.  BowOedsfe  Oowp.  712;  admit- 
ted, 16  Ea.  218  (uMd)  lY.  &  a  184 

(I)' Bullock  y,  Sadleir  Amb.  767. 

(m)  DolpMn  y.  Ayly/ard  L.  B.  4 
H.  L.  499-500. 

(n)  Upton  Y,Bami  do.  EL  445; 
sd.,  Taylor  y.  Jones  2  Atk.  eoo  1. 17. 

SI  Doe  y.  Rusham  17  Q.  B.  7S8. 
}  Beaumont  y.  Needkam  1  And. 
288. 

(q)  Bouyhton  y.  Bov^hion  1  AIL 
625  ;  Fletcher  y.  JPteteher  4  Haie  67; 
see  Lear  y.  Ashodt  8  Swan.  411; 
ViUi/m  y.  BeoMmowt  1  Vera.  10<L 


i 
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or  subject  to  the  reservation  of  a  reversion  (a),  being  insufficient); 

and  only  against  a  dealing  intended  (d)  or  tending  (c)  to  defraud  Notioe  of  the 

the  subsequent  disponee  or  subsequent  disponees  in  general,  or  ^JjJJSf^ 

being  (under  circumstances  (d))  gratuitous  (^)  (1)9  or  revocable 

under  a  Power  (11)  which  the  dbponor  had,  under  certain 

circumstances  {d)y  reserved 

But  the  rule  does  not  apply  in  favour  of  one  who  merely  Exoeptioiis  to 

agreed  for  an  interest  different  from  that  which  the  disponor  intenat  which 

really  had  (/).    And  it  does  not  apply  in  favour  of  a  trans-  th©  dkponor 

■  had  noL 

mittee  (g)y  whether  by  Bankruptcy  (^),  by  Marriage  (A),  by  TranonuBioiu 
Judgment  (/)  (though  confessed  (/)  and  therefore  partaking  of 
the  nature  of  a  dealing  (k)  and  though  constituting  a  charge  on 
property  (/)),  or  (no  doubt)  by  any  other  means,  save  those 
referred  to  above  (/),  unless  the  only  ground  for  impugning  the 
earlier  dealing  be  that  it  was  subjected  to  a  power  of  Revoca- 
tion {m).  And,  as  r^^ards  the  legal  estate,  it  does  not  apply  I^«iw*i*- 
in  favour  of  a  mere  Depositee  of  deeds  (/),  although  be  may 

(i)  Tet  a  covenant  that  if  a  hereditament  be  sold  the  Puxchase-money 
shall  be  paid  to  trusteea  to  hold  for  the  penona  whoee  intereet  are  displaced 
by  the  side  is  postponed  as  completely  as  the  deposition  itself  (n). 

(n)  A  Power  of  Revocation  is  (independently  of  this  statate)  equivalent  to 
an  actual  revocation  so  &r  as  to  render  the  land  of  the  king's  debtor 
(conveyed  away  subject  to  the  power)  liable  for  the  debt  (o). 


(a)  Upton  Y,BamiOro.  EL  446.  (2d.  point)  6  D.  Q.  M.  Q.  507. 

(b)  £.,  8.  4,  6;  I.,  s,  S,  ft.  For  O;  DolpkinY,  Ayltomrd(2d.^oint) 
drcumstanoee  evidentiMry  <^  this  in-  4  H.  L.  486.  which  seems  to  overrule 
tention  see  below,  in  ^is  chapter.  Oiriing  v.  Lawther  2  Rep.  in  Ch.  136 

(c)  That  this  is  probaUy  suffi-  expld.  11  Hare  181-2  and  Oarth  v. 
dent,  see  the  analogous  case,  mnU  JSfMd  Sgt  Bridg.  22,  ezpld.  ib.  182, 
p.  542  (d),  unless  the  last  can  be  referred  to  the 

(fi  Stated  below,  in  this  ohapter.  principles  mentioned  in  this  page  (m). 

(«)  For  what  is  deemed  Value  see  (k)  See  ante,  d.  899  (A)-400  (c), 

aiUe,  p.  552-5.    For  the  circumstances  and  400  (i),  410  (f\ 

under  which  each  part  of  the  subee-  (I)  Antef  p.  599  {d,  e). 

quent  dealing  is  presumed  to  have  (m)  O.  v.  £,  (Recognisance)  en>ld» 


been  stipulated  for  see  ante,  p.  556  (a).  6  D.  G.  IL  G.  528,  but  questioned  IK 

(/)  Oo.  Litt.  8  b  ;  Yin.  Ab.  FVaud*  519;  TarbaekY.  Matimry  (Judgment) 

(i)  2 ;  Sug.  Pow.  651.  2  Vero.  511. 

(^)  Sd.,r.  TTood L.R.  7 Gh.807» 2.  (n)  JBvdynY,  Templar  2  B.  C.  a 

8-11.  148;  18  Vea.  91,  98, 112. 

Ih)  Do%  V.  Zaoif  11  0.  B.  1085.  (o)  Jenk.,  2d.  csnt,  oa.  six. 

(i)  fea/van  v.  Osi^oni   (2d.  case)  (p)  JTmiiofi  v.  2>ofT<0ii  9  Bing.  761. 
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Value. 


Meritorious 
consideration. 


Assent  to  the 
dealing. 


Points  sub- 
ordinate to  the 
role. 

Cirounstanoes 
eridentiary  of 
intention  to 
defraud  Pur- 
chasers, &0. 


obtain  the  advantage  of  the  deposit  by  appropriate 
proceedings  (a).  And  it  does  not  apply  against  one  who 
gave  Value  for  the  impugned  dealing  (J),  or  who  acted  in 
reliance  on  it  (c)  or  gave  value  for  an  interest  derived 
under  it  (d)  before  the  subsequent  dealing  took  place  («), 
if  (in  each  case)  the  circumstances  be  such  (f)  that  he 
would  be  protected  against  the  disponor*s  creditors^  unless 
he  had  notice  {g)  of  the  intention  to  defraud  subsequent 
disponees  {h)^  or  of  circumstances  from  which  a  tendency 
to  defraud  them  is  presumed  (»').  And  it  does  not  seem  to 
displace  a  disposition  made  to  the  disponor*s  Child  (j)\  or 
for  a  Charitable  purpose  (A),  (at  least  if  favoured  by  the 
legislature  {k)) ;  and  it  has  been  thought  (/)  not  to  displace 
a  limitation  followed  by  one  which  falls  within  the 
exceptions ;  nor  can  it  apply  in  favour  of  one  who  assented 
to  (m),  or  acquiesced  in  (m),  the  impugned  dealing;  much 
less  in  favour  of  the  disponor  himself  («). 

The  circumstances  from  which  an  intention  or  tendency 
to  defraud  subsequent  disponees  for  value  is  presumed 
seem  to  be  chiefly  those  by  which  a  representation  is 
implied  that  the  disponor  had  not  made  such  a  disposition 
as  that  which  is  impugned  {o).  And  such  a  representation 
is  implied  from  his  retention  of  the  Title-deeds  (p\  and 
from  his  omission  to  communicate  the  impugned  dispo- 
sition to  the  party  to  whom  it  was  made  {q).  An  intention 
to  defraud  purchasers  is  also  inferred  from  a  provision  in  a 


(a)  Authorities  cited  anU^'p.  603  (a). 

(6)  E.,  s.  4,  6;  I.,  s.  3;  mU,  p.  543 
(a)  -544  (j) ;  and  see,  as  to  what  con- 
stitutes Value,  anUj  p.  552-555  (p)» 

(c)  i4n<#,  p.  545  (a-c). 

id)  Ante,  p  545  (</-/). 

(e)  O'DomovoH  y.  Rodgen,  7  Ir.  Ch.  1. 

(f)  Stated  tmU,  p.  543  (a)- 545  (f). 
ig)  Explained  ante,  p.  416|  443  (9), 

544  {k-j)  and  n.  (i,  ii). 

(h)  E.,  s.  4:  L,  s.  3. 

(•)  O'Connor  y.  Btmard,  2  Jones 
654;  Hunt  on  Fraudulent  Conyey- 
ances,  69|  128. 


(j)  AnU,  p.  545  (9>  546  {»> 

(*)  Ante,  p.  546,  (o,  p). 

(0  AnU,  p.  547  to,  A,  i). 

(m)  AnU,  p.  548  (a,  6). 

(«)  Rand  y.  Carimfigiu,  I  Ch.  O. 
59;  and  see  Hunt,  p.  211  (f);  nl 
ante,  p.  548  (c). 

(o)  CroAnaU  y.  Jammm,  L.  IL  11  C. 
D.  22. 

fp)  I^oyrfy.  AUmood,  8  D.  Q.  J.6tt; 
suggested  Perry^Berrkk  t.  ilCtaofdL  i 
D.  G.  J.  21. 

to)C.y.y.,  p.W,  128. 
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disposition  that  it,  or  some  limitation  in  it,  shall  only 
operate  if  the  disponor  part  with  the  property  for  value  {a) ; 
and  (perhaps)  from  some  of  the  circumstances  (b)  from 
which  an  intention  would  be  inferred  to  defeat  creditors. 

The  fact  that  the  impugned  dealing  is  Gratuitous  (c)   Circnmstanoes 
causes  its  displacement  by  this  rule  (d),  though  it  was  ^4^^  ^^^^ . 

•^       ^  ''  \  /»  o  a  disposition  is 

made  with  honest  intentions  (d),  or  even  in  discharge  of  a   displaceable 

moral  obligation  {e) ;  and  though  a  tenant-in-tail  made  it   Gratuitous. 

in  favour  of  those  whose  remainders  he,  at  the  same  time, 

barred  (f) ;  and  though  the  legal  estate  passed  b}'  it  (d) ; 

and  though  the  preferred  disponee  knew  of  it  (g);  and 

though  the  circimistances  occur  which  have  been  already 

(h)  mentioned  as  not  preventing  the  general  application  of 

the  rule ;  but  not  if  the  circumstances  occur  which  have 

been  (*)  mentioned  as  equivalent  to  value;  nor  if  he  who 

made  the  subsequent  dealing  was  different  from,  while 

deriving  under,  him  who  made  the  impugned  dealing  (j) ; 

nor  if  the  subsequent  disponee  obtained  an  indemnity  against 

the  impugned  dealing  {k)  (especially  if  what  was  impugned 

was  a  limitation  which  a  tenant-in-tail  could  bar  (/)). 

In  conclusion :  A  Revocable  or  alterable  disposition  is   Circumstances 
displaceable  under  the  enactment  {m)  (i)  though  it  be  alter-   ^^y^°^  * 

displaceable 
(i)  A  power  by  which  one  person  authorizes  another  to  sell  all  the  land  of  beo&use 
the  former  is  construed  as  mi  extending  to  land  of  which  the  former  has  already   Revocable. 
made  a  disposition  displaceable  by  subBequent  purchasers  (n). 

(a)  Phippsr.  Emitmon,  4  Rum.  131.  (9)  Puhertofiy.PuhmrUifi,  18yez.84. 

(6)  Stated  onto,  p.  548  (^-551  (Jk),  (A)  The  circumstances  which  occur- 

(c)  As  to  what  dealings  are  d§ni§d  red  in  Uie  cases  of  Settlements  dis- 
gratuitons,  see  onto,  p.  552-5  (p),  placed  because  gratuitous  are  those 

(d)  27  El.  a  4,  s.  l,  2,  as  interpreted  discussed  onfe,  p.  601  {d»t/,gXijJ,»)t 
in  Do€  V.  Monmng,  9  Ea.  59;  DamgUuM  002  (a,AjV)"*))»  ^^^  {^fiAsXhS/^^Vi 
V.  Wood,  1  Ca.  in  Ch.  100  /.  32-5;  604  (a,c),  607  r«<^/^).  [p). 
TrowtU  V.  ShmiUm,  L.  R.  8  C.  D.  324-  (•)  AnU,  p.  545  (a)-546  (m),  546  (o, 
5 ;  Cforu  v.  Nim/,  (in  which  there  was  (f)  AnU,  p.  602  (g). 

no  moral  obligation  or  meritorious  con-  (k)  WhiU  y.  Strmgmr^  (or  Ld,  Ttn^ 

sideration,   because  the  wife  was  set-  Aam'«  Com),  2  Lev.  105;  Jmmngt  t. 

tlor;  and  no  value  given  by  ^e  hus-  StXUdt,  1  Yem.  467. 

band,  because  she  was  empowered  to  (t\  W.  v.  <9. 

make  the  dispoution  without  his  oon-  («]  E.,  s.  5;  L,  s.  4. 

currence),  I  M.  &  Or.  17.  W  Ommai  Meat  ^,  Co,  v.  Bimgkr, 

(e)  See  anu,  p.  555  {g-p).  40  L.  T.  N.  S.  126.    Cmpre.  ante,  p. 
(/;  Cormkk  v.  TTrapwid,  6  Dow.  60.  602  (l). 
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able  only  under  a  power  reserved  to  make,  to  an  unlimited 
extent,  inconsistent  partial  dispositions,  (as,  mortgages  (a), 
or  leases  (b)),  or  (perhaps)  to  make  slight  alterations  (c)\ 
or  be  revocable  only  on  trivial  conditions  (i),  or  on  the 
consent  of  some  person  selected  for  the  dispoiK^'s 
convenience  {e)\  or  only  as  from  some  future  time  (e);  and 
though  it  was  made  for  Value  (i);  and  though  the  power 
was  afterwards  gratuitously  (/>  released  or  extinguished  {g) 
(for  a  gratuitous  release  has  no  greater  effect  than  any  other 
gratuitous  disposition  (A)).  But  it  is  only  thus  displaceable 
if  its  revocable  or  alterable  character  arises  from  a  power 
reserved  to  the  disponor  {%)  and  exercisable  at  his  pleasure 
{%) ;  and  only  as  from  the  time  when  that  power  might  be 
exercised  (j) ;  and  not  if  that  power  was  merely  an  autho- 
rity to  charge  a  moderate  sum  (A),  or  to  redeem  (/)  (unless 
on  payment  of  an  absurdly  small  sum  (m)),  or  was  exer- 
cisable only  on  serious  conditions  (»),  (as,  that  the  property 
should  be  sold  and  the  proceeds  be  paid  to  trustees  and 
invested  in  a  specified  manner  (»)),  or  on  the  consent  of  a 
person  selected  for  the  protection  of   the  disponee  (o) 

(i)  This  seems  to  follow  from  the  enactment  (p)  that  the  proviao  for  redonp- 
tion  in  a  mortgage  is  not  to  be  treated  as  a  power  of  revocation,  and  from  t&t 
rale  (9)  that  a  gratuitous  disposition  is  postponed  even  when  not  re?ocable,  sod 
was  evidently  the  understanding  of  Ld.  St.  Lboiubm  (r),  and  there  la  antbv^ 
ity  indioatmg  this  («),  bat  also  aathority  of  a  contraiy  tendenoj  (Q. 

Ca)  TtarUekY.  Mwrhmrg,  S  Vein.  5ia        («)  E^  i.  5;  L,  a.  4. 

(b)  Laamdtry.  AikdkttoM,  8 Lev.  U6.        (j)  Sd.  B.  t.  T.,  Hoo.  618  L  SS-5. 

(c)  This  is  so  if  the  enactment  be  And  see  Adn^  t.  FiisU;  Amb.  654. 
literally  eonstrned.  {k)  JmUtmu  y.  Xtyisi,  1  Lev.  15a 

(d)  Sd,,  €h^w.  Slmkop§,  Qttk  Jtk.  (0E.,i.6;L,8.5;  exteiidedin0ri|b 
455.  T.  Stmhaft,  Cra  Ja.  454. 

(«)  Sd,,  Tw^t  Cmm,  8  Co.  88b;  (»)  Sd.  G,  ▼•  Sr,  t,  Bmittr,  44  L.  J. 

lofrndw  y.  ^fadktfoM,  (2d.  point),  8  Ch.487. 

Lev.  146,  (4th  pdnt),  8  Keb.  526;  sd.,  (m)  Dot  y.  Mm^  4  T.  R.  89. 

Bitlkr  y.  WuUrkmm,  T.  Jo.  95,  see  (o)  Bwdm^*  Cum^  8  Free.  8;  M 

Bridg.  88.  kr  y.  WaUrhomm,  T.  Jo.  T4. 

(f)  B.  y.  fF.;  £m  y.  CMdO,  (8d.  (p)  E.,  s.  6;  L,  a.ft. 

point),  cited  8  Co.  83a.  (^)  Ja^  p.  607  (4. 

(9)  BMxk  y.  Tkorm,  (in  which  it  (r)  Sogden  on  Powers  (8th  Ed.]^ 

does  not  appear  whether  the  extin-  644  pi.  5. 

goishment  was  grataitoos)  Moa  615.  («)  See  B.  y.  IF. 

(A)  See  mU,  p.  607  (<r).  (i)  8  Lev.  147  («■). 
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(especially  if  the  impugned  disposition  was  for  value  {a) 
and  the  subsequent  disponee  knew  this  (a));  and  not  if, 
before  the  making  of  the  subsequent  disposition,  that 
power  had  been  validity  (6),  (or,  perhaps,  to  the  subse- 
quent disponee's  knowledge  defectively  (^)),  exercised  to 
its  full  extent ;  or  had  been  released  for  value  (d)  (unless 
under  circumstances  under  which  the  release  itself  would 
be  displaced  {e)) ;  or  had  expired  (f) ;  nor  (perhaps)  if  the 
subsequent  disponee  knew  of  the  revocable  disposition 

(g)  (0- 

(i)  In  the  Statute  the  revocahle  disposition  is  referred  to  as  the  "  secret " 
one,  hat  in  some  cases  (A),  ia  which  the  sabsequent  disponee  knew  of  it,  that 
circuinstance  was  not  relied  on. 

(a)  Relied  on  in  B.  v.   (F.;  But  it  pressed  in  Sng.  Pow.  645  /.  9-14;  Sag. 

was  for  value  in  B's.  Case;  See  bug.  Vend.  722  /.  4-8;  and  according  to  the 

Pow.  644  pi.  5.  reasoning  in  Lm  y.  CobhiU,  3  Co.  83a. 

(6)  £.,  s.  5;  I.,  8.  4;  Sng.  Pow.  645  («)  See  ante,  p.  600  (a).607  (6),  esp. 

pL  8.  606  (o>607  (6). 

(c)  See  Sag.  Pow.  645  pi.  8;  and  (/;  Sheiden  y.  Handhury,  Moo.  767. 
see  CrosM  v.  FamUnditch^  (2d.  point),  {g)  Sag.  Pow.  645  /.  4-5,  and  pi.  8. 
Cro.  Ja.  180.  (A)  Bullock  y.  7/bonM,  T.  Jo.  94,  see 

(d)  According  to  the  opinion  ex-  /.  25-6 ;  Doe  y.  Marlm^  4  T.  R.  39. 
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APPENDIX. 

[Being  a  reprint  (with  some  verbal  alterations)  of  an  Article  oontribnted  by 
the  Author  to  the  Law  Magazine  for  Aug.  1870  (a).  There  do  not  appear  to 
be  any  later  cases  on  the  subject  except  the  cases  (6)  already  alluded  to  re- 
specting the  obligation  of  a  Director  &o.  of  a  Company  to  register  a  Mortgage 
made  to  him  by  the  Company,  and  his  poatponemont  to  the  daims  of  others  in 
the  event  of  his  not  doing  so.]  ^ 

PERSONAL  EQUITIES  AS  OPERATING  ON  INDEFEASIBLE  TITLES. 


Very   recently    the  flagrant   injustice  which    may    be   Injustice  of 
worked  by  Parliamentary  conveyances  (that  is,  such  con-   SiSble^titles. 
veyances  as  confer  an  indefeasible  title)  has  been  brought   Generally, 
prominently  forward  in  Ireland  by  a  decision  of  the  Court 
of  Appeal  there  {c).    There  is  reason  to  believe  that  such 
mistakes  as  occurred  in  that  case  are  not  at  all  infrequent, 
and  as  the  violent  changes  which  are  threatened  in  so  many 
branches  of  our  law  render  it  probable  that  some  measure 
for  conferring  such  titles  may  be  introduced  even  into  this 
country,  it  is  conceived  that  it  must  be  highly  useful  to 
discuss  the  dod^rine  which  is  to  be  found  floating  through 
our  books  respecfling  personal  equities,  with  the  view  of 
considering  whether,  if  applied  in  such  cases  as  Tottenham's 
estate,  it  might  not  lead  to  a  redress  of  the  injustice  there 
committed ;  not  that  it  is  conceived  that  any  redress  could 
be   had   if  the   form   of  proceeding  there  adopted  were 
adhered  to,  nor  that  even  if  a  Bill  were  filed  the  Court  of 
Appeal  would  alter  the  opinion  which  it  there  expressed; 
but  that  if  a  Bill  were  filed,  the  House  of  Lord^  would  feel 
bound — in  case  the  line  of  argument  which  we  have  indi- 

(a)  29  Law  Mag.,  210.  84S;  re  InUmaltioma  Pa4»  ipe.  Co.,  L.  R. 

(6)  Valpy  v.  Ch^hn,  L.  R.  7  Ch.  289 ;  6  C.  D.  555 ;  re  8oidh  Durham  J.  Co.,  L. 

Wynn  Hail  C.  Co.,  L.  B.  10  Eq.  515;  R.  H  C.  D.  570. 

re  Native  Irtm  Ore  Co.,  L.  R.  2  C.  D.  {e^B^ToiUnkam'tEitatt,  dIr.R.528. 

App.  1. 
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cated  were  adopted — ^to  overrule  the  decision  of  the  Court 
below^  Some  time  since  it  became  the  duty  of  the  writer, 
on  being  consulted  in  a  case  somewhat  similar  to  that  of 
Tottenham's  estate,  to  advise  that  his  client,  against  whom  a 
Landed-Estates-Court-conveyance  was  attempted  to  be  set 
up,  had  a  good  ground  for  filing  a  Bill.  The  case  was 
afterwards  settled,  the  other  side  yielding  their  unjust 
claims.  In  the  present  article  it  is  proposed,  after  stating 
both  cases,  to  consider,  first,  whether  the  claim  made  in  each 
was  such  as  the  Landed  Estates  Adl  was  meant  to  bar; 
secondly,  whether,  if  so,  that  Statute  flight  have  been 
evaded  by  the  dod^rine  of  personal  equities ;  and  thirdly,  how 
far  the  secflion  relative  to  the  evidentiary  effe<5l  of  the  con- 
veyance affe(5ls  the  question. 
Exemplified  by  M,  the  writer's  client,  held  a  farm  on  lease,  and  was  in- 
j[JJ^  debted  to  N  on  a  judgment.    N  turned  his  judgment  into  a 

judgment-mortgage,  pursuant  (i)  to  the  law  which  prevails 
in  Ireland,  and  then  obtained  a  decree  from  the  Landed- 
Estates-Court  that  the  lease  should  be  sold  to  satisfy  the 
judgment.  He  (N)  also  obtained  leave  to  bid  at  the  sale— 
a  permission  which  the  Landed-Estates-Court  has  power 
to  grant  and  does  usually  grant — and  he  was  in  fadl  the 
only  bidder  at  the  sale,  and  bought  the  estate  at  a  price 
much  under  its  value.  He  was  enabled  to  do  this  by  the 
fa(5l  that  the  debtor  and  his  friends  abstained  from  bidding 
at  the  sale,  which  they  would  have  done  had  it  not  been 
for  representations  made  to  them  by  the  creditor  of  his 
intention  to  hold  the  property  merely  as  a  security  for  his 
demand,  and  to  reconvey  as  soon  as  that  shoxUd  have  been 
satisfied.  These  were  not  representations  of  a  mere  floating 
intention  in  his  mind,  but  of  that  which  he  would  certainly 

(i)  Thii  is  a  pecnliaritj  of  Irish  law.  The  judgment  it  not  a  lien  or  ^?h^ 
on  the  land,  hot  if  an  afidavit  of  the  judgment,  speeifjing  that  tlie  cn&K 
wishes  it  to  affect  certain  lands  the  property  of  the  judgment-delitorf  be  fiW 
in  the  Registry  of  Deeds  Office,  such  filing  has  the  effect  of  mortgagiiig  tb 
debtor's  interest  in  the  lands  to  the  creditor,  and  thus  giTos  the  latter  powM 
sell  in  the  Landed-£states<Coart;  see  ante,  p.  335. 


PERSONAL  EQUITIES,  &C.  App.  iii* 

do.  They  were  made  deliberately  and  frequently,  not  only 
immediately  before  the  sale,  but  long  before  it  at  a  time 
when  the  debtor  could  have  found  some  one  to  buy  in  the 
property  for  him  at  a  much  higher  price  than  the  creditor 
paid  for  it,  and  with  the  intention  of  inducing  him  not  to  bid 
or  with  the  knowledge  that  it  would  have  that  effedt.  This 
case  raised  two  questions:  (i)  Whether  the  representation 
was  in  itself  binding,  independently  of  the  Landed  Estates 
Court  A6i:  (2)  Whether,  if  so,  that  A6i  deprived  the  party 
of  remedy.  On  the  first  question,  the  writer's  opinion  was, 
that  it  was  binding,  but  upon  this  point  he  will  enlarge  no 
further  here  (a),  because  it  is  immaterial  to  the  subjecf^  of 
this  article.  The  similarity  between  Tottenham's  estate  and 
the  case  alluded  to  has  reference  only  to  the  second  of  the 
above  questions.  We  shall  better  discuss  it  after  stating 
the  fa<5ls  of  Tottenham's  estate. 

In  that  case  an  estate  was  sold  in  lots  in  the  Landed-  ToUenham** 
Estates-Court.  One  lot  was  purchased  by  Mrs.  Reilly.  ^'*'•• 
She,  at  the  time  of  the  sale,  was  in  occupation  of  that  lot 
as  tenant  from  year  to  year,  and  was,  therefore,  well  ac- 
quainted with  its  boundaries.  The  rental  {i,e,  the  partic- 
ulars) corre<5lly  stated  the  contents  of  the  lot,  and  was  in 
other  respecfls  accurate.  After  the  sale  was  over  the  con- 
veyance was  prepared.  The  description  of  the  ptoperty 
which  it  contained  was  framed  in  a  manner  which,  in 
England  is  generally  condemned  by  conveyancers,  viz.,  by 
purporting  to  include  simply  such  property  as  was,  in  a 
map  on  the  margin,  coloured  red.  It  is  not  uncommon  to 
insert  a  map  on  the  margin  of  a  deed,  but  where  this  is 
done  in  well  drawn  deeds  a  clause  is  subjoined,  stating 
that  in  case  of  diflference  between  the  map  and  the  written 
description  the  latter  shall  prevail.  Not  only  was  this 
omitted  in  the  present  instance,  but  the  written  description, 
if  any  there  were,  was  made  subordinate  to  the  map.  Of 
course  the  map  was  erroneous.    The  part  therein  coloured 

(a)  But  lee  Mlf  p.  81-S;  95  (9}-100  (/). 
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red  included  a  piece  of  land  which  belonged  to  an  adjoining 
proprietor.  This  proprietor  had  no  opportiinity  of  pro- 
tedling  himself,  because,  although  the  A6i  requires  notices 
to  be  served  on  adjoining  proprietors,  which  had  been  duly 
done,  yet  these  notices  were  all  corredt,  and  did  not  include 
the  land  in  question.  The  mistake  was  made  in  this  way. 
Under  the  pracflice  of  the  Court  it  was  the  duty  of  the 
purchaser,  by  her  solicitor,  to  have  the  conveyance  drafted 
with  a  map  attached  thereto,  and  to  submit  it  to  the  officers 
of  the  Court  for  their  approval,  and  procure  it  to  be  exe- 
cuted by  a  judge.  In  discharge  of  this  duty  the  purchaser's 
solicitor  took  the  engrossment  and  map  to  the  Ordnance 
Survey  Office  that  the  map  might  be  transcribed  on  the 
engrossment.  Mark  what  happened !  The  map  was  tran- 
scribed by  a  public  officer  who  had  no  interest  in  the 
matter.  The  adjoining  proprietor  had  not  it  in  his  power 
to  peruse  the  engrossment.  The  public  officer  made  a 
mistake  in  the  boundary  line  and  included  part  of  the  lands 
of  the  neighbouring  proprietor.  Such  mistakes  (the  writer 
is  informed  on  good  authority)  are  frequent,  and  public 
attention  ought  to  be  called  to  the  fa(5l,  for  it  is  seriously 
proposed  that  the  conveyancing  of  this  country  should  be 
conducfled  by  means  of  registration  with  Parliamentary 
titles.  The  purchaser  was,  at  the  time  of  the  conveyance, 
ignorant  of  the  mistake,  but  long  afterwards  she  was,  as 
one  of  the  appellate  judges  expressed  it,  "informed  of  her 
rights,*'  and  thereupon  proceeded  to  enter  up>on  the  land 
which,  by  mistake,  had  been  conveyed  to  her.  The  ad- 
joining proprietor  brought  against  her  an  a<5lion  of  trespass, 
and  this  was  decided  in  her  favour,  on  the  ground  that  by 
force  of  the  Landed  Estates  Court  A6i  the  piece  of  land 
included  by  mistake  had  become  vested  in  her.  This 
decision  has  been  impugned  by  a  writer  in  the  Sdidtm* 
JouYfialj  but  the  present  writer  confesses  he  does  not  sec 
how  it  could  have  been  diflferent.  Afterwards,  on  behalf  of 
the  adjoining  proprietor,  a  motion  was  made  in  the  Landed 
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Estates  Court  that  Mrs.  Reilly  might  be  direcfled  to  bring 
her  conveyance  into  Court  in  order  that  it  might  be  re<5li- 
fied.  This  motion  was  granted,  and  Mrs.  Reilly  appealed. 
The  Court  of  Appeal  reversed  the  decision  on  the  motion, 
on  the  ground  that  when  once  the  conveyance  had  been 
executed  the  judge  of  the  Landed  Estates  Court  was/ww^ws 
officio,  and  had  no  power  to  interfere  further  between  the 
parties.  So  far  the  writer  does  not  question  the  soundness 
of  their  decision.  But  the  question  whether  a  Court  of 
Equity  could  grant  relief  on  a  bill  being  filed  is  a  wholly 
diflferent  one.  It  was  not  before  the  Court  at  the  time,  but 
the  appellate  judges  (no  doubt  with  the  laudable  intention 
of  putting  a  stop  to  what  they  considered  hopeless  litiga- 
tion) stated  what  their  decision  would  have  been  if  sitting 
in  Equity,  with  their  reasons.  They  thought  that  the 
indefeasible  charadler  which  the  K€i  confers  on  conveyances 
from  the  Landed  Estates  Court  would  have  precluded  them 
from  giving  any  relief  except,  perhaps,  in  case  of  fraud — 
under  which  term  they  apparently  included  wilful  fraud 
only,  and  not  negligence — and  that  no  such  fraud  as  would 
entitle  a  party  to  relief  had  been  committed  in  this  case. 
It  is  here  the  writer  feels  compelled  respe<5lfully  ta  question 
the  decision  of  the  Court,  and  this  brings  us  to  the  essen- 
tial part  of  our  discussion. 

Now  observe  the  points  of  resemblance  between  these  Cases  com- 
two  cases.  In  each  there  was  a  preliminary  question,  viz.,  P"*^^ 
whether,  if  the  conveyance  had  been  merely  an  ordinary 
conveyance  from  one  landowner  to  another,  there  would 
have  been  a  remedy  in  Equity  ?  In  the  Anonymous  Case 
the  writer's  opinion  was  that,  if  not  on  the  ground  of  frkud, 
yet  on  the  ground  of  contra<5l,  the  representation  of  inten- 
tion constituted  a  sufficient  groimd  for  relief  by  way  of 
specific  performance,  and  that  the  execution  of  the  convey- 
ance on  faith  of  the  representation  was  a  sufficient  (i)  part 

(i)  This  seems  to  follow  from  the  doctrine  that  parol  evidence  is  admissible 
to  prove  that  a  deed  absolute  on  the  faoe  of  it  was  intended  as  a  socnrity  for 
money.  In  snoh  casea  there  is  a  parol  agreement  to  re-convey  on  repayment,  and 
the  execation  of  the  deed  i»  a  performance  of  the  consideration. 


App.  Yl.  PERSONAL  BQUITIBS,  &C.  . 

performance  to  take  the  case  out  of  the  Statute  of  Frauds. 
In  Tottenham's  Estate,  the  writer  cannot  help  thinking  that 
the  negligence  of  the  purchaser's  solicitor  in  not  seeing  that 
the  map  was  corredlly  coloured  was  an  unjust  disregard  of 
the  interests  of  the  other  party,  and,  therefore,  amounted 
to  fraud,  and  that  this  fraud,  having  been  committed  by 
the  purchaser's  agent,  was  chargeable  on  the  purchaser 
herself,  notwithstanding  the  decision  in  UdeU  v.  AtherUm{ti\t 
and  that  the  Court  might,  therefore,  have  redlified  the  deed 
on  the  ground  of  fraud.  On  this  point,  however,  the  writer 
does  not  express  any  decided  opinion.  The  question  is  very 
complicated  and  would  require  an  essay  for  itself.  But 
whether  relief  might  have  been  granted  on  the  ground  of 
fraud  or  not,  it  might  have  been  granted  on  the  ground  of 
mistake  {h).  In  both  cases,  therefore,  the  preliminary 
question : — Could  Equity  grant  relief  if  there  were  no  inde- 
feasible title? — must  be  answered  in  the  a£Girmative. 

The  remaining  question  in  both  cases  is — Is  the  Landed- 
Estates- Court  conveyance  a  bar  to  that  relief? 
Section  of  "^^^  provisions  in  the  Landed  Estates  A(5l  respecting  the 

landed  Estates  gale  of  a  fee-simple  are  distincfl  from  those  respe<5ling  that 
which Indefeas-  of  a  lease.  In  the  case  in  which  the  writer  was  consulted 
mnted?'  "^  *^®  subjedl  of  sale  was  a  lease ;  in  Tottenham's  Estate  it  was 
lu  wording.       the  fee.     As  to  a  fee-simple  the  ena(5lment  {c)  is  that  a 

Conveyance  from  the  Court  shall  be  efife(5lual  to  pass  the 
fee-simple,  subjedl  to  such  charges,  &c.,  "as  may  be  ex- 
pressed or  referred  to  therein,  but,  save  as  aforesaid  and  as 
hereifiafter  provided,  discharged  from  all  former  and  other 
estates,  rights,  titles,  charges,  and  incumbrances"  As  re- 
gards a  leasehold,  that  the  Conveyance  shall  pass  the 
estate  created  by  the  lease,  so  far  as  unexpired,  subje<5l  to 
the  rent  and  covenants,  but  *^save  as  aforesaid  and  as  herein- 

(a)  7  H.  &  N.,  172.    See  on  this        (&)  See  on  this  sabject,  mte,  n.  280-4. 
subject,  ante,  p.  286  (A)-(o);  2d8  (c)i        (c)  21  &  22  Vic,  a  72.  s.  6lV 
289  (o);  290  (o)  (6). 
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after  provided j'*  discharged  from  all  rights ,  titles,  charges ,  and 
incufnbrances  affecting  the  leasehold  estate.  The  words  **save  as 
aforesaid"  in  this  secflion  must  mean  **  save  as  regards  the 
charges,  &c.,  referred  to  in,  and  the  rents  and  covenants 
provided  for  by,  the  earlier  part  of  s.  6i,"  for  there  is 
nothing  else  they  can  refer  to  as  far  as  regards  the  present 
question,  unless  s.  37  be  considered  applicable.  The  words 
"and  as  hereinafter  provided,"  must  have  reference  to  s. 
62,  which  provides  that  the  conveyance  shall  not  afFe<5l 
certain  charges  made  by  virtue  of  certain  earlier  acfls  (a) 
there  referred  to,  except  as  therein-mentioned.  We  may, 
therefore,  treat  the  secflion  as  if  these  words  had  been  left 
out. 

The  question  then  amounts  to  this.  Does  the  secflion  its  effect 
(omitting  these  words)  prohibit  a  Court  of  Equity,  in  case  G«^«™11/' 
of  contradl,  fraud,  or  mistake,  from  granting  relief  against 
that  very  person  who  has  made  the  contracfl,  or  committed 
the  fraud  or  mistake ;  and  if  it  does  not  prohibit  the  grant- 
ing of  every  kind  of  relief,  does  it  prohibit  the  granting  of 
that  kind  which  consists  in  dire<5ling  the  re-conveyance  of 
the  land  which  forms  the  subjedl  of  controversy?  And 
this  is  resoluble  into  these  questions,  (ist) — Is  a  claim  of 
this  nature  a  "right,  title,  charge,  or  incumbrance"  within 
the  meaning  of  the  Statute  ?  (2nd) — Assiuning  that  it  is, 
is  it  necessarily  a  right  a£fe(5ling  the  land,  or  may  it  not  be 
viewed  as  a  right  a£fe(5ling  the  person  only,  which  Equity 
will  recognize  as  a£fe(5ling  him  only,  and  will  enforce 
against  him  either  by  compelling  him  personally  to  recon- 
vey  the  land— -or,  if  he  has  already  alienated  it,  or  the 
Court  finds  it  impossible,  or  considers  it  undesirable,  to 
compel  a  re-conveyance,  then  by  decreeing  either  the  con- 
veyance of  other  land  of  equal  value,  or  the  payment  of  a 
pecuniary  compensation?  The  writer  thinks  both  these 
questions    may  be  answered  favourably    to  the  injured 

(a)  5  a^  6  Yic,  a  89;  10  &  11  Yio.,  0.  88« 
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claimant.  He  is  aware  that  the  do<5lrine  propounded  in 
answering  the  second  question  will  seem  to  some  readers  a 
startling  one,  but  he  can  only  ask  them  to  suspend  their 
judgment  till  they  shall  have  perused  the  arguments  he  will 
advance  in  its  support. 

Firstly — As  to  the  meaning  of  the  words  "right,"  "title," 
"charge/'  and  "incumbrance."  The  A6t  is  of  the  nature 
of  a  Penal  Statute,  and  should,  therefore,  be  construed 
strictly.  It  contains  no  recitals  by  which  its  policy  can  be 
discovered,  but,  if  we  may  infer  this  from  internal  evidence 
(and  no  other  can  be  admitted),  we  conceive  it  could  only 
have  been  to  make  the  conveyance  of  the  Court  a  good  root 
of  title,  and  thus  exonerate  the  purchaser  from  the  necessity 
of  going  any  further  back  than  the  conveyance  in  his 
investigation  of  the  liabilities  which  others  had  attached  to 
the  land,  and  not  at  all  to  exonerate  him  from  the  ordinary 
legal  consequences  of  any  obligation  which  he  himself 
personally  may  have  incurred.  A  Court,  unless  it  violates 
the  usual  principles  of  construdWon,  must  interpret  the 
words  we  have  quoted  in  their  narrowest  sense,  not  their 
widest. 

As  regards  a  ''Right.'*  It  is  true  that  Coke  says,  (a)  that 
a  "right,  in  general  signification,  includeth  not  only  a  ri^t 
for  which  a  writ  of  right  doth  lie,  but  also  any  title  or  claim, 
either  by  force  of  a  condition,  mortmain,  or  the  like,  for 
the  which  no  a(5\ion  is  given  by  law  but  only  an  entry,"  and 
this  is  quoted  in  Toml.  Law  Di(5l.  5.  voc.  Now,  taking  this 
to  be  the  true  definition  of  the  word,  it  does  not  extend  to 
rights  against  the  person,  though  they  may  draw  with 
them  as  an  incident  a  right  to  have  the  land,  and  such 
rights  are  recognized  as  a  distincfl  class  even  in  Coke's 
Reports,  where  (b)  it  is  laid  down  that  if  the  conusee  of  a 
Statute    or    recognizance    [who   corresponds    to    the  (i) 

(1)  Tbe  passage  between  hraehts  has  reference  to  the  law  in  Ireland  (tk 
opinion  having  been  given  in  an  Irish  case),  where  the  eUgii  and  eqnitabte 
charge  are  abolished,  and  the  jndgment-creditor  has  no  jus  in  re,  bat  mar  hj 
filing  an  affidavit  acquire  the  position  of  a  mortgagee. 

(a)  Co.  Litt.,  265  a.  (6)  10  Co.  47  b. 
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judgment-creditor,  not  to  the  judgment-mortgagee,  of  the 
present  day]  release  all  his  right  to  th$  land,  he  may,  never- 
theless, sue  out  execution  against  the  land,  because  a 
personal  right,  though  it  may  enable  him  to  obtain  the 
land,  is  not  itself  a  right  to  the  land.  But,  in  truth,  the 
above  definition  of  "right"  is  not  a  correcft  definition  of  its 
stricfl  sense.  Coke,  in  giving  it,  was  commenting  on  a 
precedent  of  a  release  of  right,  and  he  meant  to  state  its 
most  extensive  (which  is,  probably,  what  he  meant  by 
**  general,")  signification,  because  in  a  release  its  most 
extensive  meaning  would  be  given  to  it-  It  is  clear  on 
authority  that  the  natural  meaning  of  the  word  is  "the 
mere  owturship  of  the  land,"  or  "that  portion  of  the  owner- 
ship which  remains  in  the  owner  after  the  land  itself  has 
been  taken  possession  of  by  an  adverse  claimant."  In 
Plowden  (a),  there  is  a  discussion  as  to  the  meaning  of  this 
word,  and  the  dodtrine  stated  there  is  quoted  with  approval 
in  Cokeys  {h)  reports.  A  man  had  made  a  lease  for  life, 
with  a  condition  that  it  should,  in  a  specified  event,  become 
enlarged  into  a  fee-simple.  By  Adl  of  Parliament  the 
lessor  was  attainted  of  high  treason,  and  his  estates  for- 
feited, but  the  Statute  contained  a  saving  of  the  **rights'* 
of  strangers,  and  one  question  was  whether  the  title  to  have 
fee  upon  performance  of  the  condition  was  a  "right" 
within  the  meaning  of  the  Statute.  Plowden's  note  is  that 
"right"  is  a  general  word,  and  must  be  largely  understood, 
and  is  of  six  kinds:  (i).  Right  of  recovering;  (2),  Right 
of  entering;  (3),  Right  of  having;  (4),  Right  of  retaining; 
(5),  Right  of  receiving;  (6),  Right  of  possession ;  and  in  a 
saving  of  the  "rights"  of  innocent  third  persons,  the  word 
may  be  understood  to  include  all  these  rights  and  many 
others,  because  to  take  away  such  a  right  is  contrary  to 
reason  and  justice,  for  which  cause  every  reasonable  man 
will  extend  it  to  save  everything  which  one  has,  or  may 

(«)  SichoOtiY.  Nidblfet,Plowa«]i487b.      (()  8  Co.  151b. 
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have,  in  or  out  of  the  land.  The  reason  which  Plowden 
gives  for  construing  the  word  largely  in  this  Statute  should 
equally  induce  a  narrow  construcflion  of  it  in  the  Landed- 
£states-A(5l;  but,  taking  it  in  all  the  six  senses,  it  only 
extends  to  rights  in  re,  for  the  "right  of  recovering"  no 
doubt  means  a  right  to  recover  in  a  real  acflion,  in  which 
case  the  party  must  have  had  a  "right"  in  the  sense  in 
which  we  have  defined  the  word.  Its  stricfl  interpretation 
is  thus  given — "The  first  is  of  Right,  and  that  is  where 
one  has  a  thing  which  was  taken  from  another  by  wrong, 
(as,  by  disseisin,  by  ejedlment,  and  such  like);  that  chal- 
lenge, or  claim  which  he  has  who  had  the  thing  is  termed 
'right.*"  (fl).  That  the  definition  we  have  given  of  a  right 
is  corredl  is  proved  by  two  modern  (b)  cases,  which  decide 
that  the  enadlment  (c)  that  a  ** right**  of  entry  may  be 
alienated  does  not  extend  to  a  ** title**  of  entry  for  condition 
broken. 

A  Title  is  defined  (d)  to  be  "where  a  lawful  cause  is  come 
to  one  to  have  a  thing  which  another  has,"  and  it  is  added 
that  "he  has  not  any  acflion  (i)  for  this;  as,  a  title  of  mort- 
main, or  of  entering  for  condition  broken."  And  it  was 
said  that  the  possibility  which  the  lessee  in  the  case  last 
alluded  to  had  of  acquiring  the  fee  by  performance  of  the 
condition  was  not  a  title.  This  definition  seems  to  have 
been  laid  down  by  the  minority  of  the  Court  in  delivering 
judgment.  Tomlinson  defines  it  to  be  "when  a  man  has 
lawful  cause  to  enter  into  lands  whereof  another  is  seised." 

A  Charge  has  been  defined  as  "a  thing  done,  that  bindeth 
him  that  doth  it  or  that  which  is  his,  to  the  performance 
thereof,"  and  accordingly,  it  is  said  that  a  judgment  was, 
before  the  modern   A<5ls,  a  ''charge**  on  land.     But  the 

(i)  That  is  any  "Real  action**  technically  so  called.    **  Actioa*  and  <*Inta^ 
est**  are  also  defined  in  Plowden  484. 

(«)  Plowden,  484a;  see  also  Ca  Litt        (c)  8  &  9  "Vict,  c.  10. 

3^?*-  „    ,      „. ,         ^  W  Plowd.,  483a.  Se«  «l»o  Co.  litt, 

(b)  Hunt  Y,  Buh<^,  S  Ex.  657 ;  Hmi    346b.  •«vv«.w*, 

T.  Bemtumi,  9  Ex.  635. 
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meaning  of  the  word  has  certainly  much  altered  since  this 
definition  was  written.  It  now  means  an  incumbrance  on 
the  lands  as  distinguished  from  a  claim  against  the  person. 
This  seems  proved  by  the  authorities  (a)  cited  in  the  note. 

An  Incumbrance  is  defined  by  the  Landed-Estates- A(5l  *'In««n- 
itself  in  a  way  which  excludes  such  a  claim  as  we  have 
been  discussing. 

It  appears,  then,  that  on  ordinary  principles  of  con- 
strucflion  the  words  in  question  do  not  include  such  a  claim 
as  we  are  considering.  If  it  had  been  intended  to  include 
anything  more  than  what  falls  stri(5lly  within  the  meaning 
of  these  unusual  words  "right,  title,  charge,  and  incum- 
brance'' it  is  reasonable  to  suppose  that  the  draughtsman 
would  have  made  use  of  the  common  form  used  in  deeds, 
(which  lay  ready  to  his  hand,  and  would  have  exa(5lly 
suited  his  purpose):  "Every  estate,  right,  title,  interest, 
claim,  and  demand,  whether  at  law  or  in  equity,  in,  to,  or 
concerning  the  premises." 

Secondly. — Even  if  the  claim  in  question  does  fall  within   what  oUumt 
the  words  "right,   title,   charge,    or    incumbrance,"  the  ^^If*^* 
writer  thinks  it  is  not  a  right  a£fe(5ling  the  land,  but  one  barred  by  it 
afFedling  the  person.    When  a  man  makes  a  contra<5l,  or  Uj^g^  ^^^\mm. 
commits  a  fraud  or  mistake,  he  becomes  personally  liable 
to  aflford  redress  to  the  other  party.     It  may  be  that  by  his 
contradl  he  purports  to  afifeifl  (or  even  to  entirely  alienate) 
his  land,  or  it  may  be  that  the  rules  of  Equity,  (in  conse- 
quence of  his  contra<5l,  fraud,  or  mistake,)  transfer  to  the 
other  party  an  interest  in  his  land;  but  this  does  not  relieve 
him  from  his  personal  responsibility.    True  it  is  that  the 
injured  party  must  choose  which  remedy  he  will  have,  the 
personal  or  the  real,  but  he  ntay  prefer  the  personal,  and 
the  destru(5lion  of  the  real  remedy  does  not  disentitle  him 
to  the  personal.    Now,  the  Landed-Estates- A(5l  has  taken 
away  the  real  remedy,  but  it  does  not  purport  to  impair 

(a)  Sugd.,  y.  P.,  411,  pL  29;  Fifh.,  Mori,  (2nd  Ed.),  485,  Hnet  8-9. 
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(1),  Against  the 

penoiL 


the  personal.  The  personal  remedy,  therefore,  is  still  in 
force.  If  a  man  agrees  to  sell  land  to  me,  and  afterwards 
obtains  from  the  Landed-Estates-Court  a  declaration  thai 
he  is  himself  entitled  to  it ;  or  if  a  man  by  fraud  procures 
my  land  to  be  conveyed  to  him  by  that  Court;  he  is  stiH 
liable,  notwithstanding  the  Landed-Estates- Adt,  to  pay  me 
pecuniary  damages,  which  I  may  recover  by  a<5lion  in  the 
Common  Law  Courts. 

Now,  there  are  some  cases  in  which  the  Common  Law 
does  not  afford  any  remedy.  The  writer  has,  after  great 
consideration  and  a  perusal  of  all  the  relative  cases,  come 
to  the  conclusion  that  an  agreement  may  be  wanting  io 
some  of  the  essential  attributes  of  a  contradt,  and  yet,  if 
partly  performed,  may  be  enforcible  in  Equity;  but  of  course 
he  is  aware  that  this  proposition  is  open  to  much  dispute 
(a).  But  it  appears  from  a  comparison  of  the  cases  that 
such  a  representation  as  occurred  in  the  case  (b)  respec^g 
which  the  writer  was  consulted  would  have  entitled  the 
representee  to  specific  performance;  but  would,  in  an 
acflion  for  damages,  have  been  treated  as  void,  on  the 
ground  that  the  consideration,  though  within  the  contempla- 
tion  of  the  parties,  consisted  only  of  ana(5t  done  in  reliance 
on  the  contradl,  and  had  not  been  agreed  upon  by  way 
of  bargain.  And,  even  if  the  negligence  committed  in 
Totienham*s  estate  was  not  sufficient  to  support  an  a<5tion  for 
deceit,  still  it  might  have  entitled  the  party  to  an  equitable 
remedy,  and  if  it  were  insufficient  to  entitle  him  to  any 
remedy  on  the  ground  of  fraud,  still  it  might  have  entitled 
him  to  relief  on  the  ground  of  mistake — a  ground  on  which 
he  could  have  no  remedy  at  law.  Whether  the  injured 
party  would,  but  for  the  Landed-Estates- A(5t,  be  entitled  to 
a  remedy  in  either  case  is  a  question  which,  as  already 
(c)  stated,  would  require  a  separate  discussion,  but  assuxn- 

(a)  See  on  this  subject,  anU,  p.  81-2;        (6)  Anl€,  App.  p.  ii. 
95  (^>100  (/;.  (c)  AnU,  App.  J.  jL 
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ing  that  he  would,  and  assuming  (as  I  think  we  may)  that 
it  is  a  principle  of  Equity  (though  one  but  imperfe<5lly  recog- 
nised) that  wherever  any  person  is  entitled  to  a  remedy  on  principles 
of  natural  jurisprudence,  hut  the  Common  Law  gives  him  none^ 
Equity  will  give  him  one,  even  though  the  only  remedy  properly  ap" 
plicable  to  his  case  be  pecuniary  damages  or  compensation,  it  seems  to 
follow  that  where  Equity  recognises  the  right,  and  gives  a 
real  remedy  against  the  lands,  &c.,  and  a  special  Statute 
takes  away  that  real  remedy  without  expressly  prohibiting 
any  remedy  whatever,  and  the  case  is  one  in  which  the 
Common  Law  gives  no  remedy.  Equity  will  give  a  personal 
remedy  in  damages  or  otherwise.  In  the  cases  under 
consideration,  the  writer  thinks  that  Common  Law  gives 
no  remedy,  and  that  Equity  would  give  a  real  remedy  but 
for  the  Statute,  and  he  assumes  for  argument's  sake  that 
the  Statute  has  taken  away  the  real  remedy.  Therefore, 
a  personal  remedy  remains,  if  the  above  imperfedlly  recog- 
nised principle  can  be  proved  to  exist  in  Equity.  Let  us 
attempt  the  proof. 

It  seems  to  be  sometimes  thought  that  there  is  something 
in  the  nature  of  Equity  antagonistic  to  the  idea  of  relief 
by  giving  pecuniary  damages.  As  applied  to  that  kind  of 
damages  in  which  the  feelings  of  the  injiu-ed  party  must 
be  taken  into  consideration,  this  is  no  doubt  true,  because 
perhaps  no  two  'men  would  form  the  same  estimate  of  the 
compensation  due  to  injured  feelings,  and  hence  the  only 
way  to  obtain  an  approximately  corre(5l  decision  is  to  strike 
an  average  between  the  opinions  of  several  different  men, 
or  (in  other  words)  to  submit  the  case  to  a  jury.  But 
whenever  the  damages  are  matter  of  calculation  a  Cotut 
of  Equity  is  competent  to  deal  with  the  case.  If,  indeed, 
a  satisfa(5lory  remedy  can  be  obtained  at  law  Equity 
should  refuse  to  interfere,  because  its  jurisdi(5Uon  is 
suppletory.  But  whenever  three  circumstances  concur: — 
(i).  That  on  principles  of  general  jurisprudence  a  remedy 
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should  be  given ;  (2),  That  the  Common  Law  refuses  it; 
(3),  That  the  damages  are  matter  of  calculation :, —  Equity 
should  interfere.  And  Equity  does  interfere  («)•  In  the 
well  known  cases  (b)  in  which  Equity  gives  compensatioD 
for  deficiencies  in  the  quality  and  quantity  of  estates  agreed 
to  be  sold,  this  dodlrine  is  exemplified.  Other  cases  go 
much  further  in  the  same  diredlion.  In  a  recent  case  (c), 
a  partner  who  had  paid  a  premium  having  died,  the  return 
of  part  of  it  was  ordered,  and  precedents  were  adduced  to 
the  same  eSe6i,  and  on  the  death  or  bankruptcy  of  masters 
of  apprentices  the  same  jurisdidlion  was  long  exercised,  by 
directing  a  return  (i)  of  a  proportionate  part  of  the  appren- 
ticeship  fee.  In  these  cases  the  Court  did  in  efifedl  give  to 
the  injured  party  pecuniary  damages  for  the  non-perform- 
ance by  the  other  party  of  his  part  of  the  contra<5l,  whidi 
his  death,  bankruptcy,  &c.,  rendered  him  unable  to 
perform.  And  this  principle  is  borne  out  by  Carey  v.  SUfmi 
(cited  below),  and  indeed  it  flows  diredUy  from  the  maxim 
that  Equity  will  not  suffer  a  right  to  be  without  a  remedy, 
for  in  some  cases  the  only  remedy  applicable  is  a  perscHul 
one. 

But  we  go  further.  We  maintain  that  not  only  does  the 
removal  of  the  real  remedy  cause  a  personal  remedy  to 
spring  up,  but  that  the  land  itself  may  be  indiredlly  reached 
by  means  of  that  personal  remedy,  provided  it  still 
continues  to  belong  to  the  defaulting  party,  or  (according 
to  the  better  opinion)  to  his  representatives.  We  admit 
that  when  once  he  has  alienated  it  beneficially,  even  to  one 
who  pays  no  consideration  and  knows  all  the  circumstances, 
the  only  remedy  which  remains  is  to  compel  him  to  pay 

(a)  This  doctrine  must  now  be  oor*  {d)  Hint  y.  ToiMom,  2  MeN.  ft  Qf 

reoted  by  Bniam  ▼.  HoitnUr,  L.  J.  48  1S4;    Bmh  y.  WIM,  S  Bxo.  CO,  78; 

Ex.  362,  and Kelfy  v.  WtbtUr,  12  C.B.  Newiomj.  Rmm,  1  Yem^  460;  SmJkt, 

283.  1  Atk.,  149;    BarwM  y.  WmH.  I  A^ 

(6>  Antt,  p.  308 (^)-309  (»);  819  (•>  260;    WM  y.  EmgUmd,  7  Jor.,  N.  S. 

320  (0;  321  (gy(i).  IW.  &c 

(e)  Atwood  Y,  Maudft  Law  Rep.,  3 
Ch.  369. 
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compensation  in  money,  or  to  convey  other  lands  of 
equal  value,  but  so  long  as  the  lands  to  which  the  plaintiff 
has  a  moral  right  remain  in  the  other  party's  ownership, 
so  long  (we  contend)  the  Court  will,  or  at  least  may  in  its 
discretion,  compel  him  to  reconvey  them. 

In  ancient  times  a  use  was  regarded  as  a  mere  personal 
confidence,  so  much  so  that  at  first  a  purchaser  from  the 
feoflfee  to  uses,  or  even  (it  is  said)  his  heir,  could  not  be 
compelled  to  execute  it,  nor  could  a  corporation,  because 
it  had  no  soul,  and  therefore  could  not  be  guilty  of  a 
breach  of  faith  {a).  But  since  the  passing  of  the  Statute 
of  Uses  (i),  the  docftrines  of  Equity  have  much  changed. 
Trusts  have  come  in  place  of  uses,  but  they  are  not  the 
same.  They  are  regarded  (a)  as  the  land  itself,  or  rather 
as  an  estate  in  it.  But  Courts  of  Equity,  while  thus 
moulding  the  dodtrines  in  respedl  to  the  beneficial  estate 
into  conformity  with  the  doc5lrine  already  existing  in 
respecft  to  the  legal  estate,  seem  to  have  retained  the 
ancient  mode  of  viewing  the  subjecfl  in  regard  to  a  class  of 
rights  which  a  great  writer  (Spence)  describes  as  those  in 
which  the  legal  estate  has  not  been,  by  way  of  trust,  con- 
veyed to  the  party  in  whom  it  is  vested,  but  has  been 
acquired  or  is  retained  against  conscience  and  equity.  In 
these  cases,  as  the  same  writer  adds,  the  claimant  seeks  to 
enforce  an  equitable  right,  not  to  secure  an  equitable  estate. 
And  this  principle,  it  is  plain,  admits  of  the  remedy  being 
enforced  against  the  guilty  party  himself  even  when  some 
obstacle  prevents  its  enforcement  against  a  purchaser  from 
him,  as,  for  example,  when  no  specific  subjecft,  or  no 
specific  part  of  the  subjedl,  is  affedted  by  the  equity ;  and 
when  some  rule  of  positive  law  prohibits  the  Court  from 
aflfecfling  the  subjedl  of  property  itself. 

The  existence  of    Equitable  rights  of   this  nature  is  Dooiaioiwon 

acknowledged  by  the  following  cases: —  t^^  subject  in 

general. 

(a)  Lewin  on  Tnuts,  Introd.,e0p.  p.  S.     (()  27  Hen.  Till,  a  10. 
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A  female  (a)  infant,  being  a  ward  of  Court,  married.  She 
was  entitled  to  an  estate  in  Demerara.  A  settlement  of 
this  estate  was  made  by  the  dire(5lion  of  the  Court,  but  the 
settlement  was  void  by  the  law  of  Demerara*  The  husband 
and  wife  mortgaged  the  estate  to  a  person  who  had  M 
notice  of  the  settlement.  It  was  held  that  the  mortgagee 
was  not  bound  by  the  settlement,  because  it  was  void,  but 
the  Master  of  the  Rolls  expressed  an  opinion  that  the 
'^contradl  of  the  husband"  boimd  his  person,  though  it 
did  not  bind  the  estate,  and  that  therefore  the  Court  would 
have  made  him  give  an  equivalent.  He  put  the  following 
case : — Suppose  the  husband  had  been  the  owner  of  two 
estates,  and  had  made  a  settlement  of  one,  but  afterwards 
his  title  to  it  had  turned  out  to  be  bad,  and  the  true  owner 
had  evidled  the  trustees,  the  husband  would  have  be&i 
compellable  to  settle  the  other  estate,  or  so  much  of  it  as 
might  be  sufficient  to  compensate  for  the  evidled  estate. 
But  this  equity  would,  imtil  Bill  filed,  have  been  personal 
only,  and  would  not  have  afife(5led  the  lands. 

A  was  (b)  in  possession  of  a  copyhold  estate,  of  which  he 
believed  himself  to  be  owner.  He  agreed  to  sell  it.  Before 
the  conveyance  it  turned  out  that  the  estate  really  belonged 
to  an  ancestor  of  his  who  was  still  alive.  Afterwards, 
before  any  conveyance,  the  ancestor  died,  and  the  estate 
descended  to  A.  Afterwards  A  died,  and  the  purchaser 
brought  a  bill  for  specific  performance  against  his  heir. 
The  bill  was  dismissed  on  the  ground  of  surprise^  but  the 
Court  expressed  an  opinion  that  the  contradl  thus  made 
while  the  vendor  had  no  estate,  did  not  bind  any  estate  he 
may  afterwards  acquire,  even  in  the  hands  of  his  heir,  W 
did  bind  himself  personally.  The  diCtum  to  the  effe<5l  that  the 
heir  is  not  bound  has  been  disapproved  of  by  Lord  St 
Leonards  (c),  and,  (if  the  writer  may  presume  to  say  so) 

{d)  Martm  7.  Martin,  2  R.  &  M.  607.        («)  In  Avtrmll  ▼.  WaA    LL  ft  G  t 
(6;  MoTie  7.  Faulkner,  3  Swan.  429,    Sagi  252.  ' 

B.  1  Ant.  U. 
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on  good  grounds,  for  a  personal  contracfl  binds  no  specific 
personal  estate,  but  does  bind  the  party  who  breaks  it  to 
pay  damages,  and  (in  general)  binds  the  executor  to  the 
extent  of  the  assets.  By  parity  of  reasoning  the  heir  should 
be  bound  by  the  liability  in  question,  though  merely  per- 
sonal. This  does  not  at  all  imply  that  a  disponee,  although 
taking  by  way  of  gift  and  knowing  all  the  circumstances, 
would  be  afFecfted. 

S  procured  {a)  a  deed  to  be  prepared,  whereby  lands 
were  purported  to  be  leased  at  nominal  rent,  with  covenant 
by  the  lessor  for  quiet  enjoyment.  He  afterwards  filled  in 
his  own  name  as  lessor,  and  that  of  his  servant  C  as  lessee, 
and  (it  is  to  be  presumed)  executed  the  deed.  He  also 
gave  the  deed  to  C.  It  turned  out  that  there  were  no  such 
lands,  and  C  brought  a  bill  for  a'  lease  of  other  lands  of 
equal  value.  It  was  held  that,  as  no  estate  passed,  the 
covenant  for  quiet  enjoyment  was  void  at  law,  because  it 
was  annexed  to  the  estate,  that  consequently  no  relief 
could  be  had  at  Law  by  adlion  on  the  covenant,  and,  there- 
fore, that  relief  must  be  had  in  Equity.  And  it  was  decreed 
that  lands  of  equal  value  should  be  leased  instead,  and  that 
an  account  of  rents  and  profits  from  the  date  of  the  deed 
should  be  rendered  as  if  such  lands  had  really  been  leased 
by  it.  The  decision  would  a  fortiori  have  been  the  same  if 
the  contracfl  had  been  made  for  valuable  consideration, 
and  the  case  would  then  have  been  as  strong  an  authority 
on  the  point  we  cite  it  on  as  it  is  under  the  ac5lual  circum- 
stances. Subsequent  cases  make  it  doubtful  whether  Equity 
would  now  grant  relief  where  valuable  consideratioti  is  absent, 
but  this  does  not  a£fe(5l  our  position. 

In  another  (b)  case.  Lord  Cranworth,  V.  C,  referring 
to  the  do(5lrine  that  where  a  judgment,  or  other  incum- 
brance {c),  was  not  registered,  it  should,  nevertheless,  bind 
a  purchaser  having  notice  of  it,  said : — 

(a)  Carey  t.  Slagwd,  3  Swan.  427n.     S.  108. 

\b)  Johnson  y.  Holdaworlh,  1  Sim.,  N.        (c)  Damt  y.  Stralhmor$,  16  Yez.  419. 

APF.  3. 
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''All  that  Equity  has  done  is  this: — where  a  purchaser  has  paid 
his  money  to  a  vendor,  with  notice  of  an  unregistered  judgmoil 
against  that  vendor,  there  this  Court  has  held  that  such  a  pur- 
chaser shall  not,  to  the  prejudice  of  the  judgment-creditor,  shelter 
himself  behind  the  Registry  Acts,  which  were  made  to  protect 
parties  against  charges  of  which  they  had  no  notice,  and  not 
against  those  which  were  well  known  to  them.  .  •  •  But  tlie 
equity  so  enforced  is  merely  a  personal  equity,  arising  out  of  the 
character  of  vendor  and  purchaser;  an  equity  affecting  the  con- 
science of  a  party  paying  money  without  notice." 

Whether  Lord  Cranworth  thought  that  the  equity 
would  have  aflfecfted  a  purchaser  with  notice,  claiming 
under  the  first  such  purchaser,  does  not  appear;  but,  if  so, 
it  must  have  been  a  fresh  equity  attaching  on  the  conscience 
of  such  purchaser.  The  case  was  one  where  the  owner  of 
lands  situate  in  a  register  county  had  mortgaged  them,  and 
the  mortgage  had  been  registered,  and  afterwards  the 
mortgagor  had  confessed  judgments  which  had  never  been 
registered.  The  decision  was  that  these  judgment-creditors 
had  no  right  to  redeem  the  mortgagee,  because  they  had 
no  incumbrance  ofi  the  land. 

The  well-known  cases  which  show  that  an  Expecflancy 
may  be  the  subjedl  of  contracfl,  establish  the  same  principle 
to  a  certain  extent.  A  learned  (a)  writer  (now  a  Judge) 
observes — 

'*  Contracts  made  by  a  person  before  the  devolution  of  the  estate 
or  other  realisation  of  his  expectancy,  are,  it  seems,  purely  personil, 
and  only  capable  of  being  enforced  against  the  contractor  personally 
during  his  {b)  lifetime.  In  Morse  v.  Faulkner  (c),  in  1792,  the  Lorf 
Chief  Baron,  speaking  of  such  a  case,  said,  'The  surrenderor  not 
having  any  title  whatever  to  the  premises  at  the  time  of  the 
surrender,  his  agreement  would  not  raise  a  lien  upon  the  land,  and 
the  present  plaintiffs  might  have  been  relieved  if  they  had  filed 
their  bill  against  him  in  his  lifetime,  that  is,  after  his  title  had 
accrued,  yet  it  does  not  follow  that,  therefore,  they  can  be  relieved 

'o)  Fry  Sp.  Perf.  400-1.  tatives"  should  be  sabjoioed  after  "life- 

(6)  It  is  submitted  the  words  ''or    time.'* — V' -^nte*  App.  pp.  xvi-xnL 
against  his  real  or  personal  represen-        («)  9  Swan.  429n.,  1  Ans.  1 1. 
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against  his  heirs.  Neither  the  land  itself,  nor  the  conscience  of 
the  present  defendants  is  bound  bj  this  act  of  William,  the  surren- 
deror.' Similar  to  this  appears  to  be  the  doctrine  of  Lord  Eldon 
in  (a)  Carlton  v.  Leighton,  for  though  his  lordship  is  represented 
as  saying  that  the  expectancy  of  an  heir  could  not  be  made  the 
subject  of  assignment  or  contract"  [here  the-  learned  writer 
subjoins  "  Qu.  for  ^contradl^  read  ^ conveyances^  yet  the  subsequent 
sentences  seem  rather  to  show  his  meaning  to  hare  been,  that, 
though  a  contract  might  create  a  personal  liability,  there  was  no 
such  interest  as  could  be  assigned ;  or  as  would  pass  by  a  bargain 
and  sale  to  assignees  in  bankruptcy.** 

There  is  a  {h)  case  which  seems,  at  first  sight,  to  impugn 
this  do(5\rine,  but,  rightly  considered,  it  leaves  it  untouched, 
for  in  it  there  was  a  legal  title  to  be  impugned,  and  the 
subjecfl  of  the  contradl  was  one  the  loss  of  which  could  be 
compensated  for  by  damages  which  might  have  been 
recovered  in  an  adtion. 

The  above  cases  seem  to  prove  that  Equity  recognises  Restilt  of  theso 
the  principle  that  a  subjecfl  of  property  may  be  affe(5led, 
indirecflly,  through  the  person  of  its  owner,  even  in  cases 
in  which  the  plaintiff  possesses  no  interest  in  the  subjedl 
of  property  itself,  and  that  this  principle  will  be  applied 
where  a  specific  subjecfl  cannot  be  a£fecfled  by  a  contracfl 
whether  because  none  is  designated  or  because  there  is 
none  in  existence,  or  because  the  subjecfl  does  not,  (at  the 
time  of  the  contracfl,)  belong  to  the  contracfling  party.  It 
is  merely  another  application  of  the  same  principle  to  hold 
that  a  similar  relief  may  be  granted  where  some  positive 
enacflment  prohibits  the  Court  from  recognising  that  the 
plaintiff  possesses  any  interest  in  the  subjecfl  of  property, 
and  yet  does  not  prohibit  it  from  applying  a  personal 
remedy.  There  have  been  some  cases  on  this  branch  of  , 
the  subjecfl  also.  Some  of  these  have  arisen  on  the  Ship 
Registry  Acfls,  but  need  not  be  discussed  because  they  have 

• 

(a)  Carfton  t.  LtigUm,  S  Mer.  667.  (6)  Hoar$y.J)re$m,  7  H.  L.  C.  138* 
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Decisions  on 
this  subject 
srising  ander 
the  Landed 
Estates  Aot 


Result  of  these 
decisions. 


Section  of 
Landed  Estates 
(It.)  Act  by 
which  Infor- 
malities are 
cored* 


turned  on  the  peculiar  language  and  policy  of  those 
Statutes. 

As  regards  the  cases  on  this  subjedl  which  haye  arisen 
on  the  Incumbered  and  Landed  Estates  A<5ls:  The  true 
principle  was  in  one  (a)  of  them  thought  to  be  that  if,  by 
fraud  negligence  or  miscondudl,  the  party  having  carriage 
of  the  sale  procures  the  Court  to  convey  to  him  property 
which  ought  not  to  have  been  conveyed,  the  Court  has 
jurisdicftion  to  compel  him  to  reconvey  if  the  property 
remains  in  his  hands,  and  to  make  a  pecuniary  compeo- 
sation  if  he  has  sold  it:  It  was  held  in  another  (b)  that 
where  the  purchase  is  infedled  with  fraud  the  Court's 
equitable  jurisdicftion  will  attach  to  restrain  the  purchaser 
from  profiting  by  his  fraud:  And  in  another  {c)  that  the 
Encumbered  Estates  Court  had  power  to  recall  a  deed 
which,  by  mistake  or  by  fraud  on  the  Court,  has  been 
erroneously  framed,  and  to  correcft  such  error,  but  this 
point  does  not  seem  to  have  been  involved  in  the  decision. 

The  above  cases,  so  far  as  they  attribute  a  power  to  the 
Landed  Estates  Court  to  modify  its  conveyance,  are  over- 
ruled by  Tottenham's  estate.  But  they  have  another  aspe<fl 
The  reason  why  the  judges  thought  they  had  the  powers 
mentioned  was  because  they  thought  such  power  belonged 
to  Courts  of  Equity.  So  far  we  submit  the  cases  are  sound. 
They  err  only  in  forgetting  that  on  execution  of  the  con- 
veyances the  judges  of  the  Landed  Estates  Court  cease  to 
have  jurisdi(5\ion.  Some  light  may  be  cast  on  this  matte 
by  another  case  (i)  in  which  the  Court  held  that  tenants 
who  suffer  damage  by  the  operation  of  the  conve^-ance 
may  be  awarded  compensation  out  of  the  piurchase-mon^i 
because  then  the  Court  is  not  dealing  with  the  land  nor 
infringing  the  conclusive  effedl  of  the  conveyance. 

There  is  another  seiflion  {e)  of  the  A<51  which  has  been 


(a)  Re  ColHt'M  E$laU,  14  Ir.  Ch.  5 1 1 ; 
9  Ir.  Jur^  N.S..  177. 

(6)  Re  GooUts  EsiaU,  2  Ir.  Jur.,  N. 
S.  387. 


(c)  Exp.  TrueU,  i  Ir.  J^.,  N.S,tt 
(lO  An%»*«  BmUmU.  8  It-  Jnr.,1* 
W21&22Via,  a  72,8.85. 
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SO  much  relied  on  that  it  deserves  a  separate  consideration. 
It  enacfls  that: — 

"  Every  conveyance  .  .  .  shall  for  all  purposes  be  conclu-  ^^  wording, 
sive  evidence  that  every  application,  proceeding,  consent,  and  act 
whatsoever,  which  ought  to  have  been  made,  given,  and  done, 
previously  to  the  execution  of  such  conveyance,  has  been  made^ 
given y  and  done,  by  the  person  authorised  to  make,  give,  and  do, 
the  same;  and  no  such  conveyance  shall  be  impeached,  by  reason 
of  any  informality  therein." 

Now,  the  writer  is  unable  to  see  how  this  setflion  can   Ita  offcct. 
reach  cither  of  the  cases  under  consideration. 

In  the  case  (a)  respe<5ling  which  the  writer  was  consulted 
the  fa(51  that  every  such  application,  notice,  consent,  and 
a<5l,  had  been  made,  or  done,  would  have  been  consistent 
with  the  existence  of  a  representation  such  as  existed  in 
that  case,  and  M's  rights  would  not  have  been  impaired  by 
this  secflion  if  they  were  not  by  the  other.  It  is  true  that 
if  in  TottenJiam's  estate  an  application  had  been  made  for  the 
sale  of  Lord  Lanesborough*s  property,  and  he  had  con- 
sented thereto,  no  fraud  nor  mistake  could  have  existed, 
and  therefore,  if  the  Statute  means  that  this  is  to  be 
conclusively  presumed,  it  means  that  it  must  be  conclu- 
sively presumed  that  no  fraud  nor  mistake  of  the  nature 
there  in  question  ever  existed,  but  it  is  conceived  that  this 
is  not  the  true  meaning  of  the  Statute.  Its  meaning,  (it  is 
conceived)  is,  that  every  application,  &c.,  which  would  be 
requisite  for  the  perfecfl  validity  of  the  conveyance  must  be 
presumed  to  be  done.  Its  objecfl  was  to  save  trouble  in 
investigating  title,  or  in  satisfjdng  the  purchaser,  but  it  does 
not  affeifl  the  claim  of  one  who  admits  that  the  conveyance 
has,  (as  respe<5ls  all  the  land  comprised  in  it,)  the  full  effi- 
cacy given  to  it  by  the  6ist  setflion.  But  for  the  85th  sedlion 
it  might  have  been  contended  that  if  any  such  preliminary  as 
it  there  mentioned  had  been  omitted  the  conveyance  would 
have  been  ultra  vires  and  void.  By  Secflion  61  a  certain 
efficacy  is  given  to  conveyances  made  a/f^  the  performance 

(a)  Aid§,  App.  p.  il 
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of  certain  preliminaries.  By  Se<5lion  85  the  same  effed  is 
given  to  conveyances  executed  without  these  preliminaries. 
Such  (it  is  conceived)  was  the  objecfl  of  the  Legislature; 
and  if  they  had  used  weaker  language  there  would  have 
been  danger  (having  regard  to  such  decisions  as  Davis  v. 
Stfathmore)  that  that  intention  would  not  have  been  carried 
into  effedl. 
Decisions  on  The  case  {a)  which  is  regarded  as  the  leading  authority 

on  this  sedlion  is  not  here  in  point.  Lands  were  sold  by 
au(51ion  under  the  Landed-Estates-Court,  and  the  owner 
purchased  them  through  a  trustee  who  was  not  a  solicitor. 
There  was  a  rule  of  Court  that  no  person  should  purchase 
through  a  trustee,  unless  the  trustee  was  a  solicitor ;  but 
the  owner  and  his  trustee  seem  to  have  been  ignorant  of  this. 
The  Court  pronounced  an  order  rescinding  the  sale  on  ac- 
count of  the  violation  of  this  rule,  and  appointing  a  day 
(distant  about  four  weeks  from  that  time)  for  a  resale.  Four 
days  afterwards  the  Court  caused  a  notice  to  be  served  on 
the  person  who  had  purchased  on  behalf  of  the  owner,  to 
the  efFedl  that  the  resale  was  to  take  place  on  the  day 
appointed,  and  that  (in  the  meantime)  the  owner  might 
pay  into  Court  the  sum  he  had  bid  for  the  estate,  and  apply 
to  the  Court  to  be  declared  purchaser  by  private  contrad. 
This  the  purchaser  did  not  do,  nor  did  he  then  appeal 
from  the  order  made,  but  on  the  day  of  the  resale,  just 
befofe  it  took  place,  he  insisted  before  the  Court  that  the 
Court  had  no  right  to  rescind  the  purchase  made  by  him, 
but  that  he  was  entitled  to  carry  it  into  effe<5t.  This  the 
Court  disallowed.  The  sale  proceeded,  and  strangers  pur- 
chased the  land.  Nearly  a  month  afterwards  a  motion 
(pursuant  to  a  notice  served  a  few  days  before  on  the 
new  purchasers)  was  made  that  the  lands  might  be  con- 
veyed to  the  original  purchaser  (the  owner).  This  the  Court 
refused  to  hear,  on  the  ground  that  the  owner  was  in  con- 

(a)  Pomr  y.  JZmow.  10  H.  L.  C.  645. 
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tempt  by  reason  of  his  having  bid  through  a  trustee  who 
was  not  a  solicitor,  and  having  not  taken  advantage  of  the 
permission  to  purchase  by  private  contract.  Afterwards 
the  Court  conveyed  the  lands  to  the  party  who  had  pur- 
chased at  the  resale.  More  than  a  month  after  the  resale, 
(but  whether  before  or  after  the  execution  of  the  convey- 
ance did  not  appear,)  the  owner  determined  to  appeal 
from  the  orders  rescinding  the  sale,  and  served  notice  of 
that  determination,  both  on  the  party  having  carriage  of 
the  proceedings,  and  on  the  purchasers  at  the  resale.  The 
House  of  Lords  affirmed  the  orders,  but  on  the  sole 
grounds  that,  as  the  conveyance  had  been  executed,  the 
purchasers  could  not  be  afietfted,  and  therefore  these  orders 
should  not  be  taken  out  of  the  way;  for  to  take  them  out 
of  the  way  might  render  it  easier  for  the  owner  to  proceed 
against  the  purchaser  at  a  resale.  The  Lords  did  not  say 
they  conceived  that  the  removal  of  the  orders  would  give  a 
ground  for  relief  against  the  purchasers.  If  thai  was  their 
opinion  it  would  be  a  strong  argument  in  favour  of  the  view 
for  which  we  are  contending.  But  assuming  their  opinion 
to  have  been  (as  it  probably  was)  that  the  removal  of  the 
orders  would  not  give  any  right  against  the  purchasers,  yet 
the  case  does  not  impugn  our  argument.  For  though  the 
owner  insisted  that  the  Court  had  no  right  to  rescind  the 
contracft  made  with  him  (which  probably  amounted  to 
asserting  that  the  beneficial  estate,  or  at  least  a  title  to  it, 
was  vested  in  him),  and  though  the  purchasers  had  notice 
of  this  assertion,  yet  they  had  also  notice  that  the  Court 
disallowed  it,  and  therefore  their  consciences  could  not 
have  been  afifecfled  by  it.  And  if  it  did  not  afiFe(5l  their 
consciences,  then  the  interest  which  the  owner  alleged  to 
be  in  himself  must  have  been,  not  a  claim  against  them,  but 
an  interest  in  the  land  itself^  and  therefore  barred  by  the 
conveyance. 

In  another  case  (a),  one  purchased  in  the  Landed-Estates- 

(a)  Rark§  t.  BrrwgUm,  7  H.  L.C.  617. 
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Court  an  estate  which  was  subje<5l  to  a  lease,  and  was 
described  in  the  rental  {i.e.  particulars  of  sale)  as  being  sa 
The  conveyance  was  executed,  but  the  lease  was  not  men- 
tioned in  it.  The  purchaser  recovered  judgment  in  eje(fl- 
mcnt  against  the  lessee,  and  on  error  the  House  of  Lords 
affirmed  that  judgment.  How  the  question,  as  a  legal 
question,  could  have  been  considered  doubtful,  seems 
incomprehensible.  And  neither  the  Lords  in  their  judg- 
ment nor  the  judges  below  in  theirs,  nor  the  counsel  in 
argument,  seem  to  have  had  in  view  the  equities  of  the 
case.  It  is  true  that  in  Ireland  {a)  equitable  defences  arc 
still  (h)  admissible  in  ejedlment.  But  this  dodlrine  cannot 
go  further  than  Lord  Mansfield's  dodlrine  as  to  their 
admissibility  (r),  which  only  applied  in  cases  of  clear  trusts, 
(and  therefore,  the  writer  submits,  to  such  equitable 
interests  only  as  were  extendible  under  the  Statute  of 
Frauds,)  and  consequently  it  can  have  had  no  application 
to  a  personal  equity  like  the  present. 
Result  of  these  It  appears,  therefore,  that  these  cases  do  not  impugn 
decisions.  ^j^^  jji^es  of  argument  above  advocated — alines  of  argument 

which  singularly  enough  never  suggested  themselves  to  the 
counsel  or  judges  in  Tottenham's  estate,  but  which  (it  is  sub- 
mitted) are  the  only  ones  by  which  justice  is,  in  such 
cases,  attainable. 

(a)  Report  of  the  Cb.  and  Com.  Law  "inadmissible"  in  the  Law  Mag. 

Commissioners,  (Sir  J.  Napier*B  pro-  (c)  Goodrigki  t.  WtHm,  Dongl.  74i; 

test).  Doe  V.  Pott,  16.,  695.     This  word  i» 

(6)1870.  Tbis  word  was  misprinted  misprinted  "  inadmisaibility." 
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ADDENDA  ET  CORRIGENDA. 

[Bringing  down  the  statutes  to  the  end  of  the  44-5  Vic,  and  the  cases  to 
the  end  of  L.R.  6  Ap.,  18  CD.,  7  Q.B.D.,  and  6  P.D.] 


Add  **  while  on  the  other  hand  some  long  terms  in  tenements  may  ho  P*  ^>  '*  ^'' 
converted  into  freeholds  ( — a)." 

Insert  "(—a)  44-6  Vic.  c.  41  s.  66."  ^««« 

After  "  fixture  "  add  "  («).-  /  28. 

Insert  **{e)  Esp.SoilandY,  Hodgton    41  L.J.C.P.  146."  Aotw. 

After  '*(bees,  &o.) "  add  <*  or  which  are  necessary  to  the  enjoyment  thereof  p.  6,  /.  ii. 

naert  "  (/)  See,  Moody  y.  Stag/let    L.B.  12  CD.  267."  .M>te>. 


(/)■" 

I 


In  n.  (i),  /.  6,  after  "natural  right "  insert  "  (—a)." 

Insert  ''(—a)  As  in  Dalton  Y.Angtu    L.R.  6  Ap.  793,830 ^n. 


f  I 


p.  8. 

Nates. 


p.  !•%/.  18  -p.l6> 
/.  4. 


For  "  chapter  "  read  "  chapters."  p.  12.  ^.  -^• 

After  "  along  with  these  "  add  "  But  the  puhlic  cannot  (a),  nor  can  any    /.  23. 
fluctuating  body  (a),  acauire,  by  user  or  adverse  enjoyment,  a  profit  in 
prender  (^  as  distinguiuied  from  an  easement ;  and,  though  a  corporation 
may  acquire  such  a  profit  {e),  proof  that  a  body  of  persons  has  had  such 
enjoyment  will  not  raise  a  presumption  that  it  is  mcorporated  (<Q." 

iiiaeTt**(a)M.  SaliaahY.Gh)odman        {c)  Sd.,   M,S.  v.  G.;    Autten  v.    NoU$. 
L.R.  6  C.P.I).  446,-64,  andauthori-    Amhurst  L.B.  7  CD.  689. 
ties  there  cited.  (rf)  M.8.  v.  &.  p.  446-7." 

{b)  Defined  ante,  p.  2. 

For  "  But  *  *  *  refinements  "  substitute  "And,  this  doctrine  having 
come  before  the  house  of  Lords,  it  has  been  decided  {b),  that  a  right  to  such 
advantages  over  adjacent  land  as  are  necessary  to  the  full  enjoyment  of  any 
right  of  ownership  which  the  owner  of  the  land  to  which  it  is  adjacent  has 
exercised  for  20  consecutive  years,  (for  example,  the  advantage  of  such 
verticle  {b)  or  lateral  {e)  support  as  is  necessary  to  the  full  enjoyment  of  a 
building  which  has  existed  for  20  Tears  {d),  or  the  advantage  of  so  much 
light  and  air  as  is  necessary  to  the  fiill  enjoyment  of  a  window  («)  which 
has  existed  for  that  period,^  is  acquired  by  such  exercise,  even  though  the 
advantage  be  one  (/)  which  could  not  have  been  clothed  with  the  legal 
estate  (^),  but  was  of  a  negative  character  (A),  and  therefore  could  not  have 
been  created  by  grant,  but  by  covenant  (t) ;  and  though  no  grant,  covenant, 
or  the  like,  has  been  (or  is  found  or  presumed  to  have  been)  made,  nor 
aequiesence  has  occurred  {J ) ;  and  though  he  against  whom  the  advantage 
id  acquired  was  inevitably  ignorant  of  Uie  precise  degree  of  enjoyment  to 
which  a  right  was  being  acquired  {k)  (supposing  at  least  that  the  acts  were 
in  themselves  lawful  (/)  and  ordinary  (m)  and  that  no  concealment  was 
practised  (n)) ;  and  though  (according  to  one  judge  (o)^  he  was  inevitably 
Ignorant  of  the  fact  that  any  such  right  was  being  acquired.  But  some  of 
the  judges  thought  (p)  that  the  rule  only  holds  if  he  knew  (or,  according  to 
the  ultimate  decision  (g),  might  by  inquiry  have  ascertained,)  that  the  enjoy- 
ment extended  to  the  full  advantage  claimed,  or  if  this  fact  was  manifest. 
And  the  question  was  raised  but  not  decided  whether  the  right  acquired  is 
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p.  88,/.  19. 

^,  34,  /.  0. 
/Met, 


\ 


confined  to  the  advantage  actually  enjoyed,  or  extends  to  ▼hatsTer  enjoymeBt 
might  have  been  had  dy  means  of  the  building  or  window  saboBting  (r). 
And  the  right  is  only.  (§)  acquired  if  20  yean  (f)  haye  elai^sed  daring  ne 
exercise  of  the  right  of  ownership ;  and  only  if  that  penod  has  dapssd 
since  the  exercise  of  the  right  of  ownership  began  («)  to  impoae  upon  the 
adjacent  land  the  burthen  Uie  advantage  of  wmch  is  claimed,  (ao  toat  the 
right  to  extra  adjacent  support  for  a  surfiuie  from  which  the  immediatdj 
subjacent  »trata  have  been  removed,  and  for  a  house  built  upon  that  surfim^ 
is  only  gained  if  the  excavation  as  well  as  the  house  has  existed  for  20  yens 
(m)  ).  But  the  judges  and  lords  conceded  that  a  right  cannot  be  thus  gsiaed 
to  an  indefinite  advantage, — such  as,  a  proepect  (v),  or^  such  as,  whatsrer 
water  may  percolate  through  the  soil  ^w),  or  whatever  air  may  oome  fioa  a 
given  quarter  (x), — ^nor  (save  by  acquiesence)  to  an  advantage  which  €rij;ia- 
ates  in  trespass,  such  as,  a  right  of  way  (y) ;  nor  can  a  right  be  thus  gsmed 
against  any  but  those  who  derive  under  him  against  whom  the  20  yean  enjoy- 
ment took  place  (s).  And  most  of  the  lords  and  judges  held  {aa)  that  nodisHot 
nor  interference  by  the  owner  of  the  servient  tenement  can  prevent  tbs 
acquisition  of  the  right  unless  he  has  occasion  to  interrupt  the  enjoymot, 
as,  by  digging  away  the  support  {ab),  or  (which  all  admitted  to  be  lav) 
abstracting  the  light  {ac),  claimed. 

Insert  "  (a)   Dalton  v.  An^m  (a        (k)  p.  751,  /.  16-9  ;    744,  /.  IH 
very  leading  case)  L.R.  6  Ap.  740.     27  ;  766  ;  760,  /.  18-20 ;  760-1 ;  7«1; 
See,  for  a  statement  of  a  principle    808;  828. 
more  reasonable  than  that  actually        (/)  p.  761  >  /.  23-6. 


prevailing,  p.  772,  804 ;  and  for  the 
principle  of  the  existing  rule,  see 
eep.  828,  /.  6-12. 

ib)  D.  y.  A.  p.  764,  /.  27-p.  766, 
/.  12. 

W 
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m)  p.  761,  /.  22. 

»  p.  761,  /.  22;    827,  te<  im 
but  one. 

o)  p.  761,  /.  16-9. 
»   p.  767,  /.  6-7 
p.  760,  /.  39— p.  761 ;    762  /.    766,  /.  29-p.  767,  U  86 ;    789,  k  86; 
764,  /.  6-8;    743,  /.  20-84;    807;  827,  Uut  Im^. 
744, /.  10-3.  {q)    p.    801,    /.    16-22;     801-2; 

{d)  Sufficient,  p.  744,  /.  13-6  ;  746,    802 ;  828,  /.  22-4. 


760,  L  SM; 


/.  1-17 ;  760,  /.  10 ;  808,  /.  3-6. 
»  p.  767 ;  760,  /.  29-36. 
/)  p.  766.  /.  6. 
Se( 


j)  See  ant0,  p.  2-3. 

fA^  Assumed  by  all  the  judges 
ana  lords  in  i)  v.  J[.,  though  some  of 
them  thought  that  the  easement  of 
support  is  positive. 

(t)  p.  766,  /.  6 ;  and  see  p.  766, 
771  fin.  But  that  the  right  to  Support, 
light,  &Q ,  may  be  granted,  see  p. 
794-6. 

(J)  To  Support,  p.  748,  /.  13-749,     80t,/«.";  816',  /.  82-816,  /.'l6';  817, 
/.  9  ;   763,  /.  9  ;    764,  /.  17-8 :   766 ;     /.  33-4. 


(r)  p.  748,  /.  2-10,  18-20,  S7; 
744,  /.  4. 

{$)  Necessary,  p.  744,  ;.  29-30; 
804,  /.  21-6. 

(t)  p.  763,  ;.  19-28. 

lu)  p.  744,  /.  4-7. 

M  p.  823-4. 

Iw)  p.  769,  /.  24-87 ;  m»  824. 

(x)  p.  760,  /.  7-16. 

(y)  p.  749,  /,  25-6. 

(z)  p.  761,  /.  6-7. 

{aa)  p.  766,  /.  18  ;    776,  /.j28-»; 


and  see  768,  I.  13-6 ;    770,  /.   22 ; 
803. 

To  Light,  p.  749,  /.  26-33 ;    762, 
/.  8-9 ;  766  ;  767-8 ;  766-6. 

For  "  Gains"  substitute  "  Gaius." 


{ab)  p.  748,  /.  7  ;  763,  /.  S3 ;  7», 
/.  13-4;  766,  /.  19. 

(ac]  p.  748,  /.  11  ;  768,  L  80: 
766,  /.  28-9 ;  824. 


After  "  enjoyed  »*  insert  '*  (—«)." 

Insert  **(—«)   As  to  what  oonsti-  To  n.   {b)  add  *<  Aa  to  the  Bed. 

tutes  possession,  see  M.  Briahton  v.  Commrs.,  MeeUs.Cbmmrt,  y..  Rm 

0dm.  Sri^Kton  L.U.  b  0.r.i>.  SeS."  L.B.  6  Ap.  786." 


ADDBXDA    BT    COBBIOlirDA. 


/.  18. 
/.SO. 
/.  SS. 


N(M». 


After  '< acquired'*  insert  "This  may  be  done  even  against  persons   p. 25, /.  19. 
restrained  bj  a  private  statute  from  disposing  of  the  property  (#  1)  '* 

Insert    "(#1)    IT.    BrighUm    v.     6tfiM.of  ^ri^Afon  L.R.  6  G.P.D.368.*'     ^^*^ 

After  << possession'*  insert  "and,  as  these  persons  are  considered  to  be   p. 96,/. 4. 
holding  the  property  for  their  own  ose,  so  is  an  Agent  who  continnes  to 
receive  the  income  aiter  the  owner's  bankruptcy  (5  1),  (for  that  tenninates 
the  agency  (^  1)  )• 

For  "he     substitute  "either  a  foreclosure-order  is  made  against  him   /.16. 
{d  1),  or  he  («),  or  some  one  whom  he  authorized  or  whose  act  done  on  his 
behalf  he  adopts  (e  1),  or  who  is  liable  to  make  the  payment  out  of  some 
part  or  fruit  of  a  property  which  is  subject  to  the  mortgage  (#  2)  or  to  a 
security  for  the  same  debt  («  3)," 

After  "  when  "  insert  "  the  foreclosure-order  is  made  {d  1)." 

After  "into"  insert  "  or  continues  in  (J  IV' 

After  "enters"  insert  "or  continues  (i  1) 

After  "^ven"  add  "but  an  acknowledgement  given  to   a  bankrupt   '*^ 
mortgagor  is  not  effectual,   either  for  bankruptcy-creditors,  or  for  the 
mortgagor  himself  in  respect  of  his  claim  to  any  surplus  in  his  estate  (6  1)." 

Insert  "(ft  1)  Marwiek  v.  Harding-     18  CD.  235,  /». 
ham  L.R-15  CI.D.  339.  U  2)  H,  v.  A,  L.B.  18  CD.  229 

{d  1)  Seath  V.  Fugh  L.R.  6  Q.B.D.        {e  3)  Sd.,  H.  v.  A.  p.  234-6." 
345.  After  n.  (A)  add  "  r.  AlU<m  {/ohn- 

(e  1)  ^QQHarhekY.AthUrrylj,^,     son  v.  Uounsey)  L.R.  11  CD.  284." 

For  "  discovery  of  the  fraud  (a)  "  substitute  "the  fraud  has  been,  or   P*  J7, /.  1. 
might  have  been,  discovered  (a)  (i) ;  but  this  does  not  apply  to  concealment 
without  fraud  (a  1)." 

After  line,   add,  as  a  new  par.,  "  One  who  enters,  claiming  under  a  ^^^  i*^* 
disposition  by  which  only  a  partial  interest  was  conferred  upon  him, 
acquires  title  for  himself  during  the  continuance  of  that  partial  interest 
only,  and  thenceforward  for  the  next  taker  (^1)." 

To  n.  (a)  add,  "See  Metropolitan    L.J.  Ch.  4."  ^»''»- 

Bk,  V.  Heiron  L.R.  5  Ex.D.  319."  To  n  {b)  add,  "  and  see  Leigh  v. 

Insert   "  (a  1)   Raina  v.    Buxton    Jack  L.R.  5  Q.B.D.  264." 
L.R.  14  CD.  537.  And,  as  to  conceal-        Insert  "(^  1)  Board  v.  Board  L.R. 
ment  of  the   bastardy  of  one  who    9  Q.B.  48. 
enters   as   heir,  see  r.   Jennens,  50 

After  "  necessary  "  insert  "unless  the  running  of  the  statute  had  been   p.  S8,/.  14. 
caused  by  nonpayment  of  rent  under  a  void  lease,  in  which  case  it  will 
recommence  on  subsequent  payment  (a  1)." 

After  "  and  except  "  insert  "  that,  as  against  a  spiritual  or  eleemosynary   /.  91. 
corporation  sole,  the  period  is — 60  years  if  that  period  outlast  Uie  sixth  year 
from  the  appointment  of  an  incumbent  on  the  vacancy  next  but  one  after 
the  accrual  of  the  right,  and  the  period  ending  with  such  sixth  year  if  it 
does  not  (^  1) ;  and  except." 


After  "  mortgagee  "  insert  "  {d  1)" 
After  "  trusts  "  insert  "  (g)  " 
Insert     "  (a  1)  According  to  the 
principle  in  Bunting  v.  Sargent  L.R. 


Insert  "  (rf  1)  3-4  Wm.  IV.  c.  27, 
s.  29,  interpreted  in  JSccL  Commr*. 


/.8S. 
la$t  One. 
Notet, 


13    CD.    330,  in  which,  however,  v.  Eowe  L.R.  5  Ap.  736. 

the  rent  seems  to  have  been    paid  {d  2)  Fonter  v.  Fatteraon  L.R.  17 

within  21  years,  so  that  the  statute  CI).  132;   Kintman  v.  Rouee  L.R. 

could  not  have  been    running   for  17  C  D.  104. 

20."  (^)  3.4    Wm.  IV.  c.  27,  ■.   26; 

To  n.  (ft)  add   ''explained  as   to  Banner  y.  Berridge  L.R.  18  CD. 

mortgagees,  Kuuman  v.  Boute  L.R.  254 ;  Seagram  v.  Tuek  L.R.  18  CD. 

17  CD.  104."  296." 
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p.  39,  i.  8. 


/.  17. 
/.  18. 

Notes. 


p.  30,  /.  10. 


Notes. 

p.  31,  /.  6. 
/.  8. 

/.  19. 
Votes. 


p.  88,  Ncftes. 


p.S4./.  7. 

Notes. 

p.  35,  /.  81. 


/.S5. 

Nates. 


After  line  add,  in  new  par.,  **  And  a  penon  entitled  to  a  lerenioiitty 
intereBt  is  barred  immediately  on  the  barring  of  the  person  entitled  to  the 
preceding  possessory  interest  if  the  reversionary  interest  was  created  after 
the  statute  had  commenced  to  run  against  the  latter  {b  \\  and  is,  eren  in 

falls  into 


other  cases,  barred  within  six  years  after  his  interest 
unless  the  person   entitled  to    the  preceding  possessorj   interest    is  in 
possession  at  that  time  (&)." 
After  ** enjoyed  it"   add  *' under  such  circTimstances  as  to  render  it 


actionable  {e  1),  or  capable  of  physical  interruption  {^  2)." 

After  "  {d)  "  insert  "even  though  he  or  tney  did  so  under  a  claim  not 
capable  of  being  sustained,  as,  that  they  were  entitled  as  owners  of  sooie 
manor  (d  I),  or  under  some  decree  {d  2)/' 


To  n  {b)  add  *'  And  see  Banner  v. 

Berridge  L.R.  18  CD.  254." 
Insert  "(ft  1)  37-8,  Vic.  c.  67  s.  2." 
{e  1)  Sturgtt  v.   Bridgeman  L.B. 

a  CD.  862. 


ie  2)  Sd.,  iS.  V.  B, 
\d\)  De  la  Warr  t.  Jfite  (Isit 
point)  L.B.  17  CD.  684-6,  691 
{d  2)  2).  /.  W.  T.  M.  p.  594." 


insert  "and,  on  the  same  principle,  proof  of  lengthosd 

of  such  an  easement  (a  1]  as  could  not  have  been  lawfully  czestsd 
2)articular  statute  (for  example,  an  exdusiye  right  of  fishing  in  a 


After  "time" 
enjoyment 

since  some  ^ ^ ^-_, ^ p__ 

navigable  river,  which  cannot  be  conferred  since  Magna  Charta  (a  2) )  u 
accepted  as  proof  that  the  right  has  existed  since  before  the  statute  («  3). 

Insert *[(a  1)  Defined  ante^  p.  8  n.        (a  3]  if.  SalUuh  v.  6^aatf mom L.B. 

(a  2)  9  Hen.  III.  c.  16,  interpreted    6  C.P.D.  431." 
in  Coke's  2  In.  30. 

After  "user"  add  "(*1)." 

After  "  easement "  insert  *'•  has,  under  such  circumstances  as  to  render  it 
actionable  (o  1)  or  capable  of  physical  interruption  {e  2),  been  enjoyed." 

Add  "  But    of  course  enjoyment    during  imity  of  possession   is  not 
reckoned  (A  1)." 

Insert  '\b  1)  As  to  whether  a  right    11  CD.  862. 
to    support  is    within  this  Act  see        ie  2)  Sd.,  8.  t.  B, 
Dalton  V.  Angus  L.R.  6  Ap.  798.  (A  1)  Outram  v.  Maude  L.B.  17 

{e  1)  Sturgee  y.  Bridgeman  L.R.     CD.  391. 

In  n  (a),/.  11  after  "3  Ves.  J.  267"  BaiUie  y.  Trehame  L.R.   17  CD. 

insert   ^*  Baillie   v.    Trehame    L.R.  388 ;  but  not  otherwise.'* 

17    CD.,   end   of    p.    390,    citing        /.  6,  after  «7£q.  618  add  "Ca 

CaldiveU  v.    Fellowee,    L.R.   9  Eq.  Litt.  185  *;" 

410.  /.  13,  after  "  Q.B.  474  '*  insert  «*ai 

In  col.  2  /.  4  omit  "  not."  to  income  by  accrual,    Wahneleg  ▼• 

/.  6,  after  "  female  "  insert  "  if  it  FoxhaU,  40  L. J.  Ch.  28." 

be  such  as  would,  by  the  marriage,  or        /.  16,  after  "  223  "  add  "  Ihvies  t. 

by  that  and  some  subsequent  event,  Gamee  L.R.  12  CD.  813." 

become  the  property  of  the  husband, 

After  "tenements"  add  "some of  which  can  now,  howeyer,  be  conyertad 
into  freeholds  ( — o)" 

Insert  "  (—a)  44-6  Vic.  c.  41  s.  66." 

For  "If*  ♦  ♦  relations"  substitute  **In  reckoning  relationdi^ 
according  to  these  rules,  those  (/ 1)  and  those  only  who  are  legitunati 
by  the  law  of  the  place  of  their  birth  are  deemed  legitimate.  If  there  be 
none  such" 

After  " executor  "  add  "  (^  1)." 

Insert  "(/  1)  Re  Ooodman'8  Truete    L.R.  4  P.D.  86. 
L.R.  17  CD.  266, 296-8.  To  n  (A)  add  <<  As  to  penons  dyiif 


suffi( 


1)  As  to   what   constitutes  a    domiciled  abroad,  see  JB&imv  y.  AMi 
cient  appointment,  see  gde.  Bell    L.R.  16  CD.  407." 


ADDBXDA  IT  CORmXOXNDA.  XZUL 

After  '*  in  force  *'  insert "  with  all  the  powers  of  an  ordinary  administrator  P-  M.  .  is. 

After  "  adminifltrator  "  add  (/ 1)."  '.  «l. 

To  n.  (a)  add    ''gdt,   Hammond  To  n.  (<Q  add  **i,   Cop$  L.R.  16    AMm. 

L.R.  6  P.D.  104.''  CD.  49." 

To  n.   ib)  add  "  CUrht  v.  Clerke  Insert  "  {d  1)  r.  Cbp^." 

L.R.6P.D.  103;  to  a  Guardian,  ^A.  Ton.  (/)add  "44-5  Vic.  c.  49 

8e0  L.R.  4   P.D.  86;   to  Trustees,  (Irish  tenancy)  s.  14." 

gds,  MayeheU  L.R  4  P.D.  74;  to  a  Insert  "  (/  1)  Qdt.  Bridg$r  L.R. 

Stranger,  gdt.  Hastingt  L.R.  4  P.D.  4  Q.B.D.  77 
73." 


After  "(i)"  insert  "otherwise  than  by  payment  into  court  for  safe   p. 87,/.  19, 
custody  (i  1)" 

After  "  however  "  insert  "  (m)."  /.  «5. 

Insert   "(t  1)  r.  Knttpman  L.R.     27-8"  sbtM, 

18  CD.  305  /.  4-15  Add  "  (m)  See  r.  Morgan  L.R.  18 

To  n.  {k)  and  22-3  Vic.  c.  36,  s.    CD.  93.'* 

After  "  (a)  "  insert  '*  and,  when  the  executor  is  entitled  to  reimbursement   p.  S8,  /.  l. 
out  of  a  portion  only,  confines  them  to  that  portion  (a  1)" 

After  line  subjoin  "  and  also  to  make  an  underlease  (e  1),  but  not  to  give   1. 14. 
an  option  of  future  purchase  {e  V)** 

In    n.    (a)   after    "338"  insert    CD.  648."  Abtot. 

^^  March  y.  kuttett  (extreme  case)  3        {el)  Oceanic  S.  N,  Co,  y.  Suthtr- 
M.  &  Gr.  31."    And,  at  end  of  note,    bury  L.R.  16  CD.  236." 
add,    "That  the  creditor's  lien  is        Ton.  (A)  add  "modified,  Jones  v. 
never  greater  than   the    executors,     Sutherburg  L.R.  16  CD.  584." 
Farhall  v.  FarhaU  L.  R.  7  Ch.  123."        To  n.  (0  add  "  modified  in  Farhall 

Insert  "  (a  1)  Re  Johnton  L.R.  15    y.  Furhali:' 

Ton.  (y)  add  "qualified by .fi(0^#r    FumivaU^    in    which    it   has  been   p.44,  Abtef. 
v.  FurnivaU  L.R.  17  CD.  115."  decided  that  he  can." 

To  n.   (m)  add  "  and  Eager  y. 

After  "deceased  "  insert  "including  his  burying  place  {b  ly*  p  45  /  4 

Insert  "(6  1)  Matthewt  y.  Jeffrey    L.R.  6  Q.B.I).  290."  nu^,  ' 

To  n.  {d)  add  "as  to  its  meaning     7  Vic.  c.  187  s.  60."  p.  52,  Nota. 

in  case  of  charity  trustees,  see  16- 

For  line  20  substitute  "  Any  estate  of  inheritance  or  for  life  of  another,   p.  iz,  1. 90 
in  any  hereditament  which  has  been  vested  en  trust  or  mortgage  in  one 
who  dies  since  1881,  devolves  (as  regards  the  legal  estate  and  powers  of  dis- 
position and  the  like)  in  the  same  way  as  a  chattel  (b  I).    Ana,  on  the  death 
mtestate  between  1874  and  1882  of  a  " 

After  "  1876  "  insert  "  Fin  Ireland  1881]."  ^  /^  2S 

After  line  subjoin  "on  the  death  since  1881  of  one  against  whose  heir  /. 24, 
or  devisee  a  contract  is  enforcible    for  the  sale  of  a  freehold  interest 
(descendible  to  the  heirs  generally]  in  a  tenement,  his  personal  representa- 
tive can  convey  the  legal  estate  (el);  and  " 

Subjoin  "  Nor  can  the  legal  personal  representative  of  a  transferee  (dying  last  Une. 
before  1882)  of  a  mortgage  convey  or  surrender  as  above  {e  1)." 

Insert  "  ib  1)  44-6  Vic.  c.  41  s.    as  to  Ireland  by  44-6  Vic.  c.  41  s.    Notes, 
30  73." 

\e  1)  44-5  Vic.  c.  41  s.  4.  Insert    "  U  1)     Re     JSjpradbery^s 

To  n.  {d)  add  "repealed  as   to    mor^iys  L.B.  14  CD.  614." 
England  by  38-9  Vic.  0. 87  8.  48,  and 


ADDB2CDA  BT  eOBBIOBKDA. 


p.  86,  NaUa. 
p.  00,  U  17. 


NoU9, 


p,  61,  NotiU, 


p.  07,  /.  U. 
p.  60,  NoUa. 


p.  70,  /.  83. 


/.  36. 
/.  87. 

/.81. 


p.  71,  /.  8. 

NoUa, 


p.  78,  /.  6 


/.  10. 


After  n.  (a)  "  Accordingly,  Parker    v.  Leehmere  L.E.  12  CD.  267." 

After  <* benefit "  add  "  of  lier,  or" 

After  **  marriage  "  add  *'  but  the  role  does  not  extend  to  pit>peii'tj  belong- 
ing to  the  husband  and  wife  by  entireties  (/  1 ) ;  and  if*'  And  omit  '*  If 
however  " 

To  n.  (a)  add  **  Lowll  t.  Newton    CD.  516." 
L.B.  4  CP.D.  7,  extended,  Athworth       In  n.  {k)  I.  6,  after  <<  (e)."  insert 
y.  Outram  L.R.  6  CD.  769."  «  And,  as  to  life-interests,  Tatmttn 

Insert  "  y  1)  ^«»^  ▼•  ^«*^  L  R.    T.  Morrit  L.E.  11  CD.  779." 
14  CD.  606;   r.    Bryan  L.R.    14 

In     /.    1    after    '<  536 "     insert  iru$U  (past  income)    L.R.    12  £q. 

**Kmffht  T.  Kniffht   (which  shews  609." 

that  it  is  subject  to  any  lien  which  Ton,  (b)  add  '*  Cbnuiffton  ▼.  OiUUU 

the  disponor  may  haTe  against  the  46  L.  J.  Oh.  61;  aadobs.  iiLT,Gowm 

husband)  L.R.  18  Eq.,487;  Carr'a  L.R.  17  CD.  778." 

For  ''necessary"  substitute  ''desirable." 

In  n.   (e),  after   "s.   5,"   insert    u^ik^m// L.R.  5  P.D.  138  and " 
"held  retro-acti?e  in    Andtell   r. 

Omit  "  upon  the  bankruptcy." 

For  "(subject  •  •  •  discussed"  substitute  "immediately  on  the 
bankruptcy,  and  all  to  which  he  afterwards  becomes  entitled  passes  when 
U  1),  but  not  uDtil  (t  2),  the  bankruptcy-trustees  adopts  the  acqnisxtion 
(subject  of  course  in  either  case  to  the  rules  stated  ") 

Omit  "to  the  bankruptcy-trustee." 

After  line  subjoin  "  in  case  of  the  bankruptcy  of  Partners  the  sepante 
estate  of  each  (»  3) ;  and  includes  " 

After  "judiciary  law "  insert  "  allowances  bestowed  on  the  bankrupt  for 
his  maintenance  (m),  and  " 

Insert  "  (t  1)  Accordingly,  Me^gif    185  ;  Brittain  y.  Brmon  24  L.T.N.S. 
y.  Imperial  D,  Co.  L  R.  3  Q.B.D.    604." 
711.  (»  3)  Fhilpt  y.  Moore  L.R.  19  Bq. 


U  2)     Morgan_  y.     Knight     15    256. 
/.B.N.S. 


C.B.N.S.  669;  Herbert  y.  Sayer  6  Ton.  {j)  add,"  and,  astori^tBof 

Q.B.  965 ;   Wation  y.  Roberte  L.R.  action,  see  Smden  y.  Caru  L.R.  17 

12  CD.  380 ;  Jameton  y.  Brick  &e,  CD.  169." 

Oo.    Ld,     L.R.     4    Q.B.D.     208.  Inaf^Tt  ''(m)  Wlckt  r.  Wteke'LX 

Dewhurtt  y.    Vanlohe  L.R.    7   Oh.  17  CD.  70." 

After  '*  (a) "  add  "and  damages  which  he  may  haye  recoyered  for  a 
personal  wrong  (a  1)." 

In  n.   (a)   prefix    "  Williams    y.  fc.  Co.  y.  Turner  L.R.  6  Ch.  149. 

Chamber*  10  Q.B.  337,  modified  by"  To  n.  (»)  add  "  20-1  Vic  c.  60 1. 

and  omit  "  See ''  and  add  to  the  note  349 ;  and,  as  to  relation  back  Fmkr 

"  Emden    v.    CarU  L.R.    17   CD.  r.  Pellew  L.R.  6  CD.  181;  Eyk*  t. 

768."  Edward*  L.R.  16  £q.   99  ;  Dimmm 

Insert    "  (a  1)     Vine   r.     Wihon  r.  5mw// L.R.  6  Ch.  605 ;  2WAiifrr 

L.R.  8  CD.  364."  r.  Norton  25  L.T.N.S.  313." 

To  n.  {b)  add  "  see  also  Gt.Eastern 

For  "is  entitled  ♦  ♦  ♦  property"  substitute  "acquires  soek 
property  equally  with  the  other  property  of  the  debtor  ( — a)  but  is  entitM 
to  disclaim  it  (a)*' 

After  "  requires  him  "  add  "  (a  1)." 

After  "  disclaim  "  add  "  though  nOtauthorized  by  the  court  <«  1)" 


•  • 


ADDBKDA.  BT  COBJUOBKDA.  XXZl. 

After  "  liabiUties '»  innert  "  {e  1)"  ^.  ". 

For  "  property    ♦    ♦     •    interest  in  it  "  substitute  "  the  bankrupt's   i-  W. 
interest  in  the  property  (d)  tnd  that  only  {d  1)** 

For  "and  the  bankruptcy-trustee    ♦    ♦    ♦    estate"  substitute  "  the   /.«7-88foj<. 
bankruptcy' trustee  is  personally  liable  (/),  at  least  if  he  ha?e  entered  (i), 
unless  he  naye  disclaimed ;  but  of  course  he  is  entitled  to  reimbursement 
out  of  the  bankrupt's  estate  if  his  omission  aud  entry  were  proper/* 

Insert  **  (i)  This  seems  necessary  according  to  a  dictum  in  one  case  (h),    A'Um. 
but  unnecessary  according  to  another  (t),  in  wnich,  howeyer  {J),  entry  had 
taken  place/* 

I'refix  "  (—a)   WtUon  y.  Wallani    746. 
L.R.  6  Ex.  D.  156.  Omit  n.  (^). 

Insert  ''{a  1)  Bied  y.  Harvey  L.R.        Subjoin  *'  {h)  DreuUr  r.  Sohmon 
b  Q.B.D.  184.  L.R.  9  CD.  256. 

{c  1)  Xotrrvy  y.  Barker  L.R.  6  Ex.        (i)  W,  y.  JF, 
D.  170.  U)  W.  V.  W.  p.  156,  /.  8-9.' 

{d  1)  JFaiton  r.  Levy  L.R.  17  CD. 

For  **  precluded    ♦    ♦    ♦    entered  "  substitute  "  he  is  as  fully  precluded   P-  78,  /  -l— It 
from  disclaiming  before  as  after  entry  (a).** 

After  {e)  add  "  Of  course  a  banxruptcy-trustee*s  disclaimer  of  a  lease   ^*  14. 
belonging  to  a  bankrupt  who  had  sublet  does  not  affect  the  interest  of  the 
sub-lessee  Ic  IV* 

Insert  <*  (e  1)  Smalley  y.  Eardinge    L.R.  7  Q.B.D.  624.**  AMm. 

For  n.  is)  substitute  "  See  Coke's    the   Law    (2d.    ed.)    508   $qq,   ;  3   p.  75,  AUm. 
Entries  2  d;  1   Spence  on  Equity    Reeyes*  182. 
242,  last  par. ;  2  Keeves'  History  of 

After  " so  far*'  insert  "(«  1) *'  P-  '^ ^  !«• 

"Prefix  (a  1)  Morgan  y.  Bmpeon    L.R.  2  CD.  72.'*  ^^'^' 

After  "(<Q**  add  "  And  a  8  jlioitor,  impliedly  representing  that  a  leasehold   p.  80,  L  SS. 
which  his  client  is  mortgaging  exists,  and  afterwards  acquiring  the  property, 
seems  {d  1)  bound  to  make  good  the  representation.    But  a  person  denying 
under  the  representor  is  not  bound  by  the  representation,  at  least  if  he 
derives  by  a  dealing  for  yalue  without  notice  of  it  (d  2).*' 

Insert     ''  (d  1)      See    Keaie    y.        {d  2)  JT.  y.  P.  NoUb. 

Phillipe  L.R.  18  CD.  esp.  576. 

In  n.   (ft),  after   "  H.L.C  185"        In  n.  {e)  prefix  "  Bankart  y.  Ten-   P-  •«.  Notn. 
insert  **  Alder  ton  y.  Madieon  L.R.  5    iuni^L.R.  10  £q.  141 ;  Crook  y.  Sea- 
Ex.  D.  293.  ford  L.R.  10  Eq.  678. 

For  "  three  "  substitute  **  four  (—a)*'  p.  84,  /.  i. 

For  "  and  therefore    ♦    ♦    ♦    («)*' substitute  "(#),  and  money  deriyable   /.  la. 

under  an  insurance  which  the  yendor  has  effected  on  the  property  against 

fire  is  not  considered  incident  to  the  property  at  all  [e  1],  and  neither, 

therefore,  fall  under  this  rule.*' 
Prefix  <*  (—a)  An  admirable  case        Insert   <*  («  I)  Bapner  y.  Fruton   ^^if^* 

on  this  subject  is  Bob^rUon  y.  Bkel-    L.R.  18  CD.  2,  esp.  p.  6." 

ton  12  Bea.  260." 

After  *' income)"  insert  "or  begins  to  exerdee  acts  of  ownership  (a  1),    p.  89,/. 4. 
though  he  deriye  no  profit  (a  1) )," 

Alter  <* money"  add  ''eyen  on  a  compulsory  puxohase  (b  1),  in  which   /. 8. 
case  the  moment  when  the  jury  aseess  the  amooDt  ia  deemed  to  be  Uiis 
time  (6  2)" 

After  *  ^absolutely  "  iniert  **  (rf  I)"  /.  is. 


▲DSBHDA.    BT    OOMUOSirOA. 


Ltl. 


Notea. 


p.  90,  NaiMS, 
p.  96,  /.  90. 
Notea. 


p.  94,  /.  94. 


p.  99,  /,  5. 
/.  7. 

/.  10. 


p.  lot,  J^Mat. 


p.  104,  /.  S. 
2.  Mi 


After  "(/)"  robjoin  "  (i)." 

InMrt,  <<  (i)  Before  the  apportiomneiit  act  a  purchaMr  was  entitled  to 
income  from  the  next  preceding  quarter-day  on  sale  of  a  tenement  (/),  or 


the  next  preceding  account  day  on  sale  of  a  business  {gV 

Insert    "(a  1)   BaUard   v.    Shmti    G.t.  PI.  180;  &oimw  t.    light  ilK 
L.B.  16  CD.  122.  163;  and,  as  to  a  Mortgagee,  Bmtm 


(b  1)  Figott  V.  G.  WJL,  Co,  L.R.    v.  B<mn$r  7  Sim.  427. 
18  CD.  147.  In  n.  (/)  omit  the  lart  three  linss. 

(b  2)    Be  EeelMhiU  X.  Bd,  L.R.        Subjoin  *'  {g)   Wrm  t.  Kirtm   8 
13  CD.  366.  Vea.  6U2." 

{d  1]  PrtfuUrgatt  y.  Byrt  I  L.  k 

In  n.  (b)  prefix  <*  figgoU  &  (?.  ^.J?.    Cb.  L.R.  18  CD.  147.** 

I 
Aiter  ''beneficial  interest*'  insert  ''and  a  disposition  contrary  to  the 
intention  of  the  parties  will  be  rectified  (A).'* 
To  n.  (e)  add  "  Coulticat  y.  Swan    (m  which   probably    the    eyidnee 


22  L 


•  n.  (e) 
.T.N.S. 


639. 


would  not  haye  been  thought  siiffi- 
Subjoin  "  (A)  Weknan  y.  Weknan    dent  but  for  the  element  of  aurprise) 
L.B.  16  CD.  670  ;  Lovety  y.  Smith    L.B.  15  CD.  666. 

After  "  disponor  **  insert  "  and  the  same  principle  applies  to  a  payBsnt 
which  an  execution-debtor  makes  to  the  sheriff*s  officer,  until  the  cnditor 
assents  to  it  {e  1].'* 

To  n,   (e)   add  "  and,  when  the  L.B.  9  CD.  301.*' 

subject   of  the   trust  is   a  Bill  of  To  n.  (iQ  add  "  and,  as  to  BiDs  of 

Exchange,  see  Buchanan  y.  FindUg  Exchange,  Buehanmn    t.   Fimdkg  4 

4  M.  &  B.  693.  M.  k  B.  692." 

Insert    "  {e  1)  Brooks  r.   Eataall 

After  "  reliance  "  add  "  (6  1)" 

After  "  binding"  insert  "  (i)" 

After  "  (<Q"  insert  "  and  only  if  he  intentionally  disappointed  them,  and 
so  shewed  a  dishonest  mind  (d  1)" 

Insert  "  (i)  It  has  been  recenUy  (i)  laid  down  that  fiye  circumstanoes  are 
necessary  to  the  enforcement  of  a  r^resentation. — Theoe  are  subatantiaDT 
(1)  a  belief  in  the  representation;  (2)  Acts  in  reliance  (j)  on  it;  (Sj 
Knowledge  on  the  representor's  part  that  he  is  not  bound  otherwiae  thni  uj 
the  representation  to  make  good  what  is  represented,  (for  "  construetiTS 
notice,''  that  is,  the  means  of  knowledge,  is  not  sufficient  Ql)  ) ;  (4) 
Knowledge  on  the  representor's  part  that  the  representee  is  deceiyed ;  (6) 
Inducement.  It  was  also  laid  down  (/)  that  constructiye  notice  of  us 
untruth  of  the  representation  (being  one  of  fact)  does  not  preclude  rdief.** 

Insert  "(^1)  Willmott  y.  Barbtr  ImeTi  **  (d  i)AldersonT,Maddiioit 
L.B.  16  CD.  106,  /.  28-30."  L.B.  7  Q.B.D.   174,    oompd.  with 

Ton.  {e)  add  "Dashwood  yJermynt    Loffut  y.  Maw  3  Gifif.  692. 
L.B.  12  C.D.  776.  7t)  W,  y.  -8.,  L.B.   15  CD.  106, 

In  n.  (d)  after  "  2  Giff.  1 "  insert    I.  26-p.  106,  /.  7. 
"  compromised  on  appeal,  as  appears        {j)  W.  y.  B,  p.  106  /.  21. 
from  L.B.  17  CD.  366."  Ik)  W.  y.  B.,  p.  106,  /.  26  9qq. 

To  n.  (rf)  add  "  W.  y. .».,  p.  106        (/)  W.  y.  B.,  p.  106,  /.  8  sff. 
*.  X. 

In  n.  (<f),  /.  6,  after  "text,"  add    Hare  191." 
"  but  modified  by  Smith  y.  Capron  7 


After  "  incurred  "  insert  •'  (—a)" 
After  "  inducement"  insert  "  (a  1)" 


After  "subjeet"  insert "  (a  2) 


.i?  'y 
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Prefix  "  {—a)  See  however  on  this  (a  l)\irorrit  y.  Jackion  8  Giff.  390.    Abe«. 

point  SallY.  B$Uy  5  Sc.  N.R.  509,  (a  2)  See  iTar^  y.  Eart  L.R.  18 

and    the    head     << Executor"     in  CD.  685,/.  16— p.  692,  I  2,  and 

Fisher's  Digest.      And,  as    to  the  the  cases  there  cited." 

amount  of  damages  recoverable,  see  To  n.  Vb)  add  ''  And  see  r.  King 

Metcalfe  y.  Fowler  6  M.  &  W.  831,  L.R.  16  £q.  521." 
and  Hanslip  y.  Fadwiek  5  Ex.  616. 

To  n.   (A)   add  "L.B.  6  C.P.D.    348 /.  5-10."  p.  W,  Notes, 

To  n.  (e)  add  "  fFhite  y.  Sunt  23       To  n.  (/)  add  "  See  Hob.  71."         P.  108,  Motet. 
L.T.N.S.  659." 

Omit  "  or  dropped  into  the  Post "  P-  1W»  '•  W- 

For  <'or  (e)  posting"  substitute  '<but  a  retraction  bj  letter  does  not    LIS. 

invalidate  an  acceptance  occurring  after  it   is  posted  but  before   it  is 

delivered  {e) " 
For  "not,"  substitute  "not; — a  new  contract  between  the  same  parties  /.  is. 

providing  that,  for  the  same  consideration  by  which  the  previous  contract 

was  supported,  something  of  the  same  kind  as  was  therein  stipulated  for 

shall  be  rendered  (^  1)  and  not  providing  that  the  previous  contract  shall 

continue  in  force  {ff  2) ; — " 
For  "  oflferor,"  substitute  "  oflTeror ;— "  {•  "•• 

After  "  offeree "  subjoin  ** ;-"  ^'  f' 

After  ** acceptance*'^  add  *< Hence,  the  death  of  a  party  to  a  contrast    '•**• 

some  of  the  terms  of  which  were  to  be  left  to  arbitration,  occurring  before 

the  award  is  made,  terminates  the  contract  (A  1)." 

To  n.  (c)  add  ^'Figott  ^  a.  W.R.        Insert  "  (^  1)  Re  Badeock  (special    Notee. 

Oo.  L.R.  18  CD.  147.  circumstances)  L.R.  17  CD.  361. 

To    n.   («)  add   ''Byrne  y.    Vm        (^2)    Suggested    L.R.   17    CD. 

Tienhoven  L.R.  6  CP.D.  344 ;  eontra,    366,  /.  17—20.  [Vez.  240." 

see"  (Al)  BlundeU  v.    Brettargh    10 

To  n.  (g)  add  "  somewhat  qualified    Q.B.D.  860."  P-  HO,  NoUt. 

by  Stevenson  y.  Me.  Lean  L.R.  6 

After  "  hold  "  insert  "  when  the  Crown  is  disponor  {b  I) ;  nor  "  p.  Hi,  /.  lO. 

After  "(c)"  insert  **  Nor  does  it  appear  that  a  Maniea  Woman  who,  as    ^  W. 
regards  separate  property  which  she  is  restrained  from  anticipating,  dis- 
affirms a  covenant  contamed  in  a  settlement  made  during  her  infancy,  is 
bound  out  of  such  restrained  property  to  compensate  Sie  other  parties 
interested  under  the  settlement  (b  sy' 

Insert  "  (b  1)    8d.    Gumming   v.        (b  2)  Smith  y.  Zueaa  L.R.  18  CD.    ^o^- 
Fletcher  2  J.  &  W.  337—46.  545—6." 

After  "  (/)  insert  "  unless  his  insanity  consist  merely  in  such  delusions  as    P*  ^^^  ^  ^^* 
do  not  impair  his  power  of  protecting  his  own  interests  (/  1)" 

Insert  "(/l)J«iA;wMv.A#om#L.R.     14  CD.  674."  ^o^- 


To  n.    {e)  add  "  and,    as  to  the  Kingeman  L.R.  6  Q.B.D.  122." 

kind  of  insanity  which  has  this  effect.  To  n.  (/)  add  **  See  J<mea  r.  Jones 

Smee  v.  Smee  L.R.  6  P.D.  86."  L.R.  18  CD.  109." 

To    n.    (e)    add    *' Kingsman    y. 


p.  117,  AMe*. 


For  these  lines  substitute  '*or,  (so  far  as  chattels  (&  1)  are  affected)  be   P*  118,/.  6-7. 
made  under  a  power  {b  2)  not  exercised  by  will  {b  3) ;  or,  (so  far  as  chattels, 
or,  perhaps,  other  subjects  (c)  are  affected,)  be  made  under  a  power  con- 
ferred in  terms  indicative  of  an  intention  that  it  may  be  exercised  during 
infancy  (e  1)  and  not  exooised  by  will  {b  8)." 


A.'pp,  5. 


▲DDIMDA   BI   OOBXIOXHDA. 


/.  10. 
N0U9, 


p.  119,  /.  5. 


/.  19. 

/.  19-SO. 
NaUa, 


p,  121,  Note*. 


p.  184,  A  9. 
NaUs. 


p.  196,  Ndn. 
p.  137,  Natet. 

p.  198,  /.  17. 

/.  18. 
Nota, 


p.  139,  /.  1. 
NatM. 


Add  <*  or  be  (when  the  infiuit  is  a  Mairied  Woman)  an  ai 
sign  &c.  a  deed,  or  do  any  act,  on  her  behalf  {d  1).*' 

To  n.  (i)  subjoin  ''  But  Cotton  L.  J.  dissented  (n)  firam  tliia  dootxine,  aad 
an  appeal  will  probably  be  brought,  unless  the  o^er  ground  if)  an  which 
the  case  was  decided  be  thought  condusiye.  Besides,  tlie  ooetzina  will 
probably  be  restricted  to  in&nts  aboye  the  age  of  oonaent  (p).  Ths 
reasoning  of  the  court  {a)  is  in  some  degree  inapplioahle  to  an  nnmained 
infant.  An  intention  that  the  power  should  be  exercisable  duzing  infiney 
has  been  (r)  imputed  on  slight  grounds." 

Insert ''  (b  1)  Be  D^Angtbau  L.R.        (d  1)  44-5  Yio.  o.  41  a.  40. 
15  CD.  244  /.  3-5,  246.  (n)  D'A,  p.  240-1. 

{b  2)  lyA.  p.  232-5  (and  else-  (0)  D'A.  p.  241-2,  248  iL  9, 240 
where),  oyerrulmg  the  opinion  ez-    /.  8. 

pressed  in  Sugden  on  Powers  (8th        (p)  See  Co.  Litt  78  b,  89  b,  aid 
ed.)  912,  178.  Harg.  n.  (6). 

(b  3)  7  Wm.  IV-1  Vic.  c.  26,  s.  7.        (j)  I>'A.  p.  245. 

lb  4)  Conceded,  D'A.,  p.  235.  (r)  D'A.  esp.  p.  236-6,  246-7. 

(el)  Oardrou^i tettlement;  jyd. 

After  line  add  in  new  par.  **  A  mairied  woman  cannot,  wliOe  under  sge 


(a  IV  waiye  her  right  (a  2)  to  a  Settlement     And  a  mairied  woman 

(a  3}  unable  to  diuiffirm  a  yoidable  contract  made  during  in£uicy  saye  si 

regards  her  separate  estate  (a  4),  though  perhaps  (a  3)  her  hnaband  may  di 


so. 


i: 


After  **  {0) "  insert  **  and  an  infieuit  may  consent  to  a  yaziation  of  inyesfc- 
ment  by  trustees  (#  1)." 

For  "  if  these  "  substitute  »*  of  the  aboye." 

(a  1)  Shiptoay  y.  BaU  L.R.    16  38  L.T.N.S.  466. 

CD.  376.  Insert  "  (#  1}  Cardrot^t  wttUmmt 

[a  2)  Explained  aniSy  p.  60."  L.R.  7  CD.  723." 

Insert  **  (a  3)  Smith  y.  Zueat  L.R.  To  n.  (A)  add  *'  See  .TofMi  r.  Jam 

18  CD.  544,  /.  10-3.  L.R.  18  CD.  109." 

After  n.  (0)  add  *<r.  Smith's  will, 

To  n.  (a)  add  *'  Lovesy  y.  Smith  on  Surprise  is  Ifamm  y.  jimUta^  II 

L.R.  15  CD.  665."  Yes.  25,  indexed  in  the  digests  under 

To  n.  {b)  add  "  an  important  case  the  head  ''  Mistake." 

After  "  not "  insert  "  it  seems." 

To  n.  {d)  add  »» which  howeyer  To  n.  M  add  *'  And  r.  BrttmU 

seem  to  be  set  up  again  by  r.  King  estate,  L.R.   17    CD.    416,  is  also 

L.R.  14  CD.  179.^'  contrary." 

To  n.   (i)  add  ''  Austin  y.  Mead  Ch.  30. 

L.R.  15  CD.  661 ;  r.  Mead  50  L.J.  To  n.  (*)  add  "  see  A.  y.  M, ;  Jf. 

To  n.  (e)  add  ''  as  to  disclaimer  by  Willani  L.R.  5  Ex.  D.  166." 
a  bankruptcy-trustee  see    Wileon  y. 

After  **  prodigal "  insert  **  (<f),  or  a  person  about  to  engage  in  buaiDSBs 

(d  1)," 

Omit "  (d)r 

To  n.   (b)  add  "  See,  as  to  the  L.R.  15  CD.  668." 

form  of  the  power  of  sale  in  a  mort-  To  n.  {/)  add  "  And  aee  Selsham 

gage,    Coekbum    y.    Edwards    (1st  y.  BameU  (a  singular  case)  21  W.E. 

pomt)  L.R.  18  CD.  449."  309." 

Insert  "  {d  1)  Henry  y.  Armstrong 

After  *'  (a) "  insert  <*  and  Recklessness  (which  is  presumed)  on  the  pazt 
of  a  SaUor  (a  1)." 

Ton.  (i)  add"  (i)." 


ADDENDA    IT   OOBBIOHTDA. 

Inaert  "(a  1)  How  v.  midon  2        Add  "  (t)  Acooidinffly,    Judd  t. 
Vez.  618,  /.  10-1 ;  Toiflour  Y.Boehfort    Or$m  46  L.J.  Ch.  108/' 
id.  281." 

After  **  husband  {jg)  "  inMrt  "  patamour  (y  1)"  p.  181,  /.  «1. 

To  n.   (a)    add    **  Bainbrigge  v.        Inaert    **  (^  1)     See    CouUon    v.   A&tei. 
firotrfw  L.R.  18  CD.  188.*'  Allison  2  D.O.J.F.  621." 

To   n.    {a)    add  "  Bainbrigge  t.        After  n.  (i)  add  "  See  Bainhrigge  p.  13S,  JNTotet. 
JroiTfw  L.R.  18  CD.  188."  v. .»." 

After  "  of  "  insert  "  (c),  or  in  paying  off  a  chaive  upon  {p  1)"  p.  135,  U  6. 

Insert  "  (b  2)  Re  LynalVt  trusts    L.R.  12  CD.  211."  A&««. 

In  n.  ia)  after  "  H.L.C  338  "    nation)  L.E.  11  CD.  940."  p.  136,  Natn, 

insert  "  Champney  y.  Dewey  (expla- 

For  "it"  substitute  "any  separate  property  whicb  sbe  had  wben  she   p.  is7,/.  16. 
made  the  contract  {g  \)  and  was  not  prohibited  irom  disposing  of  {g  1)  and 
has  not  disposed  of  {jg  1)" 

After  "  property  "  insert  '*  and  so  she  can  confirm,  and  can  as  regards   /.  sf. 
her  separate  estate  disaffirm  or  partly  affirm  and  partly  disffiim,  a  yoidable 
contract  whidi  she  made  during  inumcy  U  \Y    But  the  confinnation  only 
extends  to  property  which  she  could  then  bind  by  a  fresh  contract  U 1)." 

Insert    ^  1)    riks  y.   Fittgibbon    no  specificlien  accrues,  Bcmnson  y.    jifytss, 
L.R.  17  CD.  464,  overruling  Flower    Pickering  L.R.  16  CD.  660.*' 
y.  Buller  L.R.  15  CD.  666.^'  Insert  "  {j  1)  Smith  y.  Lueas  (2d. 

To  n.  (A)  add  *«  P.  y.  E.  L.R.  14    and  3d.  points)  L.R.  18  CD.  631." 
CD.  837 ;  and,  as  to  the  rule  that 

After  line  add  "  can,  whether  under  age  or  not,  authorize  any  person  to  p^  133^  /,  j, 
sign  &c.  a  deed  or  do  any  act  for  her  (a  1) ;  and  " 

After  line  add  <'  or  conaent  to  payment  of  the  proceeds  of  it  to  her  /.  12. 
husband  (/I)." 

After  "  electing  "  insert  **  (/)  or  consenting  (/ 1)."  /.  la. 

After  "  in  Court"  add  ''  and  ahe  may  by  accepting  benefits  under  a  settle-   /.  14. 
ment  become  precluded  from  setting  it  aside  (/ 1)." 

After  "  of  It"  insert  "  And  she  may,  by  written  ig  1)  authority  to  her  /.  16. 
ooimsel  {g  2),  elect  to  have  property  sold  under  the  Partition  Act 

After  "  contracts  "  insert  "  (t  1)."  /.  aa. 

Insert  **  (a  1)  44-6  Vic.  c.  41  s.40.    CD.  612.  Notes. 

is  1)  Wheeler  4  D.G.F.J.  640.  (a  2)  OrookeB  y.  JFhitworth  L.R.10 

if  1)  r.  SmUh*s  wiU  38  L.T.N.S.    CD.  289. 

6.  (t  1)  Fike  y.  FUzgibbon  L.R.  17 

{g  I)  Orange  y.   Whits  L.R.   18    CI).  464." 
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^  After  **(^e) "  add  **  and  the  court  can,  with  her  consent  and  for  her  benefit,   p.  139,  /.  7. 
bind  her  mterests,  eyen  in  property  from  anticipating  which  she  is  tiius 
restrained  {s  1)" 
After  *'  U )  "  insert  "  or  die  intending  to  do  so  (•  1),"  /.  14. 

Insert  *•  {e  1)   44-6  Vic.  c.  41  s.        "  (t  1)  Gde.  of  S.  A.  Cooper  L.R.    Notes. 
39."  6  P.D.  34." 

To  n.  {h)  add  *'  as  to  acknowledge-    L.J.CL.  32."  p.  140,  l/ioes, 

ments    abroad    see    r.     Smith   60 

After  line  add  **  But  a  Representation  by  a  married  woman  respecting  her  p.  ui,  /.  10. 
property  binds  it  (d  1)  though  it  be  not  settied  to  her  separate  use  (d  1)." 

Add"0|r)"  lastHne, 
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AcUt, 


p.  14S,  Niftet. 

p.  147,^17. 

Notet, 

p.  156,  Notet, 

p.  157,  Natei. 


p.  1A8,  /.  16 
p.  160,  Notet. 


p.  168  HeadJine. 
Notet, 


p.  168,  /.  15. 
Notes, 


p.  169,  /.  8 
Notet, 

p.  170,  Notet, 

p.  171,  iVbfet. 

p.  173,/.  13. 

/.  16. 
NoUt, 


Insert  **  (<f  1)  Sharp  y.  i^oy  L.B.  4  M,  Bk,  y.  JSoyiiM  L.B  15  aD.  42." 
Ch.  35."  Subjoin  «(^)  Dav%9  Y,€hodmaM  L.E. 

To  n.  («)  add  ''qualified  in  National    6  C.P.D.  128." 

In  n.  id)  prefix  "  r.  D'Angibau    246." 
(2d.  point)  L.B.  15  CD.  241-2,  243, 

After  "  posted  "  insert  *'  (^),  or  arriving  with  the  offiaror  after  that  tUM 
(^  1),  or  not  arriving  with  him  at  all  (^  2)  ^'  After  "  too  late  '•  omit  "(^)." 

Insert  **(^  1)  Stevenson  y, Me  L$an  Byrne  %  Co,  y.  Loon  ^  Co,  46 
L.R.  5  aB.D.  360-2.  L.J.C.P.  316." 

(^  2)  Sd.  L.B.  5  Q.B.D.  352,  citing 

To  n.  {e)  add  '*  South  Eseex,  fc.  Co, ;  and,  as  modifying  theae,  Nttai 

Co,  L.B.    11   £ci.   157;    Crouch  y,  Invettment  Co,  L.iai,  SCh.  366  {aUd" 

Credit   Foneier  L.B.    8   Q.B.   374.  cized  in  Hiffgine  ^  Co.  L.B.  3  Ex. 

See  also  Blakeney  Ordnance  Co,  L.B.  396) ;    and,   as  inconaiaeiitent  vitii 

3  Ch.  154;  Oen.  Estates  Co,  L.B.  3  them,  Qraham  y.  JokfisonIj,B^  8  £q. 

Ch.  758 ;  and  Dixon  y.  Su^anseaf  ^c,  36." 

To  n.  {e)  add  '*  44-5  Vic.  c.  41  s.  10    an  affirmance  of  preexisting  law.** 
which  seems  to  be  little  more  than 

After  "  {%) "    insert  "  restrictions  which,  however,  do    not  extend  to 
covenants  in  leases  made  since  31st  Dec  1881  (<  1)" 
After  *'(>)"  add  <'  at  least  in  case  of  a  Lease  made  31  Dec.  1881  (i  1)" 
Insert  "(t  1)  44-5  Vic.  c  41  s.  10  " 

To  n.  (c)  add  **  Corder  v.  Morgan    in  sale)  18  Ve«.  344." 
(covenant  by    mortgagor   to  concur 

After  *'  XIX  '*  add  "  (— «)" 

Insert  *'  (—a)  Hook  v.  Kinnear  3  L.B.  16  CD.  125." 

Swan  417.  To  n.  {e)  add  '' Lloydo  Y.Empr 

To  n.  (a)  add  "r.  Empress,  #<?.  Co,  L.B.  16  CD.  290." 

After  "me"  insert  "W" 

Insert  *^(i)  Since  the  aoove  was  written,  a  case  {e)  in  which  that  {c)  xelied 
on  in  the  text  was  not  cited  has  been  decided  on  appeal,  on  two  gitnmdi, 
both  open  to  much  doubt.  The  second  amounts  to  mis : — that  a  covensBt 
which  an  intending  husband  (in  consideration  of  the  marriage,  which  ii 
afterwards  solempized,)  makes  with  his  intended  wife,  that,  if  he  surviw 
her,  he  will  aissign  her  choses  in  action  to  those  who,  if  she  had  died  intestate 
absolutely  entitled  to  it  and  a  spinster,  would  have  been  entitled  to  it,  Aantiwt 
be  enforced  at  their  suit.  The  court  admitted  that  a  declaration  of  trust  to 
the  same  effect  would  have  been  effectual. 

Insert  "  {e)    Be  L'Angibau  L.B.     15  CD.  241—2." 

For  "to  bind  the  heirs  («)"  substitute  "(a)  if  made  before  1881  (a  IV* 
Insert  "  (a  1)  44-5  Vic.  c.  41  s.     59." 

To  n.  {e)  add  "  44-6  Vic.  c.  41  s.     11." 

To  n.  (a)  add  "  See  Buxton  y.    MuUer  L.B.  15  CD.  289." 

After  '*(&)  insert  *'  save  that,  when  it  is  contained  in  a  lease  made  «»m^ 
1881,  the  legal  estate  seems  {b  1)  unnecessary." 
After  "  pay  "  insert  "(or  permit  a  distress  for  ie  1)' 
Insert  "(*  1)  44-6  Vic.  c.  41  s.  11 "    327." 
(c  1)  Daniels,  Stepney  L.B.  7  Eq. 


k»» 
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After  **{h)  insert  **  except  it  seeniB  {b  1)  when  the  covenant  was  contained   P*  ^78,  /.  15. 
in  a  lease  made  since  1881." 

Insert  "(i  1)  44-6  Vic.  c  41  s.  11."  A&tefc 

To  n.   (/)   add    "  Steele  v.    Me    Einlay  L.R.  6  Ap.  764."  p.  178,  NotM 

After  **  formalities  "  insert  "(A  1)"  p.  179,  /.  16. 

Insert    "  (A  1)  Loffus    t.  Maw  3        To  n.   (t)  add  "  explained,  as  to   ^'°^' 

Giff.  692,  and  the  cases  which  led  to  representation  by  an  agent,  Swift  y. 

the  statutes  cited  in  the  next  note.  Jewebury  L.E.  9  Q.B.  301." 

After  "  Disposition  "  insert  "  of  a  Copyright  (— n)  or  "  p.  180,  L  1. 

Prefix  "  (— «)  Leyland  v.  Stuart    L.R.  4  Ch.  419  "  iVota. 

To   n.   is)  add  "This  rule  was        Ton.  (A)add"Ciiw  v.  Eaetinge   p.  181,iVW«. 

admitted, but  practically  contravened,  L.R.  7  Q.B.D.  128." 
in  Long  v.  Millar^  L.R.  4  C.P.D.        To  n.  (•)  add  "  and  see  Shardlow 

450."  V.  Cotterelllj.^.  18  CD.  280." 

To    n.     {h)    add    ""Property"  ?FAi«tfi^  L.R.  10  CD.  619."              p.  182AW«. 

Shardlmo  v.   CottereU  L.R.  18  CD.  To  n.   («)  add  "  Qdt.    Wxlkineon 

280,  and  cases  there  cited.   See  also,  L.R.  6  P.D.  100." 
as    to   the    consideration,   Hall   r. 

After  line,  insert  in  new  par.,  "  And  only  if  they  be  of  a  character  not   p.  188,  /.  85. 
readily  explicable  on  any  other  assumption  than  that  the  contract  relates  to 
the  subject  to  which  it  is  alleged  to  relate  (i  1)." 

Insert  "(•)  Alderton  v.  Madditon    L.R.  7  Q.B.D.  178"  Notee. 

After  line  add,  in  new  par.,  "  And,  by  an  extension  of  a  principle  already  p.  189,  Ztut  kne. 
(a)  discussed,  an  informal,  and  even  an  unwritten,  testamentary  disposition 
of  the  beneficial  interest,  is  effectual  (A;),  whether  the  intention  that  the 
beneficial  estate  shall  pass  in  some  different  way  from  the  legal  estate  be 
disclosed  on  the  will  (/)  or  not  (m),  provided  the  legal  estate  be  effectually 
disposed  of  by  the  will  (m),  and  the  intention  as  regards  the  beneficial  estate 
be  formed  before  the  completion  of  the  will  (»)  and  disclosed  to  the  disponee 
of  the  legal  estate  before  the  death  (o)  (whether  before  (p)  or  after  {q)  the 
will).  But  it  has  been  said  (i)  that  in  other  cases  part  peiformance  wUi  not 
take  a  case  out  of  the  statute  of  wills,  and  that,  consequently,  a  partly 
performed  oral  contract  to  leave  by  will  is  not  enforcible  (i^,  unless  the  acts 
of  part  performance  are  such  {»)  as  would  cure  the  defect  of  indefinitive- 
ness  (0- 

In  n-  (b)  after  "  G.M.G.   366 ;"    82.  .  y<^. 

insert  SaU    r.    Whitting  L.R.    10        (ft)  See  r.  F,  p.  606  /.  32. 
CD.  619."  lo)MeC.y,G, 

Insert  "  (J)  Ante,  p.  166  n.  (i^.  (p)  As  in  r.  F.,  and  in  most  of  the 

{k)  Re  Fleetwood  L.R.   16  Cf.D.    cases. 
594.  {q)  Mo9$  v.  Cooper  IJ.  &  H.  367 

Aldereon  v.  Maddison  L.R.  7 
181,  /.  18-21. 
649,  and  the  result  of  the  obs.  in        (e)  ZoffUs  v.  Maw  3  Giff.  692. 
MeCormiek  v.  Orogan  L.R.  4  H.L.        [t)  Bee  AnU,  p.  ^9." 


14.  (q)  M 

(I)  r.  F.  p.  607-8.  (r)  A 

(m)  Riordan  v.  Banon  10  Ir.  Eq.     Q.B.D. 


To  n.   (t)  add  "And,  as   to   a    27  W.R.  410."  p.l9l,A&te«. 
fiduciary's  nnsband,  see  r.  FtppereU 

To  n.  (a)  add  "  Cane  y.  AUen  2    Dow  289."  P-  IW  ^'^' 

Omit  "or"  p.  195,/. 8. 

After  *'  \d) "  add  ''or  the  right  to  sue  on  an  adyantageoas  oontreet  into  ^ 6. 
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Natn. 

p.  19flk  /.  19. 


NcUt. 


p.  109,  Notts, 

p.  SOO,  /.  28. 

NattM. 

p.  SOI,  J^otet. 

p.  809,  Notts, 

p,»e,N0tei. 

p.  907,  Nstet, 

p.  906,  /.  S. 

p.  309,  Nottt, 

p.  913,  /.  19. 

p.  318,  Ab<«. 

p.  918,/.  9 

Aote. 

p.  317,  J^>««. 

p.  918,  All. 

whiohbe  has  by  his  fidndaiy  position  been  enabled  to  enter  {d  1)** 
Insert  **  {d  1)   Whaley  Bridge  fe.    Co.  y.  Onm  L.R.  6  Q^.JS.  109.*" 

After  line,  subjoin,  *'  and  much  less  is  he  bound  to  giye  up  a  pnft 
derivable  from  a  contract  into  which  he  had  entered  before  d»  beesM 
fiduciaiT,  (as,  the  money  on  an  Insurance  which  he  e£focted  against  &• 
before  he  contracted  for  the  sale  of  the  property  to  one  who  daims  Ik 
money  on  account  of  a  fire  which  happened  after  the  making  of  the  oontnet 
of  sale  (/ 1)  (i^,  especially  if  it  happened  before  the  day  fixed  fx  oomplste 
(/  2),  unless  tne  money  was  annexed  by  contract  to  the  estate,  as  by  si 
agreement  that  it  should  be  expended  in  rebuilding  (/  3)  ). 

Insert  '*  (i)  A  mention  of  tne  poticy  in  the  conditiooa  of  sale  mi^bs 
held  to  imply  a  contract  that  the  pnrohaser  should  Have  Uie  benefit  of  IL 
This  would  oe  consistent  with  (/  1)." 

Insert  "(/I)  Baffmr  v,  Pr$$Um    87-8, 
LR.   18  CD.   1,    and,  as    to  the        (/S)  Qardm  v.  Ifignm  23  U. 
appUcabiUty  of  the  14  Geo.  Ill  c.  78    Gh.  478,  explained  L.  R.  18  CD.  8.** 
see  p.  7.  To  n.  {jn  add  **  Moon  y.  CktA 

(/ 2)  As  in  1?.  V.  P.  See  p.  6,  /.    L.E.  1  CD.  447." 

To  n.  {«)  add  **  Favostm  v.  Brown    L.R.  13  CD.  202.f^ 

After  line  add,  *^  contracts  in  derogation  of  the  Irish  Land  Aol  1881  m, 
in  general,  void  {e  1)." 

To  n.  (e)  add  *<  Faw9on  y.  Brown  Insert  **(0  1)  44-5  Yic.  c  49  i. 
L.R.  13  CD.  202."  22." 

To  n.  (/)  add  <*  and  see  Jenmr  y.  Twmer  L.R  16  O.D.  188." 

To  n.  {d)  add  «  Megion  y.  Emdk  L.R.  16  CD.  198." 

To    n.     (a)    add    *<  RoutiUon    y.  Boutilhn  L.R.  14  CD.  351." 

To  n.  {J)  add  <•  modified  Seear  y.  Zawton  L.R.  15  CD.  426." 

To  line  add  *^  So  an  assignment  of  a  debt  to  the  King  is  yoid  (a  1)." 
Insert  **  (a  1)  7  Ja.  I.  c.  15."  as  above." 

To  n.  {e)  add  **  extended  44-5  To  n.  (k)  add  *<  Notill  y.  SmOk^ 
Yic.  c.  41  s.  10-2."  (in  which  there  were  special  dxesB- 

To  n.  {d)  and  n.  («)  add  "extended    stances)  L.R.  15  CD.  679." 

To  n.  (g)  add  "  and  in  NeviU  y.    SnelOng  L.R.  15  CD.  679." 

After  **  {e) "  insert  '*  or  stock-in-trade  or  the  like  coming  in  flubstitstioi 
for  that  previously  existing  {e  1)." 

In  n.  {b)  insert  Beldmg  y.  Bead  3  Andrade  L.R.  14  CD.  818,  viA 
H.  &  C  966."  Uatham  y.  Amor  88  L.T.N.8. 7««." 

Insert  "  {e  1)  compare  Ziuarua  y. 

To  n.  (rf)  add  "Sugdenon  Vendors    (14th  ed.)  717-8." 

After  "  {e)  "  insert  **  even  though  the  disponor's  interest  was  but  ftrtbi 
life  of  anotner  (in  which  case  the  first  taker  is  no  more  entitled  to  bar  lb 
Hhift.ing  clause  than  he  would  be  if  the  disponor  had  been  owner  ia  In 
(e  1))?' 

Insert  **  {e  1)  Re  Barber's  aetiUd    estates  (1st  point)  L.R«  18  CD.e2i* 

To  n.  {d)  add  <<  Astley  y.  Miekle-    thwait  L.R.  15  CD.  59." 

After  line  add,  «  But  it  has  been  held  {b  1),  that  a  llmit,itiqn  ia  wti^ 
the  alternative  of  the  contingency  happenmg  after,  aa  well  bm  that  di^ 
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happening  before,  the  expiration  of  the  preceding  estate,  is  mentioned,  will, 
when  the  limitation  is  to  a  daas,  be  construed  as  a  limitation  to  two  classes, 
namely,  those  with  respect  to  whom  the  contingency  happens  after,  and 
those  with  respect  to  whom  it  happens  before,  that  expiration;  and  will, 
therefore,  as  regards  the  former,  be  deemed  a  shifting  clause." 

To  n  (a)  add  ''Abbiu  v.  Bumey        Insert  **(b  1)  r.  Leehmer$  #  Lhyd   ^^^^' 
L.R.  17  CD.  218  ;  Attley  y.  Miekle-    L.R.  18  CD.  524 ;  contra.  Bracken- 
thwait  L.R.  16  CD.  59."  bury  y.  Qm<m9  L.E.  2  CD.  419." 

To  n.  (a)  add  <'It  is  said,  in  Co.    to  be  yalid.    Of  course  it  is  allow-   p.ttl,  J\Wm. 
Liu.  27  a,  n.  6,  and  in  1  Co.  137  b,    able  in  a  Will,  Wellington  y.   Wei- 
and  in  Byree  y.  Falkland  1  Balk.  231,    Ungton  1  BIL  646." 

To  n.  (0  add  ''Bihbem  y.  Fotter    L.B.  10  CD.  783."  p.  2«,AW«. 

After  line  add  <<  and  it  is  certainly  so  when  it  is  a  chattel  interest  in  a  J'*  ttS&ue  £tM. 
merely  beneficial  estate  (A). 

Legal  estates  were  also  often  extinguished  by  Merger ;  but  the  technical 
rules  on  this  subject  are  now  abolished  (i^." 

At  end  of  n.  (i)  for  <<  yoid  (A)"  substitute  "  perhaps  (j)  yoid,  while  the   awm. 
difficult;^  is,  whenever  possible,  eyaded  by  construction  (^r)." 

Subjoin  '*  (A)  Cadell  y.  Po/mer  1     approyed  in  ChoMUm  y.  Seago  L.B.  18 
CI.  &  F.  372.  CD.  218,  and  in  r.  WUkint  id.  638, 

(i)  36-7  Tie.  c.  64  (E.)  s.  25,  91 ;    but    was    contradicted ;    and    the 
40-1  Vic.  c.  57  (I.)  s.  28,  79."  yalidity  of  the  clause  reestablished. 

Letter  n.  (A)  as  (>),  and  add  to  it    in  Bubb  y.  Fadwick  L.R.   13  CD. 
**  contra  Johnson  y.  Crook  L.R.   12    517.     See  also  r.  Chaaton  L.R.  18 
CD.  639,  which  was  acquiesced  in    CD.  218." 
in  r.  CoUintonL^U,  12  CD.  834,  and        Insert  <'(A)  r.  IF." 

After  "(^)"  insert  '*  and  contingent  Powers  as  freely  exercisable  {g  1)  "        p.  sj^  ^  n. 
Insert  <<(^   1)  Thonuu  y.  Jones  1     L.R.  16   CD.   47,  modified  by  r.    jvMn. 
D.G.J.S.  63.  Farker  id,  44." 

Ton.  (i)  add  *' see  also  r.  Bunn 

In  n.  (a)  prefix  "Emmets  EstaU    L.R.  13  CD.  484."  ^.n9, Nates. 

For  "  members  of  a  class  "  substitute  "  children  of  the  testator."  p.  329,  /.  8-9. 

For  **  die  *    *    *    distribution  "  substitute  <*  before  the  time  appointed  I- 10. 
for  distribution  die  U)  without  issue  (0  1)*" 

Insert  "  {e  1}   Necessary,  see  r.    oases  in  the  preceding  note."  NcUs, 

Farker  L.R.  16  CD.  44,  and  the 

After  "  tenement "  add  '« (/  1)."  p. n%,  L  7. 

Insert  '*(/ 1^  Comfort  y.  Brown,    eyer,   the    contention   required  the   Notes, 
L.R.  10  CI).  146,  in  which,  how-    same  construction." 


After  <*  limitations  "  insert  '<  made  before  1882."  p.  984,  h  16 

For  '*  is  not  necessary"  substitute  *'  was  unnecessary  before  1882,  (for,   /.  18. 

since  1881  it  has  neyer  been  necessary  when  "  fee-simple"  or  " feetail "  is 

used  (rf  1) )." 
To  n.  (b)  add  '' DUrow  y.  BaneZ        Insert  "(d   1)  44-5    Vic.    0.  41    Nates. 

Giff.  638 ;  and  see  Bird  L.R.  3  CD.    s.  51." 

214." 

After  *«  (^) "  insert  "  (1)."  p.  917.  U  6. 

Insert  '<  (i)  This  howeyer  ma^r  be  doubtftil,  for  a  proviso  contained  in  an   Nates. 
assignment  of  a  leasehold,  that  if  the  assignee  should  cease  to  liye  on  the 
premises  it  should  pass  to  another,  is  yalid  (Q,  though  the  right  of  residence 
necessarily  ceases  on  assignment." 

Insert  « (0  Doe  y.  Smoke  2  Sa.    481." 


xl. 


ADDENDA  IT  OOKBIOBMDA. 


p.  949,/.  4. 
A  5. 
Aotef. 


p.  950,  Ncftet. 
p.  269,  Nates, 

p.  SftS,  NaUt. 
p.  254,  JN^^ta. 


p.  257,  i.  19. 
Note*. 


»» 


p.  958,/.  9. 
i.  S4. 


Nat€». 


p.  259,  A^^tet. 


p.  963,  NcAes. 
p.  968,  Note$. 

p.  269,  iN^>te«. 
p.  970,  /.  16. 


After  «*  Nor"  iiwert  "  perhaps  {h) 

Omit  "  for  years  {b)  (if' 

Omit  n.  (i). 

For  n.  (i)  substitute  "  (h)  Ante,    p.  247  n.  (i).*' 

In  XL  {e)  prefix  "  Samuel  Y.Samuil    L.B.  12  CD.  162." 

In.  n.  (A)  for  "  253  (m)  "  sub-    stitute  "  (0"26S 

To  n.  (/)  add  "  Abbiaa  v.  Bumey    L.E.  17  CD.  211." 

To  n.  (i)  add  **  unless  it  be  to  the  parent,  in  which  cafle  it  is  ooDstniedsi 
contingent  on  there  being  no  such  issue  {k  1)." 
Insert  **  {k  1)  (bmfort   v.  JBroum    L.E.  10  CD.  146." 

After  "  (^  "  insert  "  (ii.)" 

In  n.  (i),  2d.  and  3rd  lines  for  <*  refused  to  take  "  substitate  **  in  ooecsss 
(A)  refused  to  take,  and  in  another  (t)  took,"    After  **  bom  "  omit  "  (k) " 

anil    aAA    it  'Vha     fV-kt*mAi>    /\aaa    r  A^     niovr    itAoirAvrA*    Via    alark    <k«r.&1.. ^vka^   ^^         i       \m 


construction,  by  which  a  condition,  worded  as  precedent  {k),  is  oonstmed 
subsequent  (/),  so  that  the  limitation  which  was  to  take  effbet  on  breach  of 
the  condition  (m),  and  not  that  which  was  to  take  effect  on  fulfilment  of  it, 
is  invalid. 

For  n.  {d)  substitute  "  (</)  Fearks    Wills  240  ;  L.R.  6  Ap.  721,-30 
Y.  Moseley  L.R.  6  Ap.  714.  Ue)  Defined  anU^  p.  224  (/). 

Insert ''  (>)  Cooper  y.  Larocheh,^,        \l)  Defined  on^,  p.  225  (6). 
17  CD.  368.  (m)  See  below,  269  (a)." 

(J)  Ante,]p.227  {h,i) ;  Hawkins  on 

For  "  And  "  substitute  "  But." 

For  these  lines  substitute  **  of  course  it  does  not  {b)  invalidate  tiie 
restraint  as  regards  married  women  who  are  bom  before  the  setttemeot 
(although  merely  described  as  members  of  a  class  so  defined  as  to  be  capibk 
of  including  members  who  might  be  bom  afterwards,  unless  aach  memboti 
are  afterwaitis  bom  {b  1) ).     But  the  " 

For  n.  {b)  substitute  "  (A)  Herbert    end  of  n.  (i)." 
V.  Webster  L.R.  16  CD.  610.  over-        Insert  "  (61)  Seemingly  conceded, 
ruling,  on  this  point,  r.  Ridley  L.R.     S,  v.  ^." 
11  CD.  645.    See  preceding  page, 

In  n.  U)  prefix  **  That  is,  a  limitation  made  under  a  power  or  trust,  sad 
so  framed  that  it  would  be  valid  if  contained  in,  the  document  by  which  the 
power  or  trust  was  conferred  or  imposed,  is  not  invalidated  by  the  fact  tint 
the  power  (though  special)  or  the  trust  was  so  worded  as  to  authorixe  also  a 
limitation  by  which  the  rule  would  have  been  contravened  (c)." 

To  n.  {e)  add  '*  contra,  sd.  Peters  v.     435  /.  20-1,  and  implied  in  the 
Lewis  #<?.  i?.    Co,    L.R.    18    CD.    cited  below,  p.  269  (A)-71  (i).»» 

To  n.  {k)  add  **  Abbiss  ▼.  Bumey    L.R.  17  CD.  230." 

To  n.  (a)  add  Pearks  v.  Moseley    v.  Johnson  (which  turned  on  medil 
in  which  a  qualification  is  admitted)    words)  L.R.  18  CD.  441." 
^.R.  5  Ap.  719  ;  modified  in  Ooodier 

To  n.  (A,  f,  j)  add  "  Feters  v.  sd.,S.C  on  appeal,  18  CD.  431-3.*' 
Lewe%  ^c.  R.  Co,  L.R.   16  CD  710, 

After  '*  (m)  "  insert  *<  and  though  undivided  shares  oontiiiue  to  exist  is 
the  property  (m  1)  (i)" 


t 


AUDJnrDA    BT    OO&aiQBXTDA.  zlL 

Omit  "  any  "  '«**  ^*^ 

In  n.  (ij  for  "  The  ♦    ♦    ♦    (on  principle)  "  substitute  **  On  principle,    -^^to. 
howeyer,' 

To  n.  {e\  add  '*  Peters  y.  Lewet  ^e,    point) ;  and  see  Taite  y.  Swinetead 
E.  Co,  L.K.  16  CD.  710."  26  Bea.  529." 

Insert  "(m  1)  P.  y.  X.  12.  Co,  (last        Omit  n.  (p). 

Omit  •*  undivided    ♦    ♦    ♦    while."  p.  271,  ^1-5. 

For  "  (rf)  *'  substitute  **  in  the  property  (a)  or  in  any  share  thereof  (*)."     '•  ®* 
And,  after  "  whether"  insert  "  such  terminable  interest."    And  for  **  («)" 
substitute  **  (c)" 

For  "  (/) "  substitute  *•  (d)  "  {•  '^• 

For  "  being  "  substitute  "  it  was."    And  for  "  (^)  "  substitute  "  (*)  or  a     •  *• 
feesimple,  or  perpetual,  estate  subject  to  a  shifting  clause  (/)  " 

For  "  (a)  "  substitute  '*  (y) "  {•  *• 

After  " Disability"  insert  **  (which,  of  course,  does  not  include  the  *•  ^"' 
etatue  of  a  Married  Woman  whose  separate  property  is  in  question  (A).  Nor 
does  it  apply  if  the  donee  of  the  power  was  by  the  diBpoeition  directed  to 
divide  the  property  amongst  the  parties  entitled  (i),  unless  the  direction  was 
presumably  meant  to  be  only  in  certain  events  (which  have  since  become 
impossible)  made  through  the  power  (7)." 

Subjoin  **  nor  can  it  apply  to  powers  which  are  only  to  arise  (or  which   last  line, 
were  conferred  for  a  purpose  wMch.  can  only  arise)  after  the  fee  or  pexpetual 
interest  has  fallen  into  possession  (k). 

And  another  rule  of  corresponding  character  is  that  a  power  conferred 
for  fiduciary  purposes  is  only  exercisable  within  a  reasonable  period  after 
the  time  when  it  arises  {k). 

For  n.  (a)  substitute  what  was  n.     contract    (which,    however,    turned   ^"^f^' 
{d).  partly  on  the  opinion  of  tho  court 

For  n.  {b)  substitute  "  Taite  v.  that  there  was  a  direction  to  sell) 
Swinetead  26  Bea.  662 ;  Trower  v.  L.R.  4  CD.  464 ;  Trower  v. 
Knightley    (in    which    minors  were    KnightUyy 

interested  in  one  share)    6   Madd.        For  n.  (A)  substitute ''P.  v.  X  R, 
134."  Co,  16  CD.  710,  afterwards  affd.  on 

For  n.   {c,  d,  e)  substitute  what    different  ^rounds." 
were  n.  (^,/,  g).  Append  "  (t)  Cooke' 8  contract, 

Forn.  (/)  substitute  "Sd.,  Petere  (/)  P.  v.  L.  R,  Co.  16  CD.  710 
V.  Lewee  %c.  R.  Co.  L.R.  16  CD.     /.  26-7. 

710  /.  26-7,  and  18  CD.  433  last  line        {k)  P.  y.  L,  R,  Co,   (1st  point)  18 
hut  two:'  CD.  429." 

For  n.    (g)    substitute    ^^  Cooke's 

For  "  or  disposition  (rf)  "  substitute  "  disposition  {dS  or  payment  {d  1)."    P-  ^W,  h  19. 
Insert    "  (d  1)   Durrani  y.  £ccl,     Commre,  60  L.J.  Ch.  80."  ^^o^- 

After  '*  (^) "  insert  *<  and  though  the  contract  in  question  was  made  by   p.  S8l,  /.  15. 
way  of  imdertakinf  in  court  (jjf  1)." 

After  "  knew  "  insert  "  (i)  "  ^^  te,^. 

Insert  ^*  (i)  Much  less  that  it  occurred  without  his  knowledge,  and  was 
caused  solely  by  neglect  on  the  part  of  the  other  party  to  look  at  the 
description  of  the  property  {k  1)." 

Insert  **  {ff  1)  Mullint  y,  Howell        (k  1)   Tamplin  v.  James  L.E.  16    Aotej; 
L.R.  10  CD.  763.  Ch.  215." 

After  "  (n)"  ineert  "  or  was  made  in  favour  of  an  officer  of  the  hiw   p.  338,  /.  8. 
(as  a  bankruptcy-trustee  (^  1) )." 


App.  6. 


zliL 


▲DDSKDA   IT   OORSIOXHDA. 


Nottt, 


p.  ViifNifUs, 


p.  986,  /.  90. 
/.99. 


Mtet, 


p.  987,/.  7. 
/.  90. 

Notss, 


p.  989, 1. 8. 
p.  991,  NotM, 


p.  999,  L  5. 
I.  19. 


Notes. 


To  (<?)  add  •*  ITiir*  y.  Rart  (as  to 
what  covenants  are  usual  in  a  separa- 
tion-deed)  L.B.  18  CD.  674^, 
694-6." 

To  (/)  add  "  Daniell  y.  Sinciair 
t,.R.  6Ap.  190." 

To  n.  {d)  add  <*  As  to  representa- 
tion arising  from  mistake  in  law  see 


Jamet  r.    Oenim 


Insert  "(^    1) 
L.B.  9  Ch.  609.^' 

To  n.  {k)  add  '*  but  this  ia  qualified 
by  the  remarks  in  Guest  ▼.  Smftkt 
L.R.  6  Ch.  661." 


Sajhrn-Walden  B.S.  y.  Sayner  L.B. 
14  CD.  412-3." 


After  "  (m)"  insert  "  (i)" 

Aiter  line  add  '*  And  a  principal,  shewing  to  one  about  to  contract  a 
report  from  his  agent,  does  not  thereby  undertake  that  a  statement  in  it 
(which  for  all  that  appears  may  be  but  supposition)  is  correct  {p).  And  a 
representee  is  entitled  to  damages  only  if  the  representation  was,  when 
made  and  not  merely  when  acted  on  {q),  either  fiilse  to  the  knowledge  of 
him  who  made  it  (r),  or  reckless  (<} ;  and  only  if  the  representee  was 
deceived  by  it  (/),  and  consequently  (u)  acted  to  his  own  prejudice  or 
damage  (rV" 

Insert  *'  (i)  This  does  not  apply  to  such  a  representation  as  mereilj 
amounts  to  a  contract,  as,  when  a  party,  through  his  agent,  undertakes  thsl 
a  iSBXit  exists  \%d^  '' 

To  n.  U)  add  '<  Sd.,  Arkwright  y.    ib.,  326,  /.  9-12. 
Newhold  L.R.  17  CD.  317-8."  (r)  lb.,  p.  820,  /.  19. 

To  n.  {p\  add  '*  Beixr  y.  Steventon        Ib)  lb.,  p.  320,  /.  20. 


30  L.T.N.8.  177." 

Insert  "(/>)  Sehroeder   y.  Mendl 
37  L.T.N.S.  464. 


t)  lb.,  p.  324-5,  328-9. 

u)  lb.,  p.  328-9. 

yj  lb.,  p.  320,  /.  21-2. 

\c)  EagUafield  y.  IxmdonderTy  98 


(^)  Sd.,    Arkwright    y.    Newhold 
L.R.  17  CD.  329/.  9-14;  and  see    W.R.  640. 

After  "  only"  insert  "(<?  1)" 

After  line  add  **  and  a  member  of  a  Company  cannot  reooyer  damagsi 
against  the  company  while  he  remains  in  it  (1 1). 

To  n.  {c)  add  *' Sehroeder t.  Mendl        To  n.  {J)  add  <'affd.  on  a  soois- 
37  L.T.Is.S.,   in  which,  at  p.  464    what  different    ground    26    W.B. 
Jin.^  the  doctrine  is  somewhat  quali-    640.'' 
fied."  Insert  (/  1)  ffouldswortk  Y.CUfif 

Insert  ''(0I)  Accordingly  MeKensie    Olaegow  L.R.  6  Ap.  317.** 
y.  BritUh  L.  Co,  L.R.  6  Ap.  82." 

For  "  is  "  substitute  "  as." 

To  n.  (/)  add  Burges$*9  cote  L.R.  man  (who  could  read  but  did  not 

16  CD.  607."  take  the  trouble  to  read  it)  by  1 

To  n.  (m)  add  **  But  in  Vorley  y.  representation  that    its  purport  wtt 

Cooke  1  Giff.  230  (which  qu.)  it  was  different  from  what  it  really  wai, 

held  that  a  deed,  procured  from  a  did  not  pass  the  le^  estate." 

After  (/)  "  insert  **  an  Abstract  (/ 1)," 

After  **(J)y*  insert  '*  circumstances  which  (seemingly)  are  sufficient  onlf 
when  the  ooject  is  to  invalidate  a  contract  &c,  or  to  obtain  rettitatioa 

C;'  1)." 

Ton.  (a)  add  ''Jones  v.  Simmer  Insert  "(/I)   C/arka  y.  Setkm 

L.R.  14  C.D.  688."  37  L.J.  Ch.  661." 

To  n.   (b)   add   **  Anderton'e  case  {j  1)  Arktoright  y.  Newhold  LA 

L  R.  17  CD.  373."  17  G,h,  301." 

To  n.  («)  add  "  Jonee  v.  Bimmer:'  To  n.  («)  add  " 


I 


addhtda  it  ookriobnda.  xliii. 

For  "  But  mere  silence    ♦    ♦    ♦    afford  "  ■ul)«titute  **  or  perhaps  in  a  p.  SW, '.  M. 
few  other  exceptional  cases.    In  other  instances  mere  silence  does  not 
afford"  /.lO. 

After  "  («f) "  insert  **  (i)." 

Insert  **  (i)  The  doctrine  {j)  that  a  promisee  may  be  exonerated  on  •^^^*«» 
account  of  a  representation  which  would  not  he  sufficient  to  found  a  claim 
for  damages  seems  to  refer  to  the  point  above  {k)  mentioned,  or  to  a  mere 
misleading  suggestion  {fj  as  distinguished  from  a  representation  properly  so 
called." 

To  n.  (e)  add  "  Sd.  Arkwriffht  v.        Append  •*  {k)  Ante,  p.  292  (»,/  1). 
Newbold  L.R.   17  CD.  317-8,  esp.        (0  AnU  p.  106  (rf),  292  (*)." 
329,  /.  9-14." 

After  *'  (i)  insert  *'  or  to  prevent  such  performance  firom  being  injurious  P*  ^^*  ^*  ^* 
to  the  performer  (t  1)." 
In  n.  (i)  for  '^evanese  "  substitute  "evanesce."  NcUb, 

Insert  "  (» 1)  Below,  p.  298." 

To  n.  (<?)  add  "  But  this  principle        In  n.  (d)  for  "  xxxrx  "  substitute  P-  ^*  ^'^' 
was  not  acted  on  in  Batevi  y.  Serra    *'  xl." 
14  Vez.  317." 

After  (A)  add  <'  And,  since  breach  of  a  stipulation  the  performance  of  P*  ^  ^*  ^* 
which  was  intended  to  prevent  a  loss  from  resulting  to  the  opposite  party 
exonerates  him,  the  breach  by  a  lessee  of  his  covenants  in  the  lease 
exonerates  the  lessor  from  a  covenant  to  renew  for  a  term  (^  1)  > 
especially  if  the  latter  covenant  be  expressed  as  conditional  on  the  fulnlment 
of  the  former  (A  2).'* 

Insert  *'  (A  1)  Biutin  v.  B%dw$U    4  H.L.C.  666."  ^i^. 

L.R.  18  CD.  238 ;    Orty  v.  Friar        (A  2)  As  in  B,  v.  A,  and  (?.v.  F,** 

After  "  (d)  "  add  "  or  to  complete  a  contract  {d  1)"  P-  ^»  ^  l^' 

Insert  <'  {d  1)  Tu>ynam  y.  Hudton    4  D.G.F.J.  462." 

For  **  if  the  period    ♦    ♦    ♦    proceed"  substitute  "if  the  latter  haye   p.  801, /.  21-2. 
shewn  a  disposition  to  delay  (/)),  or  haye  refused  to  proceed  {q),  and  (in  the 
former  case)  the  time  fixed  be  adequately  distant  (q  i)" 

For  n.  {p)  substitute  **  ip,)  Orcen        Insert  "  (y  1)  [same  as  erased  note   •^<*«»' 
V.  S^n  L.R.  13  CD.  699.^'  {p),  adding]  G.  v.  & 

After  "(6)"  iosert  "or  (being  intended  lessee)  had  taken  possession  p. 308,/. 8. 
{b  1)." 
After  **  (^)) "  insert  ",  or  (being  intended  lessee)  had  taken  possession  /•  M. 

Iniort  "  {b  1)  Shepheard  y.  WaUeer    L.T.N.8.  940 ;  Davenport  y.  Walker  ^'^' 
L.R.  20  Eq.  669.  34  L.T.N.S.  168a,  contrasting  8.  v. 

{g   1)     Fowis    y.     Dynevwr     36     W, 

After  line  add  "  The  breach  of  a  promise  whose  performance  is,  by  the  ;».  805  to«<  toi*. 
agreement,  to  be  a  condition  precedent,  exonerates  him  ( p)^  though  this 
provision  embraces  also  other  promises  whose  performance  cannot,  firom 
their  nature,  be  such  (p)." 

Subjoin  "  {p)  L<md<m  OuaraniU    Co,  v.  FeamUy  L.R.  6  Ap.  911."         ^ts*. 

After  *'  party  "  insert  "  the  breach  of  a  covenant  to  settle  property  does   p.  8M,  Uat  line. 
not  exonerate  the  covensntee  from  a  covenant   by  him  to  settle  other 
property  {q) ;  nor  does  " 

Add  **  (q)  Jeeton  y.  Key  (in  which    irrevocable  part  of  the  consideration,    hoUt, 
the  court  did  not  rely  on  the  fiust    had  been    performed)    L.R.   6  Ch. 
that  the  maniage,   which    was  an    610.*' 


xliy. 


ADDBMDA    BT   OOBBIOBHDA. 


p.  809,  L  17. 
JfoUi. 


p.  811,  NcUt. 
p.  818,  L  9. 
p.  314,  NcUt, 


p.  816,/.  20 


NaUt. 


p.  327,  Nates, 
p.  838,  /.  5. 

/.  10. 
Notes. 


p.  830.  /.  8. 


I.  It. 


Notes, 


After  "  07'  maert  **(i)." 

Insert  **  ^i)  But  compenBatioii  for  a  repreeentation  that  a  right  of  wij 


existed,  which  representation  an  Auctioneer  had  (as  the  result  oT  infemoe) 

-     ■       [ti 

in  which  the  conditions  provided  against  compensatioii  for  erron 


made  on  behalf  of  the  vendor  after  completion,  was,  refused. 


in  a  ease  0 
orron  in  um 


particulars.** 

Add  **  (/)  JBrett  v,  Clowter  L.E.  6    C.P.D.  886-90." 

In  n.  {e)  I,  3  for  ^g''  substitute    BmdowmmU  X.  Cb.  ▼.   Oric$  LJLI 
«*/."  Q.B.D.  121." 

To  n.  (/,  /,  and  r)  add  " FroUetor 

After  "  granted  **  add  <*  as  to  this  rule  (another  applicable  to  leases  bag 
stated  further  on)'* 

To  n.  (fi)  add  Protector  ^c,  Cb,  y.     Orice  L.R.  5  Q.B.D.  121." 

To  n.  (d)  add  "  The  court  of  appeal  and  see  the  reasoning  in  5  Q.B.  121." 
considered  that  Protector  ^.  Co,  v.        To    n.    (s)    add    '*  qualified,    r. 

Orice,    {e,  i,  »,  v)  L.R.   5  Q.B.D.  Brown's    WiU  (let.   pomt)    L.&.  18 

692,  fell  under  this  head ;  but  ^Kisr^,  CD.  61." 

Add  **  And  Jbreach  of  a  condition  in  a  lease  or  grant  or  underlease  csmMt 
be  taken  advantage  of  until  the  lessor  has  serveil  on  the  leasee  a  ootiDi 
specif^png  the  breach  complained  of  and  requiring  that  it  be  remedied  if 
remediable  and  that  compensation  be  paid  for  it,  nor  unless  the  leeeee  has,  tv 
an  unreasonable  period  ailer  such  notice,  fiuled  to  remedy  it  if  remediabk,Qr 
failed  to  pay  compensation  satisfactory  to  the  leeaor  (A  1)  ;  and  even  wtei 
such  notice  has  been  given  and  feulure  made  the  court  may  relieye  on  tsm 
(A  1).  But  these  provisions  do  not  apply  to  conditions  for  forfeiture  on  lb 
lessee  becoming  bankrupt,  or  parting  with  the  possession,  or  the  leasehoU 
being  disposed  of,  underlet,  or  taken  m  execution,  or  (in  a  mining  lesse|  tv 
forfeiture  on  omission  to  allow  the  lessor  to  make  inspectione  and  inqinriBi 
(A  1).- 

In  n.  {d)  Burden  r.  Neil  (Ist  To  n.  (i)  add  WaHirngftrd  t. 
point,  e,  t,  n,  v)  L.R.  16  CD,  676.       Mutual  Soey,  60  luJT.C.L.  67  b,  oi 

Insert  '*  (A  1)  44-5  Vic.  c.  41  s.  14  the  important  case  of  Uniom  ik.  t. 
(1).  IttffratH  L.R.  16  CD.  63." 

In  n.    (a)  for  << discussed"  sub-    stitute '* discuss." 

For  ** unpaid"  substitute  ** in  respect  of  unpaid  purchase  money  (f)v 
lessor  in  respect  of  an  unpaid  fine  (a  1)" 
After  line  add  **  or  a  cargo  (d  1)" 


Insert  **  (a  1)  Shcpheard  v.  Bett- 
ham  L.R.  6  CD.  697. 

{d  1)  Swan  v.  Barber  lu,^,  6  Ex. 
D.  130." 


theif 


To  n.  (/)  add    "Amw 
L.R  16  C.D.  649. 

To  n.  (»)  add  "  Oriee  v.  Bitkeri- 
son  L.R.  3  Ap.  319." 


Subjoin  "  and  one  who  has  purchased  a  sHare  m  a  particular  burinsM  i> 
entitled  to  this  lien  on  the  entirety  {c\);  and,  of  course,  a  lien  cannot  Ik 
claimed  for  damages  for  breach  of  the  contract,  for  that  would  be  iaefls- 
sistent  with  rescission  {c  2)." 

Subjoin  ''and  Beneficiaries,  whose  fiduciary  is  indebted  to  the  tmst-fnn'i 
are  entitled  to  a  lien  for  that  debt  upon  any  hen  which  he  may  have  ontk 
fund, — for  example,  a  testator^s  estate  is  entitled  against  an  executor  0 
indebted  to  a  lien  upon  that  lien  which  the  latter  has  for  costs  (in  1).** 

Insert  "  (e  1)  Myeock  v.  Beatson  (A,  Ar)  1  D.  &  Ch.  120,  quahfisdVi 
L.R.  13  CD,  384.  BaUett  v.  Sallett  L.R.  13  CJ).«1* 

{c  2)  Wilson  V.  Church  L.R.  18  Insert  "  (m  1)  Smith  y.  J^ 
CD.  2,  31.  L.R.  18  CD.  616." 

In  n.  {e)  insert  '*  IStrpin  r.  Brown 


addhtda  bt  oobbiobnda.  xIy. 

After  **  him  "  msert  "  (not  including  a  general  subagent  (o  1) )/'  p.  831,  /.  94. 

Insert  **  (o  1)  New  Zealand  ^.  Co.    v.  WaUon  L.B.  7  Q.B.D.  374."  NbUs, 

For  " ,  and  hia  own"  substitute  *'  of  two  beneficiaries."  p.  383  ^  ig 

For  '*  the  "  substitute  **  each."  /.  20.  ' 

Add  '*  a  rule  which,  however,  does  not  hold  as  between  one  beneficiary  ^*  S3. 

on  the  one  hand  and  the  trustee  or  his  general  creditors  on  the  other  (y ) . 

Subjoin  *'  But,  if  he  is  authorized  to  sever  and  does  sever  a  specific  part   i^  97, 

of  the  fund  from  the  rest,  his  lien  for  subsequent  expenditure  in  respect  of 

that  part  is  confined  to  that  part  (A;)." 

To  n.   (a)   add   "  SaUett's  eataU    772."  ^Srt« 

L.B.  13  CD.  696. .  {k)  FroMer  v.  Murdoch  L.B.  6  Ap. 

Insert  ^*  (J)  HalletVs  estate,  over-    856.     See,  as  to  executors,  ante,  p. 

ruling  on  this  point  rermell  y.Deffell    87  (A,  t)." 

See  S^  r.  DaU  #  Co,  L.B.  11  C.D. 

Add  '*  And  an  Executor,  who  has  successfully  defended  against  the  p.  sss,  /.  1. 
legatees  and  next  of  kin  an  action  which  thej  had  brought  to  obtain 
revocation  of  the  probate  and  who  has  become  entitled  to  his  costs  against 
them,  has  this  lien  on  their  legacies  and  shares  (a  1)." 

Add  '*  except  as  against  a  prior  mortgagee  (A  1)."  i.  is. 

Insert  '*  (a  1)  r.  Knaptnan  L.B.  18        (A  1)  Landoumere  ^e,   Co,  y.  Aeh-   Notes, 
CD.  300-6,  /.  2-6 ;  see,  for  the  con-   ford  (3d.  point)  L.B.  16  CD.  411." 
verse  case,  ante,  p.  333,  L  16." 

Add  **  Crown  debts,  created  or  acknowledged  by  deed  or  by  some  higher  p,  334  /^  i^ 
mode  such  as  judgment  or  recognizance,  are  diarges  on  all  hereditaments  in     * 
which  the  debtor  nas  an  inheritance  and  bind  the  neirs  and  issue  in  tail  even 
though  the  heirs  be  not  expressed  to  be  bound  (^1)." 

Insert  **  (ff  I)  39  Hen.  VlII.  c.  39    3-4  Vic.  c.  106  s.  21."  A!rt« 

8.  76-6,  extended  by  s.  80,  but  To  n  (Q  add  "  4  Stephen's  Conun. 
modified    by    s.    78,     and,    as   to    662-7." 

Lancaster,  by  s.  81.  The  sale  is  To  (m)  add  <' The  29  Ch.  II  c.  8. 
regulated  by  26  Geo.  III.  (£.)  c.  36,  ■.  16  [also  numbered  as  17]  is 
extended  by  28-9  Vic.  c.  104  (£.)  s.  repealed  by  the  44-6  Vic.  c.  69.  And 
60,  and,  as  to  grants  in  eustodiam  in  see,  as  to  the  priority  of  purchasers 
Ireland,  by  6-6  Wm.  lY  0.  66.    See    for  value,  19-20  Vic.  c.  97  ■.  1. 

After  **  (/) ;  insert  <*  and  not  against  mortgages  or  securities  on  tene-  p.  335, ;.  13, 

ments  in  Ireland  (/ 1) ;" 

After  **  purchased  "  insert  "  by  the  debtor  "  /,  14, 

Add  in  new  par.  <' A  judgment- creditor  who  has  attached  a  debt  which  1^19, 

IB  secured  by  mortgage  is  not  entitled  to  the  benefit  of  the  mortgage  C/'l)." 
After  '*  for  "  insert  **  (0)  and  on  the  credit  of  (/?}"  lagt  km. 

To  n.  {d)  add  '*  £vans  r.  JTatkins    W.B.  164} ;  and  compare  MUdredy,  notes, 

L.B.   13   CD.  262;   Chan^meps   v.    ^iM^m  L.B.  8  £q.  200  with  ^ai^« 

Burland  23  L.T.N.S.  684;  Johnson     Trusts  38  L  J.  Ch.  237. 

V.    Burgess    (sequestration-creditor)        Insert  **{f  1)  13-4  Vic.  c.   29  s. 

LB.  16  £q,  398;   which  compare    12." 

with  Bush,  L.B.  10  £q.  442 ;  South        (J  1)  Chatterton  v.    JFatnsif  L.B. 

L.B.  9  Ch.  369 ;  Satton  v.  Haywood    17  CD.  269." 

L.B.  9  Ch.  229 ;  Newcastle  v.  Fad-        Insert  as  (0)  the  note  which  now 

wick  (equitable  leasehold)    39  L.J.    appears  in  p.  336  as  (a). 

Ch.  68 ;  Beckett  v.  Buckl^  (modify-        Insert  **  (p)  Be  Mason  #  Taylor 

ing  the  act)  L.B.  17  £q.  436,  (which    L.B.  10  CD.  729." 

compare  with    Cork  y.  Bussell,  20 

After  line  add  ''•The  estate  of  a  testator  is  entitled  to  a  lien  on  each  P*  S80>  l*  16* 
Legacy  for  any  sum  which  the  legatee  owes  to  the  estate  (J  1)." 


zItL 


ADDENDA  BT  OOBBIOBVDA. 


MoUt, 


p.  837,  L  17. 

Notet. 

p.  888,  /.  14. 

^81. 

AMm. 


p.  889,  /.  8 

2.4. 
NoUs, 

p.  840,  Ifbtu. 


p.  841, 1.  6. 
Nota. 


p.  842,  NaUt, 

p.  844,  iVirf«f . 
P..845, 1,  80 

Notes, 


p.  848,/.  8. 


i.28. 


To  n.  (A)  add  **  explained  alao  in  and,  independently  of  tlie  act,  Smm 

Jones  V.    Frost   L.R.    7  Ch.   773,  y.  ^tfe«  L.R.  1 1  C.D.  942." 

^fft^  y.  £aile    L.B.   13  £q.   497,  Insert  ^C/l)  8d.,r.j2DMfMMiiL.i. 

Smith  y.  ?riw^  L.R.  18  W.K.  447,  18  CD.  304,  L  33-4." 

After  *'for  both  '*  insert  ^'Thia  rule  is,  boweyer,  inapplicable  to  nort- 
gages  dtber  of  which  has  been  made  since  1881  («  1)." 
Insert  "  {e  1)  44-6  Vic.  c.  41  a.    18." 

After  **  (i)"  insert  '*  and  only  if  de&ult  has  been  made  in  paying  at  Ae 
time  appointed  the  mcney  secured  on  the  property  to  which  the  other  dabt 
is  sought  to  be  extended  (t  1)" 

After  **  (ft)"  insert  *<  nor  if  the  mortgaged  interest  in  the  property  frm 
which  the  incumbrance  is  sought  to  be  extended  ceased  before  toe  attsmft 
to  consolidate  (»  1) ;" 

To  n.  (ff)  add  <<  extended  by  dictum    L.E.  14  CD.  699.*' 
in  Oummins  y.  Fletcher  L.B.,  14  CD.        (n  1)  Bagg^ft  y.  WtOuune  L.E.  16 
710,  /.  9-26."  CD.  117." 

Insert  '*(i  1)  Oummins  y.  Fletcher 

After  "{a) ;"  insert  '*  nor  (it  seems)  if  the  latter  mortgage  ia  made  bj 
some  only  of  the  persons  who  made  the  former,  though  the  latter  bi^ 
meanwhile,  become  trustees  for  them  all  (a  1)." 

After  line  subjoin  **  nor  if  purchased  Landtax  be  the  incumbranos  ii 
question  {b  1)." 


Insert  '<(a  1)  8d.,  Eaggett  y. 
Williams  L.R.  16  CD.  119;  see 
ante,  p.  338  (•)." 

•  To  n.  (a)  add  *<  Bounot  y.  Savage 
L.R.  2  Eq.  140.'" 


{hi)   Cox  y.    CoveHt4m    31    Bci. 
378." 


)) 


n.     (^    add    *^ Brookes  ?. 


To    n.     (^    add    " 
Harrison  6  L.E.  Ir.  88X" 


After  "  disponee  "  insert  "  (a  1)," 

Insert  '*  (a  1)  McNeiU  y.  Cahill  228,  modified  in  Biehetrdt  y.  Jmm 
(3d.  point,  as  to  Registration)  2  Bli.    L.R.  I  Q.fi.  291." 

To  n.  (b)  *'  and  see  V.  &  B.  203,  and  authorities  there  cited,  eepefeiaDy  a 
to  real  actions." 

To  n.  {b)  add  « Berrg  y.  G'tAjoii    L.R.  8  Ch.  747." 

After  *<  (A:)  "  insert  **  or  that  of  an  executor  (under  the  doctrine  afa«id|f 
{k  1)  stated)  for  costs  which  he  may  incur  in  defending  a  groundless  adiai 
which  the  legatees  and  distributees  haye  brought  against  him  (Jk  2)," 

After**  {I)*'  insert  <*or  that  of  one  who  holds  a   security  for  ftEtoi 
advances  to  enforce  it  as  regards  adyances  which  he  makee  after  and 
notice  of  the  disposition  (m)." 

To  n.  (c)  add  *'r.  Morgan  L.R.  18        To  n,.(l)  add  «<  ad.,   r.  Ki 
CD.  93."  L.R.  18  C.D.  307,  /.  17-21." 

Insert  "  {k  1)  Afite.y,  Ad.  333."  To  n.  («»)  add  '^assumediniMB 

(k  2)  r.  Knapman  L.R.  18  CD.    ^e.  Bk,  y.  Bateiije  L.K.  6  An.  721 
300."  *^ 

After  "  incumbrance,"  insert  **  or  that  of  a  beneficiary  whoae  fidndarji 
indebted  to  the  fund  to  a  lien  on  any  lien  which  that  fiduciary  mav  havt  a 
the  fund  {b  1)  (i) ;"  /       /  *»       i 

After  line  subjoin  "  Nor  does  it  apply  to  a  Personal  Equity,  such  ss  * 
right  of  a  representatee  to  haye  the  representation  (for  example,  a  leit^'l 
sentation  that  a  mortgage  to  the  representee  is  yalid  (A  1), )  madegofl^' 
eyen  though  the  means  of  making  it  good  come  to  the  repreeentor  befiR*^] 


ADDBXDJL    IT  OOBBIOBNDA.  zItU. 

makes  the  subsequent  dealing  for  value  (A  1).  And  the  Lord  of  a  Manor 
can  exercise  his  right  of  enclosing  part  of  the  waste  even  against  one  to 
whom  he  has  granted  commonable  rights;  for  the  latter  ri^ts  are,  by 
implication,  subject  to  the  former  (A  2). 

Insert  '*  (i)  Consequently,  Coexeoutors  ought  to  employ  distinct  Solicitors,   JVbtet, 
for,  if  they  employ  the  same,  and  one  of  them  becomes  insolvent  while 
indebted  to  the  testator's  estate,  the  other  must  pay  the  costs  of  both,  but 
can  only  claim  reimbursement  subject  (as  regards  naif  his  claim)  to  a  set-off 
of  the  debt  which  the  insolvent  one  owes  to  the  fund  (/)." 

Insert  ''{b  1)  Smith  y,  Dale  L.B.        (A  2)  LateelUt  y.  Onflow  L.R.  2 
18  CD.  516.  Q.B.D.  462-3. 

[A  1)   Keate  v.  FhUlips  L.R.   18        (A?  1)  See  8,  v.  D.  p.  618,  /.27-9." 
560;  see  anUy  p.  Ad.  80  (^. 


CD. 


To  n.  (/)  add  <'  Hodgson  y.  Murray    2  Sim.  515."  p.  SM,  IM§b, 


After  "  even  *'  insert  "  (it  seems  {d  1) )."  p. «», '. » 

Insert  "  {d  1)  This  was  questionea    substitute  *'  Jennings  y.  Jordan  {in   NatM, 
in  Jennings  y.  Jordan  L.&.   6  Ap.    which  Lord  Blaokburn  traces  tne 


701,  I,  28— p.  702,  /.  10."  rule  and  cites  numerous  cases)  L.B. 

In  n.  {k)  for  "  MiUs  ♦  ♦  ♦  639  "     6  Ap.  698." 

To  n.  (»,  add  "  8t,  Georges  estate    8  L.B.  Ir.  277  "  p.  851,  J\Ww. 

In  n.  (i),  /.  5,  for  "is"    read  "states."  p. 358, JNToCcf. 

After  "  Commissioners  "  insert  "  and  from  them  ( — a)  to  the  Irish  Land   p.  861,  /.  8. 
Commission;" 

After  line  add  "  The  Land  Commissioners  in  Ireland  can  make  adyances  last  line. 
to  tenants  there,  purchase,  sell,  and  grant  in  fee  farm  (p)." 

Insert  "(a  1)  44-5  Vic.  c.  71.  36-6."  Nates, 

(jp)  44-5  Vic.  c.  49  s.  24,  27-31, 

Aft;er  line  add  *'  The  Postal  Authorities  are  authorized  (a  1)  to  acquire  p  39^^  i  2, 

and  dispose  of  lands." 

After  "(n) ;"  insert  *'  to  sell  land  freed  from  (n  1),  or  declare  it  free  from   /,  33, 

(fi  2),  incumbrances :" 
After  line  add  "  and  to  bind  (for  her  benefit  and  with  her  consent)  the  last  Une. 

interest  of  a  married  woman  restrained  frx)m  anticipation  (r)." 

Insert  "  (a   1)  3-4  Vic.   c.    96  s.     41."  i^us. 

67 ;  26-7  Vic.  c.  43 ;  44-5  Vic.   c.        Insert  "  (n  1)  44-5  Vic.  0.  41  s.  5 

20."  (1). 

To  n.  {k)  add  «*44-5  "^^c.  c  41.  s.        (n  2)  s.  6  (2)." 

26 ;  and  see  s.  70  (I)."  In  n  {g)  for  "  13  CD.  223  "  sub- 

To  n.  (m)  add  "  extenr^ed  to  In-    stitute  "  15  CD.  165." 

fants'   estates  by  44-6  Vic.  c.  41  s.        Add  "(r)  44-6  Vic.  c.  41  s.  39." 

To  n.  (A)  add  "  extended  in  Clover    y.  Adams,  L.B.  6  Q.B.D.  622."         p.  866,  Notes. 

For  "  of  hereditaments  to  sell  (*)"  substitute  "to  sell,  (e)  insure,  (s)  ap-   p.  867,  /.  6-7. 

point  receivers  (e),  give  receipts  {e  1),  and  leases  (e  2) ;  and  mortgagor's  to 

lease  {e  1)" 

After  Ime  subjoin  **  and  various  persons  to  appoint  New  Trustees  (A  1).       /  13 
In.  n.  {e)  prefix  "  44-5  Vic.  c.  41     36-6."  jvwi 

8.  19,  20,  23-4 ;"  Insert  (A  1)  44-5  Vic.  c.  41  s.  31, 

Insert  *'  (e  I)  44-5  Vic.  0.  41  s.  22.    and  tee  s.  32-4  " 
{e  2)  8. 18."  To  n.  (I)  add  "  r.  Dieconson  L.B.  15 

To  n.  (/)  add  "44-5  Vic.  c.  41  s.    CD.  316.*' 

After  <<(A)"  insert  *<  for  open  spaces  in  the  Metropolis  (A  1),"  p.  868, 1. 9. 


zlTiiL 


ADDWXDA  n  OOlBXQaniiA. 


Notet, 


.S09,/.4. 


?7 


Nctet, 

p.  878,  /.  16. 
p.  874,  Ni}tM, 

p.  875,  NoUt, 
p.  880,  Jfotu 
p.88l,J^oecf. 

p.  889,  /.  S. 

NcUt, 


p.  898, 1.  8. 
/.  11-3. 
Notes. 


p.  398,  /.  12. 
NotM, 


p.  895,  last  line. 
Natee. 

p.  897,  U  14-5. 


After  'Hmy  add  *<to  make  leaaesfor  Sohooli  in  Iralaiid  (« I)  ;** 

In  n.  (a)  f.  6»  »ft«* "  ■•  *®  "  >»««rt    6  Vic  c.  84. 
«  42-3  Vio.  c.    25  (dlBpeiiBaries  in        (m  1)  44-6  Vie.  o  65.** 
Ireland)  b.  6-7."  To  n.  {,p)  add  "44-6  Vic  o  48i. 

Inaert  "  (k  1)  40-1  Vic.  c  86 ;  44-    26." 

After  "  (5)  "  insert "  to  ezeroiBe  yarioni  otiier  powan  (6  1}  ;  *' 
Subjoin  '<  And  owners  of  EraLt-chargea  may  lease  the  land  to  a  tmrtsets 
raise,  by  sale  mortgage  or  sublease  of  the  leasehold  inteireat  or  otherwise^  die 
charge  (/ 1).  And  anyone  interested  in  land  which  ia  sabjeot  to  a  rentaiy 
redeem  me  rent  under  circumstances  (/  2).  And  persona  acting  under,  or 
deaUng  with  those  who  are  acting  imder,  a  power  of  Attomej,  are  midflr 
circumstances,  protected  (/  3).*' 


Insert  "  {fi  1)  44-5  Vic.  c.  49  s.  23 
25. 

(/ 1)  44-6  Vic.  c.  41  s.  44  (4). 

For  "earlier"  substitute  "  later." 

In.  n.  (*),  after  "  20  Eq.  194," 
insert  '*  Clarke  y.   ChamberUn  L.R. 


(/2)c46. 
(/3)c47." 


16  CD.  176." 


For  "  LI "  substitute  "  L." 

To  n.  ije)  add  <<  and  see  r.  Morgan    L.B.  18  O.D.  84.*' 

Ton.  {b)  add  ^'Fa^fney,  CompUm    Ad.  170-2;  Gr$en  t.  Ingham  LK. 
2  Y.  &  C.  457 ;  and,  as  to  the  Legal    2  C.P.  526." 
right,  Rairrington  y.  Price  3  B.  & 

After  line  add  ''and  whether  it  be  situate  in  England  (#  1)  or  in  Inhad 

)." 
on.  (i 


To  n.  (rf)  add  "  Nt 
L.R.  16  C.D.  330." 


Newton  r.  Bunyard    actiyely  repealed  by  the  38-9  Tie.  c 

87  (£.)  B.  129,  and  44-6  Vice 41 
{e  1)  For  the  37-8  Vic  c.  79  s.  7,     (I.)  s.  73." 
which  enacted  the  contrary,  is  retro- 
After  "  (b)  "  insert  "  Liquidation  ib  1)." 
For  **  and  possibly  "  substitute  "  but  not  {b  1).*' 

aimer   v.   Loeke 
afifd.  on  another 

Subjoin  "  And  priority  can  be  thus  gained  though  only  a  fraction  oft 
day  intenrene  between  the  riyal  notifications  to  the  holder  {d  1)." 

To  n.  (II)  subjoin   "Another  case  (p)  seems  to  imply  that  coiponl 
chattels  are  not  within  this,  or  any  similar,  principle." 

Insert  "  (d  1)    Sd.,   Johnttone  y.        (p)  Ex.  Allen  L.R.  11  Eq.  211." 
Cox  43  L.T.N.S.  692a. 


Insert    "  (J  1)    Palmer   y.   Loeke    point. 
L.B.  18  G,D.  381,    ~ 


Omit ''  made  since  7th  August  1874  {k),  or  was" 
Omitn.  (A*). 

For  "  (/) ) ;  or  disused  of"  substitute  "  ( f ),— at  least  if,  immediatdr 
on  being  so  acquired,  it  passed  b^  estoppel  ( /  1)  to  the  party  who  relies  oa 
it,  and  the  beneficial  interest  which  that  party  seeks  to  establish  consisted 
merely  in  a  personal  right  to  compel  one  who  had  made  a  repreeentatkn 
(/  2)  to  him  respecting  the  property  to  make  it  good  (/  3),  and,  ao  eco- 
sisting,  did  not  bind  the  land  in  tne  hands  of  a  subsequent  purchaser  (/8), 
— an  exception  which  holds  eyen  though  the  representee  had  acted  a 
reliance  on  the  representation,  and  had  done  so  in  good  fidth  and  withoatmy 


ADDBKDA    ST  COKRIOXNDA. 


zliz. 


other  negligence  than  that  he  had  in  accordance  with  usage  omitted  on 
purchasing  a  leasehold  the  subject  of  the  representation  to  investigate  the 
title  of  the  lessor  under  whom  it  was  held, — and  though  the  beneficiary 
upon  trust  for  whom  the  property  was  acquired  was  himself  party  to  and 
bound  by  the  representation,— and  though  the  act  done  in  reliance  on  the 
representation  consisted  in  advancing  money  on  mortgage  of  the  property, 
the  representation  being  that  the  representor  was  owner; — and,  conse- 
quently, while  the  beneficiary  himself  would  have  been  bound  to  make  good 
the  representation,  a  subsequent  purchaser  from  him  for  value  without 
notice  of  it  takes  priority  (/  2) ).  Nor  probably  can  priority  be  thus  gained 
if  the  legal  estate  was  acquired  by  a  disposition  made  " 

Insert  ''(/I)  Explained  ante,  p.     d2).  Notes, 

78,  80.  (/  4)  On  all  these  points,  Keats 

if  2)  Explained  ante,  p.  78.  v.  Phillips  L.R.  18  CD.  660,  677, 

(/  3)  See  anU,  Add.  p.   80  {d  1,    /.  28-33." 

Subjoin  "  Nor  can  priority  be  thus  gained  over  a  right  which  the  holder,  P«  *•*  ^"*  ^ww» 
before  he  knew  of  the  transfer,  had  against  the  fimd  (/>).  Nor  can  it  be 
thus  gained  in  respect  of  accruing  profits,  over  one  who,  for  value  and  with- 
out notice,  acquired  the  legal  estate  in  the  subject  whose  profits  are  in 
question  (^),  though  the  profits  themselves  be  clearly  ehotea  in  action,  for 
example,  freight  earned  by  a  ship  which  has  been  legally  mortgaged  (£)." 

Add"(jp)  Itoxburghe  v.  Cox  L.R.    L.R.  7  Ch.  607;   Wikon  v.    Wihon    Notet. 
17  CD.  626.  L.R.  UEq.  32'* 

{q)  Liverpool  M,C.  Co,  v.    Wilton 


p.  402,  NoUa. 


p.  413,  Aotet. 


To  n.  {g)  add  "  admitted,  Shrop-    606,  /.  4-6. 
•hire  ^c,  V.  Queen  L.R.  7  Ap.  498  n., 

To  n.  (*i)  add  "  And  see  3  D.G.F.    J.  331,  /.  28.p.  332,  /.  7." 

After  "(/)"  insert  "  satisfaction  of  Mortgages  (/I)."  P-  414,  /.  16. 

Insert   *'(/  1)  7  Ann  c.  20  (Mid-     Ann  c.   62  (Ruff.  c.  35)  (East  and    -^«to. 
dlesex)  s.  16 ;  6  Ann  c.  20  (Ruff  6    West  Ridings)  s.  27 ;  8  Geo.  II.  c. 
Ann.  c.  18)  (West  Riding)  s.  10 ;  6     6  (North  Riding)  s.  32." 

After  "(0  "  insert  *'a  Ship  U  1)  (unless  registered)," 
Insert    ♦*  (»  1)    Sooper  v.    Oumm    L.R.  2  Ch.  290-1." 


To  n.  (a)   add,  *' London  %e,  Bk,    Ad.  p.  345." 
V.  Mateliffe  (Ist  point)  cited  also  ante. 


p.  416,/.  15. 
p.  418,  IfbUt. 


p.  4»,  L  8. 


After  **  only  (rf)  ),'*  insert  "  nor  expressly  {d  1)  redeemable  (rf  2) )  " 

After  line  subjoin  "  circumstances  equally  necessary  to  the  maintenance  I,  9. 
of  an  action  against  the  party  liable  to  satisfy  the  chose,  though  the  latter 
be  secured  on  at  least  the  beneficial  interest  in  a  tenement,  and  this 
mortgage  be  transferred  with  it  {d  2).  But  one  to  whom  it  has  been  thus 
transferred  seems  competent  (d)  to  so  release  it  as  to  extingiush  even  such 
counterclaims  (<Q.'* 

In  n.  (e)  for  "  U)  (f)  "  substitute        Insert  "  (d  1)  See  L.R.  6  Q.B.D.    J^otes, 
**(e,d)'^  631." 

In  n.  (rf)  for  '*  s.  4  (6) "  substitute        (rf  2)  National  Provincial  Bk.    v. 
"  8.  26  (6)."  EarU  L.R.  6  aB.D.  626." 

To  n.  {g)  add  "  Johnstone  v.  Cox  which  he  believed  to  belong  to  A  had    P«  483.  Notet. 

Ij.R.  16  C.D.  671."  come    was   bound    by   constructive 

To  n.  U)  add  "  Williamt  y.  WUliama  notice  of  tbe  fact  that  a  predecessor 

(in  which  the  question  was  whether  in  title  of  A  had  assigned  the  money 

a   person  into  whose  hands  money  to  B)  L.R.  17  C.D.  437." 


App.  7. 


1. 
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p.  440./.  6. 

p.  446,  Nates, 
p.  448,  /.  I. 

p.  450,  /.  16. 
Notes, 


p.  451,  /  3,  3. 

/.  6. 

/.7. 

1.12, 


Note*. 


p.  454,  Uui  line. 
p.  455,  /.  G. 

/.  9-11. 
Nate*. 

p.  45«,i.8. 


Notea, 

p.  485,  Notee, 
p.  505,  /.  32. 

Notee, 


After  <<  (d)  "  insert  <<  unless  made  sinoe  1881  {d  1)  ;" 
Insert  "  (d  1)  44-6  Vic.  c.  41 8.62." 

In  n.  (/)   insert  "  Bainbrigge  v.     Browno  L.E.  18  CD.  188." 

After  **  (a)  *'  insert  "nor  is  notice  of  an  intention  to  commit  an  act  of 
Bankniptcy  notice  of  the  act  itaelf^  nor,  therefore^  of  the  btuknmtey- 
trustee's  title  (a  1).;  " 

Insert  "(a  1)  Ex.HaUifax 2  M.D.D.     644." 

For  **  perhaps  by  law *'  substitute  "by  the  enactment  (^  1}  pzedodny 
inouiry  into  a  lessor's  title." 

Ton.  {e  and^)  add  '' Fatman  v.  (1)." 

Eat  land  L.B,.  17  CD.  363.  For  n.   (A)   snbstitate  *Hk)  P-  r. 

Insert  "  (^  1)  37-8  Vic.  c.  78,  s.  2  JST.  p.  369.'* 

For  **  except  perhaps  **  substitute  "  even  " 

After  **  lease  "  insert  **  {e)  or  purt'hase-deed  {e)  " 

After  "  which  "  insert  "(f)  or  in  a  deed  refisiTed  to  in  which  («)"  Aad, 
after  "  contained,"  omit  "(<?)." 

After  "  But "  insert  "it  seems  (J  I)  (ii)  to  be  confined  to  documcBti 
dated  within  the  period  to  which  a  purcnaser  can  require  the  vendor  to  tnce 
back  title ;  and" 

Insert  "  (ii)  It  is  difficult  to  reconcile  the  proposition  that  a  docomeat 
dated  outside  the  statutory  period  of  40  years  stands  on  a  different  fbotn^ 
from  one  excluded  by  the  statutory  rule  that  a  lessor's  title  may  not  be 
inquired  into,  but  such  seems  to  be  tne  doctrme  of  P.  t.  JT." 

In  n.  (a)  after  "  F,  v.  -S."  insert     "P.  v.  B.'* 
"  F.  V.  U:^  To  n.  (/)  add  «•  P.  ▼.  ff," 

For  n.  {c)  substitute  "  {e)  P.  v.  To  n.  {J)  add  «*and  see  P.  v.  A*' 
J."  Insert    "  (/ 1)   See   P.   t.  S,  ^ 

In.  n.  (rf)  after  "  F,  v.  5."  insert    366-6." 

After  "as**  insert  **  a  statement  by  the  vendor." 

After  line  subjoin  "  and  a  statement  by  a  vendor  that  a  document  (Vy 
which  the  property  is  admittedly  afifocted)  does  not  contain  some  speoM 
provision  (for  example  a  restrictive  covenant)  is  not  a  sufficient  excuse  ftr 
not  examining  it  {e  1)." 

For  "  G^).  *  *  *  (A),"  substitute  "  (y),  and  though  (in  case  of  dee* 
made  since  1881  (^1),  but  not,  seemingly,  in  that  of  deeds  made  befoe 
1882  (A),  the  receipt  be  outside  the  body  of  the  deed." 

Insert  "  (*  1)  Fatman  v.  Harland  (g  1)  44-5  Vic.  c.  41  s.  56  •  (^. 
L.R.  17  CD.  356-8."  the  policy  of  this  enactment. 

After  line  add  in  new  par.  "  iVnd  the  action  of  a  Solicitor,  professedly  on 
behalf  of  a  child,  in  a  transaction  by  which  the  father  is  benefited,  is 
sufficient  to  exonerate  the  purchaser  from  notice  that  the  father  bsi 
exercised  undue  influence  {e  1),  f^o  far  as  that  notice  is  founded  on  the  pfe* 
sumption  arising  from  the  fact  of  fatherhood  {c  2),  even  though  the  solicitor 
was  acting  for  the  father  also  («  1)." 

Insert  U  1)  Bainbrigge  v.  Brovcne        {e  2)  See  p.  197-8." 
L.R.  18  C.D.  esp.  p.  198. 

In  n.  (<0  for  "  Hunt  "  substitute    "  Holt." 

After  "  (tf) "  insert  "  and  (seemingly)  though  it  was  so,  if  the  deed  wai 
made  since  1881  {e  1)." 

Insert  "  {e  1)  44-6  Vic.  c.   41  s.     64." 


ADDBNDA  BT  CORBIOBMDA.  11. 

For  ** treat  only  of  chattels**   substitute   '*  belong  to  the  domain  of  p.  509,/.  7^ 
mercantile  law," 

Omit    *' the  possession    ♦    ♦    ♦    by,"  and,  after  '*  disponed,*'    insert  p.  509, /.  19-20. 
**  has  taken  possession  formally,  and  for  the  purpose  of  preventing  removal.'* 

After  **  (i) "  insert  "  and   though   (when  the  priority  is  sought  for  a  '•  ^• 
registered  over  an  unregistered  disposition)  the  holder  of  the  unregistered 
disposition  was  the  first  to  take  possession  after  the  registration  (/  1) ;" 

To  n.  (a)  add  '*  and  see  below  p.     insert  "  Jay  r.  Blmkhom  L.R.  9  Ch.    ^<^«*- 
615  (m  1),  and  cases  there  cited  "  702 ;    and,  after    "  L.T.N.8.    40  " 

Omit  n.  (c).  insert  "  sd..  National  ^e.  A.  Co.  r. 

To  n.  (rf)  subjoin  Seal  v.  Claridge    Francis,  L.R  10  CD.  408." 
L.R.  7  Q.B.D.  616."  Insert    "(/I)    Lyons    v.    Tucker 

In  n.    (/),    after    **  6   Ch.   626,"     L.R.  7  Q.B.D.  623." 

After  *'  (&)"  insert  **  and  though  the  bankruptcy  &c.  commenced  on  the   p.  515.  /.  4. 


same  day  on  which  possession  was  taken  {6  1)." 
After  **  it  seems  *'  insert  "  (i  1)" 


(i  1)"  /.  17. 

After  "  was  made  or  "  insert  **  contemporaneously  (m  1)"  i,  18. 

Insert  *'  (x  1)   It  does    not  seem   perfectly  clear   (^1)   that  open  and    Nates. 
notorious  seizure  by  the  sheriff  &c.  uiay  not  be  necessary  to  exempt  even  a 
subsequent  receipt  from  the  necessity  for  registration." 

In  n.  (ii)  /.  6,  for  *  desirable  "  substitute  •*  derivable  " 

Insert   **  (*  1)   Jay  r.  BUnkhom    Q.B.D.  80,  86  /.  26-30,  87  /.  9-13. 
L.R.  9  Ch.  702.  {q  1)  See  L.R.  7  Q.B.D.  88." 

(m  1)  Marsden  v.  Meadows  L.R.  7 

For  *'(<?);♦    ♦    *    is  also  "  substitute  **  who  have  registered  (<j),  which   p.1516,  /.  8-5. 
latter  are  equally  entitled  though  no  creditor  may  be  " 

For  n.  {d)  substitute  *•  (rf)  Conelly    v.  Tucker  id.  623,  rvg.   X.  v.  T.  6    Notes. 
V.  Steer  L.R.  7  Q.B.D.  620  ;    Lyons    ^.B.D.  660." 

In  n.  (m)  omit  "iyo«*     ♦    ♦    ♦    660;*'  p.  517,  iVotet. 

For  "  circumstances  ♦    ♦    ♦  taken  (•)  ;**  substitute  "  or  (no  doubt)  the   P-  ***»  '•  ^^' 
subsequent  disposition  had  been  registered  ;" 

In  cross-note  /.  6  after  **(©)"  insert  **  what,  if  they  are  in  a  house  of  which   '^*'^* 
the  disponor  has  the  key,  but  in  which  he  does  not  sleep  (o  1);" 

To  n.  {g)  add  **  Seal  v.    Claridge    Q.B.D.  616. 
(attestation  by  grantee  void)  L.R.  7        (o  1)  Seal  v.  Claridye.** 

In  n.  (0,  /.  5,  after  '<  296  ",  insert    819  "  p.  519,  Notes. 

**  Hamilton  v.  Ckaine  L.R.  7  Q.B.D. 

A  new  par.  should  begin  at  "  And  **  P*  5*^»  '•  1® 

In  n.  {h),  2d.  col.,  I.  1,  for  **  69  '*  substitute  "  6-9  "  P-  *2*»  ^'^' 

In  n.    (e)  insert   "  Craweour  v.  5fltt*r  L.R.  18  CD.  30.**  p.  W,  Notes. 

To  n.  (g)  add  «  Oraweour  t.  Salter  L.R.  18  CD.  42-3."  P- "«,  Notes. 

To  n.  (m)  add  "  Stokoe  v.  Cowan  7  Jur.  N.S.  901."  P-  5«.  Notes. 

In  n.   (ii),   for  "(a)*'    substitute  **  (*)  "  P-  *♦*•  ^'^' 

To  n.  (s)  add  "and  in  r.  Brown,  Bayley,  ^ Dixon  L.R.  18  CD.  649.*'    P-  *^»  ^^^^' 

After  **  canons  "  insert  "  (i  1)"  P-  *"•  '•  »0- 

Insert  "  (i  1)  But  he  whose  nght  or  interest  is  thus  preserved  against  a  Notes, 
priority  which  would  otherwise  he,  under  the  seoond  canon,  gained,  is  en- 


lii. 
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p.  5«0,  /.  IS, 

p.  590,  /.  7. 
JNbtes. 


p.  Ap.  I,  Head' 
note. 

Note*. 


p.  105,  Notes. 

p.  184,  /.  14. 
Notee. 


titled  to  the  same  priority  over  all  riyal  olumants  as  the  baokruptcy-crediton 
would  be,  under  that  canon,  entitled  to  ( / 1)." 
Insert  <'  {f  1)  Fayne  r.  Crots  L.B.     11  CI.D.  544-6." 

After  "  (a)'*  insert ''  accroed  due  beforo  the  date  of  the  order  of  adjndiM- 
tion  (a  1)  ^ 


After  ''  {e)  *'  insert  "  nor  because  it  is  used  for  the  recoy«iry  of 
as  well  as  interest  (c  1) :  *' 

Insert  **(«  1)  Marriton  r.  BiUt  To  n.  (m)  add  ''extended  ia 
L.R.  18  CD.  127,  ovemiling  Barrow  r.  Andrewt  L.R.  18  GJ). 
Hampaon  t.  Fellowea  L.R.  6  Bq.  484;  and  see  J7a// ▼.  JDyMM  L.R.  17 
575."  aB.D.  785." 


Latt  line,  after  **  so  *'  insert ''  and  a  recent  decision  already  (5  1]  refionsi 


to. 

To  n.  (a)  add  '<  see  also  Jonet  y.  Bord'  of  Hackney  N.Co,  L.R.  3  CD. 

WiUiame   24    Bea.    47,    as    to    an  669 ;  and  modified  by,  and  doubted 

instance  in  which  a  merely  equitable  in,  Intematwnal  Fulp  fe.  Cb.  LA.  ( 

claimant  is    preferred   to  a   repre-  CD.  656.** 

sentee.**  Insert  "  (b  1)   Ante.  Add.  p.  N 

To  n.   (*)    add  ";    modified  by  (rfl,  rf2)." 

FUBTHER  ADDENDA. 

CONSISTUCO  OF  POINTS   PCBLISUBD  IN  L.B.  6  P.D.   WHUA   THX  ABOTB  WBt 

IN  THE  PRJtSS. 

After  n.  (/)  subjoin  **  Oda,  Brake    L.R.  6  P.D.  217." 

After  **made  **  insert  ''on  the  same  paper  as  the  testator^s  aurnatiiie  (/IV* 
Insert  "  (/ 1)    Gds,  HatUm  L.R.  6    P.D.  204." 


(liii.) 
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INDEX. 


[In  this  Iiulex  :— 

A  hyi>hen,  procediiis  a  dit^t  of  tlie  unit  column,  Implies  n  repetition  of  ihe  diglU  of 
the  t',)n  and  liundred  columns  of  the  preceding  numeral,  and,  if  not  preceded  1  y  a  comma, 
further  implies  the  intenrening  pages,  llius  "210,-tt,"  meaus  *'210  and  218**  bot 
••216-3"  means  "210,  217  and  218." 

The  roman  numerals  an<l  italic  letters  which  follow  the  numbers  of  the  paj^es  denote 
that  the  point  indexed  is  explained  at  that  part  of  the  iMge  in  which  such  numeral  or 
letter  is  placed.  But  when  the  numeral  or  letter  is  in  parentheses  preceded  by  ii.  (for 
*'  note")  it  denotes  that  the  point  is  explained  in  the  corresponding  note  at  the  foot  of 
that  page. 

A  colon  or  an  arahic  numeral  denotes,  whea  it  follows  an  italic  letter,  that  the 
pobit  is  discussed  in  that  part  of  the  addenda  to  the  page  in  question  in  which  the  letter 
oc<;urs.  But  when  a  passage  in  the  addenda  merely  confirms  a  statement  in  the  text,  or 
is  otherwise  such  as  not  to  require  a  distinct  line  in  the  index,  it  is  left  unnoticed  there, 
on  the  assumption  that  the  reader  wUl,  in  every  case,  consult  the  addenda  as  well'aa  the 
text]. 
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Whether  within  the  i)erpetuity  rule 


303fC-(/,-71'M,H 
84 


•  •  • 

•  •  t 


•  •• 

•  •  • 


247 
25«<^« 
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Covenantee,  &c.,  in  breach  of  a  covenant  disentitles  him  to  enfuroe 

it:  when    ...               ...               ...               ...               ...  ...             1756 

Creditor,  in 

Act  of  6anknit>tcy  prechides  him  and  others  from  rel3ring  on  an 

adjudication  founiled  on  his  i>etition 

Dealing  prccIudeB  him  froi9  displa^ng  it ... 

TnistHieed  en  titles  him  to  enforce  it      "...               ...  ...              100 

Victim,  in  imconscionable  bargain  mi^  i>reclade  him  impunging  it  131-2 

•Act 

In  reliance  on  a  dealing  precludes  from  objection  to  it  as  being 

Fraudulent  against  Creditors,  Purchasers,  &c.          ...  ...            frl5a 

Gratuitous               ...               ...               ...               ...  ...         HNhd 

Inadec|uately  assented  to          ...               ...               ...  ...            113e 

Incomplete               ...               ...               ...               ...  ...              104 

Indefinitive  (i)erhapfl)               ...               ...               ...  ...               99 

Voluntary                ...               ...'             ...               ...  ...         14Slrd 

Of 

God,  the  Law,  &c.,  excuses  breach  of  condition        ...  ...         310r4 

Ownenihip  over  chattel  of  deceased  person                ...  ...            435f 

Action  by  HuMbond,  or  husband  and  wife      ...              ...  ...             55 

Ac  ri'AL  Notice 

Defined       ...               ...               ...               ...               ...  ...           4164 

What  amount^)  to        ...               ...               ...        ....  443<f-^,.da-&; 

Adequacy  of 

Assent  t«>  a  dealing  in  necessary  to  its  validity               ...  ...             113 

Consideration,  see  "Consideration." 

Administration 

Action  for,  affects  Executor's  ]>owcr8and  rights           ...  ...              2Sk 

Creditors  in  :vction  for,  arc  entitleil  to  priority  or  not  over  a  creditor 
who  has  been 

Fraudulently  i»referrcd  by  deceaseil          ...               ...  ...            ."lOOi 

Qucm-iiartnar  with  deceased    ...               ...               ...  ...         SIMh-j* 

Administrator 

Duties  (»f    ...               ...               ...               ...               ...  ...      36d'f\'t[ 

Kinds  of     ...                ...               ...               ...               ...  .  .             >ji;.7 

Who  may  bo                ...               ...               ...               ...  3:»i-C6, 3Cn  <'') 

Wrongfiilly  appointed  can  act  till  revocation                ...  ...             avi 

ADMiNiarRATOUSHir  :    \'acancy  in  does  not  susi>end  the  statute  of 

limitatiois    ...               ...              ...               ...               ...  ...              27 

ADMI.S.SION  OF  CONTK.VCT  BY  TLEADiNG    obviatcd  the   necessity  of 

writing.         ...              ...              ...              ...               ...  ...             190 

Admittance  TO  C-orYUOLU :    use  of             ...             ...  ...     424n(i.) 

Advance  of  money  or  goods : 

Bankruptcy  creditors  are  disentitled  to  priority  by,      ...  ...          b7CiJ-l 

Public  Bodies  may  make,            ...               ...              ...  ...           867.8 

Advancement 

Clause        ...               ...               ...               ...               ...  ...              Ci&c 

To  thild,  or  resulting  trust          ...               ...               ...  322(2^ ^-0/) 
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Alluded  to  ... 
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Chattel  interest  in^      ...  *    ... 

Elective,  whether  it  may  be 
In  cross,  Devolution  of  on  death  of  the  owner 
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Purchase  of,  is  valid  :  when. 
Right  to,  is  barred  by  st.  of  limitations :  when. 
Bale  of  by  Corporation  is  authorized  :  when, 

After-acquired  property  is  assignable 
Against  Bankruptcy -creditors     ... 
In  Stock-in-trade 

Agency  trust-deed  :  see  "  Creditor :  Trust  disposition  for." 
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Agent 
Binds  his  Principal  by  his  fraud  ...  ...  ...  28G^X',tr,-90/>,-3^ 

■r  1        '  -      •  \t  to  ijig  Principal  any  advantage  he  may  have  made      194A-C/ 
benefit  of  a  contract  ...  ...  ...  196dl 


Is  l3ound  to  yielc 
Including  the 


Ih  competent  to  or  not  to      ^ 

Purcnase  from  or  sell  to  his  Principal       ...               ...  .„             193 

Sii^n  for  his  Principal                ...               ...               ...  ...              183 

Limitations,  st.  of,  confers  |)ersonal  title  on  :  when     ...  ...           26(>1 

Notice  is  imputed  from  to  principal  :  see  **  Imputative  notice." 
Keport  from  to  his  Principal,  shewn  by  the  latter,  is  not  a  repre- 
sentation ...              ...              ...              ...              ...  ...         286r : 

Age  of  Life-tenant  understated  by  Vendor ...              ...  ...           305o 

Air  :   right  to,               ...               ...               ...               ...  ...                9 

Alienage  :  effect  of,  on  Descent  ,.,              ...             ,..  ...        47n  (i) 

Alienation  :  see  *'  Disixwition  "  "  Restraint  on  Alienation." 

Alixentary  provision  :  restraint  on  alienation  of,        ...  ...      24Ca,Av 

"All"  property  :  priority  of  a  disposition  of,  as  depending  on, 

Bankruptcy                 ...               ...               ...               .  .  ...        535c-7^ 

Fraud  against  purchaser  or  absence  of  value 

Legal  estate                ...               ...               ...               ..  ...             403 

Alteration  of  oircumstanceb  precludes  from  rescinding  unconscion* 

able  bargain ...              ...              ...              ...              ...  ...           132^ 

Alternative  limitation 

To  issue,  means  issue  living  :  when              ...              ...  ...            229 

Under  Power  of  disposition         ...               ...               ...  ...           228a 

Void  for  perpetuity :  when        ...              ...               ...  2.54jf-5a,-66/,// 

Ancient  SETTLEMKrr  falls  under  the  Perpctuity-nile     ...  ...         256-7 
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ANriciPATiox,  Restraint  ox 

As  regards  Per[>etuity  ...  ...  ...  246dr^iSa,\hl 

Otherwise   ...  ...  ...  ...  138<-9«»,cl,  ^iGb-^,  36.V  : 

Appointment 
Of  New  Trustees         ...  ...  ...  ...  ...  3C7il 

Under  Power  :  see  "Power,  of  Apiwtintment,  Exercise  of." 

Apportionment  of 
Apprenticeship-fee      ...  ...  ...  ...  ...  VOe 

Income  between  Ven<lor  and  Purchaser       ...  ...  ...       SO/jHO-l 
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ASAETH 
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All  the  a.«wignor's  projierty  is  i>ostix>ne<l  to  his  bankruptcy-creditors  &tn/-4^ 
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Authorized  to  sign  for  vendor  and  purchaser  ...      ISSo^-ia^  modi/led  b 

Not  comi)etent  to  bind  his  employer  by  a  mistaken  representation  309/ : 
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.4 TTT?^  rj.F:  Estate /Mtr,  devolves  on  Executor  ...  ...             326 

AvoiD.\NCE  OF  DEAUKO 18  effected  :  how       ...  ...  ...           ll.'W 
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Purchaser  under,  in  Ireland,  is  entitled  to  priority  over  certain 
Claims  founded  on  defects  in  proceedings... 

JClAVt^llwB      ••■  ■••  •««  at*  •••  ••• 

Settlements  ...  ...  ...  ...  ... 

Receiver  in,  effect  of  his  appointment 
Terminates  an 

Agency  ... 

Otfer 
Trustee  in 


•  •• 


... 
... 


••• 


Acquires  Legal  estate  on  his  appointment 

Except  in  Stock    ... 
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6  [/.  22] 
560a-e,n.(i.) 


u. 


INDEX. 


Generally  ...  ...  •••  •.•  ..*  37^ 

InaShiu...  ...  ...  ...  •••  ...  4|3 

Priority  ot :  «ee  "  Lej'al  estate. " 

Undisturbed  by  such  uixixMitionH  au  are  Cunstnied  to  affect  the  le^al 
estate  only... SMi6^ ;  <J8o96,322a-3lr ;  32V-7< 


Beneficiary  is  entitled  to  a 
Lien  on  settled  funds,  as  {^^nst 

Other  beneficiaries    ... 

Purchaser,  &c.,  from  the  trustee 
Profit  made  by  his  fiduciary 

Bequest  : 
CJenerallj^ :  Whether  must  be  definitive, 
To  illegitimate  offspring  valid  :   when, 


••• 

... 


••• 

••• 


390 
343* 


20U-2r 


Beht  right  to  call  for  the  legal  estate  :  see  '*  Legal  estate ;  best 
right  to  call  for." 


Bill  of  Exchange  and  Promissort  Note  : 
Accepted  in  fraud  of  creditors,  is  postponed  to  them    ... 
Can  be  beqneathed  by  delivery  or  donatio  morlii  cauw... 
Can  be  negotiated : 

J.it' iTT  ••»  «a§  «•»  «•«  ■•• 

V*  0"ll      •••  •■•  ••«  •••  ••• 

Consideration  necessary  for  :  when 
Is  subject  to  equitable  claims ;  when 

Duniur  currency      ... 

After  becoming  due...  ...  ...  ..• 

See :  *\Wariiig  fjcp." 


... 
... 


1264 

425A'w 
3l8o 

416iV 
348^9^ 


Bill  of  L.vding  :  effect  of  omitting  '*  order  and  assigns  "  in 


m 


Bill  of  Sale  Acts  : 
In  general  ... 
In  tiarticular 

Attestation 

Attornment 

Consent  of  owner     ... 

( jonsiderations  :  statement  of , . . . 

Creditors'  trust-deed 

Distress  ... 

Evasion  of  enactment 

Inventory 

Legal  estate 

Marriage  settlement 

Mortgagee's  right  to  consolidate 

Notice  affecting  preferred  i>arty 

Oral  dis{)osition 

Onler  and  disixjsition 

Possession 

Protecting  clause  of  Bankruptcy  statute 

lieceipt  for  purchasemoney 

Registration 

•Scheme  for  eva^lin^  the  enactment 

Situation  of  subject-matter 

Successive  bills  of  sale 

IVade  transactions  ... 

Who  is  entitled  to  take  advantage  of  the 

Winding-up  creditors  ,., 


...  .••  ...  Ox i    ^i 

...    141f,519( 
513/,(/,n.(i),51ij 

•  ••  •••  •••         OJLftM^'y  w( 

•  •«  •••  •■•  t 'J. I  r 

513/»<7,(l.),517; 

...    519/r,o,(l) 
...  ...  ^17/,|i 

...  ...  ...  *fM.\^f 

5146,515;},  (II.) 
5i4c-i,/,(i.);517/«,w,(i.)i514.5 :  518 : 

•  ••  •••  •••  OXOf* 

513A,ai.),515(l.): 

511V  ,i>-r,  ( I.  \.520w-6 

577Av,57»rf-* 

•  •*  ...  ...  OI,  v(*f/ 

515w,(i.),520a,577A-y,.571W-4 

517A,r/f'^20Sf/,A 

enactment...  ...515o,516a,^ 

...  ...  520» 


*•» 


INDEX.  W. 

BWHOP  M 
Authorized  to  Mell  {)ai*iM)nat;ef  &c.  ...  ...  ...  9G4c 

liestricteil  in  diHixwing  of  Bee  landn  ...  ...  ...  860m 

Blank  trav.sper  of  shares,  committed  to  hrokerj  does  not  always 
enable  him  to  transfer  whatever  shares  he  likes  to  nil  in,  ...  5056 

Bond 

Can  be  bequeathed  by  delivery  (or  donntU  inortU  ctum)^  ...  12^ 

Depositee  of,  from  one  whom  ne  believed  to  be  owner,  in  preferreil 
to  true  owner  ...  ...  ...  ...  ...  r)02<2 

Given  in  fraud  of  creditors,  m  postponed  to  them  :   when,  ...  540e 

Bonis  on  Stock,  the  sale  of  whidi  has  been  contracted  for,  belongs 
to  the  purchaser  ...  ...  ...  ...  ...  81' 

Boundaries,  defined  by  Landed-estates-court-oonveyauce  ...      Ap.  iii* 

Broker  t  see  "  Blank  Transfer." 

"  Brothers  and  Sisters  "  constitute  a  single  class         ...  ...  2264 

Building  MATERiAUii :  right  to  seize,  on  bankruptcy  is  void  against 
bankruptcy-creditors :  when,         ...  . ...  ...  ...  5ni^88a,6 

Building  Plots  :  right  to  enforce  covenants  resiiecting  them  ruiu 


with  the  land :  when,   ... 

... 

m 
... 

•  .* 

... 

leo-i 

Buildings  :  support  to 

*.« 

... 

... 

•  •. 

14-5,15 1 

[iURIAL  PLACE 
Devolves  to  the  heir    ... 
Grant  for :  authorized 
Trust  for  is  void 

... 
... 

... 

... 
... 

.  •  a 

.•* 

... 
... 

..( 
... 
... 

4.V/1 

3('i86 

275Mt 

Burthen  of  Proof  ,  see  ''  Presumption.'' 

Business  : 
Jiien  on  Manager  of,    ...  ...     ^  ...  ...  ...  SSOp 

See  :  **  Purchase  in  the  Course  of  business." 

**  By  :  '*  Meaning  of,  in  old  statutes  ...  ...  ...     276n.(l.) 

Cargo  :  Legal  estate  is  transferable,  how,     ...  ...  ...        437i-Sl 

Carrying  on  of  debtor's  business  protects  ceuiu  bunoruMt  &c,  agt. 
bankniptcy-creditoDs     ...  ...  ...  ...  ...     57^n-9o 

Caws-law  :  see  **  Judiciary  law." 

Catching  bargains:  see  '* Unconscionable  bargains." 

Catholic  :  see  '*  Koman  Catholic." 

C^riPiirunderRecordof  Title  (Ir.)  Act       ...  ...  ...         480M 

Certainty  :  Priority  depending  on,  ...  ...  ...       375-404 

CEitTiFicAiXd  OT  TITUS  AND  CHARGE  Under  the  Reooixl  of  Title  (Ir.) 

^*-C  V  ...  ,i|  ...  ...  ,.^  ,,.  4ol 

App.  y» 


uu. 


INDEX. 


CesseiI,  CLAUSE  OF  :  detiiicd 

CESSIO  BONORUM  is  void  agt  baukniptcy-croditow 
Not  if  made  to  keep  the  debtor  in  buniueds  ... 

Chancellou  is  authorized  to  sell  certain  advowaona 

CuAKCERT  Division  u  authorized  to  deal  with  property  ... 

Charge 
jL/eTiueu       ...  .1.  ••>  ••<  ••• 

Rebuts  Keuultin^  Trust 
8ale  under  :  who  may  make 

Charitabi-E 
Institution,  is  entitled  to  a  profit  made  by  its  trustee   ... 
Puriwse : 
Formalities  necessary  to  trust  for,    ^        ...  ... 

Imi>os8ible  or  Illegal,  a  similar  one  is  effectuated  instead 

■\.lll' lo     ''*}  «••  •••  •••  •••  ••• 

Protects  dealing  agt.  creilitors  and  purchasers 
Unstatedj  some  such  purpose  is  effectuated  instead  ... 
Use  is  within  the  i)eri>etuity-rule :  how  far 

Charity-trustees  are  authorized  to 
Disjwse  of  Charity-proiierty  :  when 
Exercise  lowers  of  Agricultural  Holdings  Act 


.•• 


SI7 

365i 


...    Ap.  x-xL 

324,-5* 

...     3aan.(i.) 


241 
1026/ 


3016 


Chattel  [and  see  *'  Chose  in  Action  "]. 
j^en  neii       ...  ...  ...  ... 

Interest  in 

Advowrton,  explained 

Anv  Tenement 
Explained 

Convertible  into  freehold 
I  limitation  of  :  see  **  Chattel,  Validity  " 
Peraonal 

(Nmtrat-t  to  sell  is  cnforcible  :  when, 

Kinds  of  IncoriMireal,  ...  ...  .     ••• 

liCgal  Estate  in,  is  transferable  and  confei's  priority  :  when  ;  see 
*'  C/i4Me  in  action  ;  "    *'  liCgal  estate  " 

possession  of,  a  ba-ltje  of  ownewhip.  see  "Possession  of  chattel '' 
IViority  of  intoreste  in,  is  regulatcu  oy  the  law  of  what  comitry  ... 
Real :  see   *' Chattel  Interest " 
Treated  as  a  tenement 
X^sea,  Statute  of,  does  not  apply  to  ...  ...  iliSpt-y^AOf 

Validity  of  limitations  in,  ...  ...  ...  215a-4x/,-7a 

Wife's  :  see   *'  Husband  is  entitled  " 


*.4.7] 

10 

4 


loO,.lr^» 
U40 


310u(y) 


^ja-c 


Cheque 
Pequest  of,  by  (hmotw  mortis  aim'ff 
Legal  estate  in. 

Child 
(.'onceived,  is  treated  as  lH»rn        ... 
Of  unlxuni  jwi'son  :  v.didity  of  limitation  to... 
Word  '*  child  "  modifying  **  heirs  " 


•  •  « 

•  •• 


VXk 
42aA,t 


53(5c 


**  Children  "  is  constniotl  as  meaning 

"Heii-s*'    ...  ...  ...  ...  ...  ...      23^ln.(^) 

ThoiC  alrea'ly  bom,  when  mother  past  child  bjaring,  or  otherwise        257o(i) 


INDEX.  IxW. 

CHOSE  IN  ACTION 

J'dlll^l                                •••                    •••                    •.«                    •••  ..•                      o 

Kqnitable  claims  affect  a  (liRponee  of           ...               ...  ...         345/,i; 

Kormalitiefi  for  traniifer  of  the 

}ieneficial  interest  in,                ...               ...               ...  125and  n.(i.) 

Equivalent  of  the  legal  estate  in, 

A.s  re^anlH  what  kind  of  chattel             ...               ...  2)03r,(/,il'-o,p:-8({-n 

J^v  what  means 

AVhen  the  fund  is  in  court...               ...                ...  308}n-o,434<7*/ 

When  there  Is  no  holder    ...               ...               ...  ...           434o 

When  the  holder  has  an  interest  in  the  disposition  ...         ^M^i^c 
In  other  cases   ...               ...               ...              432n.(ilI.)>432-3,433iJ-la 

Who  is  deemed  holder 

In  general         ...                ...                ...               ...  ...      435^-/Al 

In  imrtictUar  cases              ...                ...               ...  ...     435f/,Mi<t 

When  there  are  several ...               ...  ...        43G/'Mi 

From  what  time  he  is  so  deemed           ...               ...  ...           4SCMt 

Legal  estate  in,       ...               ...                ...               ...  ...       425&-7c' 

Negotiability  of  debentures,  &c :  see            ...               ...  ...      433ii.(i) 

Priority  of  interests  in,  acf^uired  for  value  by  one. 

Having  the  legal  estate  or  its  eriuivalent,  over  interests  of  which 
he  had 

Notice     ...               ...               ...               ...              ...  41Ga*226,e»p.417o 

No  notice  and  which  belonged  to  the 

I^gal  or  other  holder          ...               ...               ...  ...    d08p:r/: 

Other  i>erson«   ...  ...  ...        n7^-H38^-404/i,  fit/).  :i8KX-/ 

Not  havuig  either    ...                ...                ...               ...  ...         345/, il- 

Wife'M,  see  ''Husband  is  entitled  " 

Churches  :  grant  for,    ...              ...              ...              ...  ...           308/? 

(rift  t<i,  is  invalidated  by  the  Peri>etuity  rule  :  when  ...  ^JCTttd^e^h^'^l 

Meml)er  of,  is  entitled :  when     ...                ...               ...  ...          225-7 

Power  to  disclose  amongst,  is  exclusive         ...               ...  ...           3G7'> 

When  ascertained       ...               ...               ...               ...  ...       228e-9(( 

Clause  op  Cesser  :  defineil          ...              ...              ...  ...            247 

Close  op  Bankrupt  revests  surplus            ...              ...  ...             73 

Codicil:  defined           ...              ...               ...               ...  ...              83 

Coercion  invalidates  a  testamentary  gift       ...              ...  ...           133<2 

CoEXECiTOR-s  :  Powers  of ,              ...               ...               ...  39  and  n.(r/) 

Ought  to  employ  distinct  Solicitors              ...               ...  ...     340n.(i): 

Collateral  Motive  is  no  objection  to  relief  in  some  cases  281(*,29(V[/.  8], -4/ 

Collateral  Relatives  :  liimitations  to,  in  a  settlement ;  when  valid 

agt.  creditors  and  piurchasers     ...               ...               ...  ...    .'>5(m<-(jOA 

Colleges  are  authorize<l  to  sell  advowsons  :  when,         ...  ...           36(V> 

Collusive  Suit  or  Juikiment  is  void  agt.  cre<Utors    ...  ...          Ty^l 

Commencement  op  1.<ease  is  implied  in  agreement:  when  ...           103n 
Commlssioners  :  estate  of  certain,  vests  in  on  their  appointment    ...     AAlft^k-m 


Ixiv.  INDEX. 

CoMMOKABLE  RIGHTS :  MtingniBhment  of       ...             ...  ...         17-81 

Common  forms  op  Convetakcino  [and  see  "  Conveyancing. ")  ...            C2a 

Comiov  pttr  cause  de  vicinage         ...               ...               ...  ...             16rf 

V.-OMMOX   RTCiHT                     •••                    ••.                    •••                    ...  *••                   *l 

Communication  of 

DiA[)osition  todiflponee,  is  or  is  not  necessary  to  its  validity  agt., 

IHsponor  himself     ...               ...               ...               ...  ...           125d 

Creditors,  Purchasers,  &c.        ...               ...               ...  ...           C0I6 

Offer  to  offeree  is  necessary          ...               ...              ...  ,,.         Wc^ 

Company  (Publtc> 

ComimnieA*  Acts          ...               ...               ...               ...  ...            277/ 

Director  neglecting  to  register  incumbrances                ...  ...               80 

Dissolution  of  imincorporated,     ...               ...               ...  ...           276a 

Is  or  is  not 
Authorized  to 

Dispose  of  property               ...               ...               ...  ...      SG6tf-70b 

Issue  Debentures...               ...               ...               ...  ...           26M 

Bound  to  pay  dami^p^es  to  its  shareholders  for  misrepresentation  286^ 

Entitled  to  any  profit  made  by  its  fiduciary  (including  its  pro- 
moter)   ...               ...               ...               ...              19l!ifffhflf  modified,  l^iOfh 

Mortgagees  of  its  specific  property  take  priority  over  its  general  in- 
cumbrancers              ...               ...               ...               ...  ...           STlwi 

Shares  and  Stock  in  :  see  *'  Shares  and  Stock." 

Compensation  for 

Misrepresentation  [and  see  "  Misdescription."] 
In  general  ...  ...  ...  28&?,-8f19.7^•01ll,•2a-3i 

Ts  not  allowed  out  of  trust-estate               ...               ...  ...            2S6i 

ivuHvaKe       ...                ...               ...               ...               ...  ,.,       3So4fffff,r 

Stipulation  respecting :  see         ...               ...               ...  ...            28S>6 

Completeness  of  agreement  is  necessary  to  its  validity...  ...          100-5 

Composition 

( 'onsideration  sufficient  to  support  a,             ...               ...  ...         144c-A 

— CVedit«>rH 
Are  entitled  or  not  to  priority  over 
Dealings  over  which  bky. -creditors  would  be  so  entitled 

Generally           ...            ^  ...               ...                ...  ...             Ti^lf 

As  to  proceeds  of  executioA                ...               ...  ...             .'WW- 

Qw/wi-partners  ^     ...                ...                ...               ...  ...             flOOf 

Bankruptcy-creditors  take  priority  over  a  previous  dealing  by 
which  tne  debtor's  then  creditors  were  induced  to  accept  a  com- 

iK)sivion      ...                ...            ...                ...               ...  ...             itf  cW 

—liesolutions  extinguish  certain  claims        ...              ...  ...         58U,c 

Compromise  may  be  supported  by  what  consideration    ...  ...  144r,144-ri 

C0MPUL.SORY  PURCHASE        ...             ...                 ...                ...  ...          370r-/ 

Concealed  frai'd  : 

Limitations  of  Action  for,            ...               ...               ...  ...             26-7 

Kemeilyfor,                ...               ...               ...               ...  ...       291n-31 


INDEX.  Ixv. 

CoNBiriON.  [and  nee  "  Conditiona  of  Sale;**]  inti       • 
Diflpoeition.  kc,,  of  any  kind  : 
Breach  or.  is 
Exciuea:  when,  ...  ...  ...  ...  ...       810a-lc/ 

Relieved:  when, ...  ...  ...    311«-7«, f*i>.  313/,-4«-r,^l,.7rt 

Lienneo  ...  ...  ...  •••  •.•  ...  ^24 # 

Enlarging  estate      ...  ...  ...  ...  ...  218r 

Implied,  18,  in  a  contract         ...  ...  ...  ...  150& 

Married  woman  is  competent  to  diKixwe  of  an  estate  which  she 
holds  on  condition  of  aoin^^  so...  ...  ...  ...  lS8d 

Precedent :  in  a 
Contract  ...  ...  ...  ...294-9,2d8A2,S05p  t-C^ : 

Dispasition 
Defined  ...  ...  ...  ...    224,  am/ «^f  250n.(r) 

Immoral  or  unlawful,  invalidates  disijosltion     ...  ...  l<)9« 

Is  construed  as  subsecinent :  when.    ...  ...  ...  257^-/ 

Performance  of ,  cannot  be  excused,  ...  ...  ...       311c-c^ 

Restraining 
Alienation         ...  ...  ...246rt-50<7,  w/).  245/-7X-,-9/,5, 4506,1- 

Marriage  ...  ...  ...  ...  ...  201 

Reversion  carries  the  benefit  of ,  ...  ...  ...  264iJ 

Subsequent : 
Defined  ...  ...  ...  ...    225,  «etf  o/ao  250n.(r) 

Immoral  or  unlawful,  is  void  ...  ...  ...    19Si/-2Wff 

Performance  of,  is  excused  :  when,  ...  ...  ...       SlOa-lb 

Vendor  is  not  entitled  to  sell,  as  absolute,  a  conditional  estate  Sl05/[l.  U],/ 
liCase :  breach  of  condition^in  a. 
Entry  for,  displaces  what 'dealings  with  the  leasehold  ...  348^f,6,-58r 

[iimitationr,  St.  of,  begins  to  run  on,         ...  ...  ...  27/ 

Relief  ac^t,  is  or  is  not  granted  when  the  breach  is 

wT  \LK  1X1   •••  ••«  •••  •••  ■••  »•«  OX O/ 

Not  wilful,  and  the  condition  is  to 

Ir^sure  ...  ...  ...  ...  ...         314a,fi 

Pay  Rent  ...  ..  ...  ...  ...  314c 

Conditional  fee,  or  gift  :  see  "Fee-Conditional." 

C'ONDITIONR  OF  Sale  [and  see  the  heads  under  which  the  subjects  are 
mentioned.] 

In  general : 
Auctioneer  selling  under,  must  incorporate  into  contract  ...  lS4b 

Constniction  of ,       ...  ...  ...  ...  ...  lOfi/ 

MiHleading  ...  ...  ...  28(V,-8A,-y2<r.A,il-,^,.94A 

In  particular :  respecting 
Compensation  for  Mistatements  ...  ...  28d6,d06/>,-$)a-/ 

Deects  to  be  evidence  ...  ...  ...  ...  290fK.  lOj 

Deposit  and  Exi)ences  ...  ...  ...  ...         31^^ 

Interest  on  Purchase-money    ...  ...  ...  ...  87c/-/ 

Misdescription         ...  ...  ...  ...  2896,90R»7-6f,-Oy),-9av 

"  Confidence'*  raises  such  a  use  as  attracts  the  legal  estate  ...  438A 

Confirmation 
Of  an 
Invalid  dealing        ...  ...  ...  ...  ...  113-4 

Unconscionable  bargain  ...  ...  ...  ...  131-2 

Precludes  Avoidance  ...  ...  ...  ...  ...  114 

• 

C'oNSENT  [and  see  *'  Assent "]  to 
Marriage  (when  require<l  as  a  condition  preced6nt\  cannot  be 
dispensed  with  ...  ...  ...  ...  ...  3l4m 

Onlerand  diniKwition  :  withdrawal  of,  is  x>rotecte<l  agt.  bky.  cr.  when  572« 


Ixvi.  INDEX. 

CoNsmERATiOM  fancl  Bee  **  Act  in  reliance  "]. 
Adeqiuicy  of,  Im  unnecessary  agt. 

Party  to  whom  it  is  rendered  (and  exception)  ...  ...         liU-l 

Creditors  or  Purchasers            ...               ...  ...  ...            ixi&f 

8ee  ** Consideration:  Inadequacy  "  *'Conjuderation  in  sufficient.** 

Beneficial  Interest  is  transferred  by  allegation  of,  ...  ...             32rv 

Bill  of  Sale :  must  8i>ecify,           ...               ...  ...  ...        TilOir-w 

Continuous                   ...      ^         ...               ...  ...  ...                4S 

Kxecuteil,  is  or  is  not  Mufficient  agt.  the 

I*roini88or                 ...               ...               ...  ...  ...            143f' 

Creditors          ^    ^      ...      ^          ...                ...  ...  ...            STuV/ 

Exorbitancy  of,  is  immaterial      ...               ...  ...  ...          145/Mi 

Failure  of,  ...  ...  ...  ...  149/-15(V,297rt,-V>56-*/ 

>^ormaIities  for  ensuring  deli1)eration  are  unnecessary  when  value 

iH  renderetl                   ...               ...               ...  ...  ...             123 

From  whom  must  move               ...               ...  ...  IQ/a^aad  McelGSt : 

Inadequacy  of,  is  eviilentiary  of  fraud  agt.  creditors,  purchasen, 

&c.             ...               ...               ...               ...  ...  . . .  551#,fi041r,^ 

Is  or  is  not 
Effectual  to 

Clinch  an  Offer,  if  rendered  even  in  part,  ...  ...           14^ 

Confer  priority  over  a  previous 

Annuity,  unless  registered,                 ...  ...  ...        46.V-fir 

Bankruntcy,      ...               ...               ...  ...  ...       tulc"^k 

Crown-debt,  unless  registered,            ...  ...  ...    4G!k-kj-i't^ 

Disentailment,  unless  previously  enrolle<l  ...  ...         46G/,»; 

Execution  or  Judgment,  unless  registered,  ...  4G3rt-5c/,-(jii^ 
Fraudulent  or  Cratnitous   dealing,    unless  accepted  inno- 
cently and  for  value          ...               ...  ...  539A-i:,fi01-9 

llagiMtrable dealing,            ...               ...  ...  ...   Wcr^i-n 

Ilepresentation                   ...               ...  ...  80rf2,397/l|./2 

Hequinite  to 
Confer  Priority  (over  a  previous  transaction)  on  a 

i^recUbor             ...               ...               ...  ...  ...            •kcM' 

Crown's  claim  for  forfeiture                ...  ...  ...            53iV 

Heir-in-tail        ...               ...               ...  ...  ...            530i' 

Purchaser,  Mortgage,  &c.,                  ...  ...  463<i-<V/»^l'^ 

Regi«tere<i  disponee           ...               ...  ...  ...  407r, -**<•» 

Rebut  presumption  of  fraud  agt,  and  so  prevent  postpone- 
ment to,  subsequent 
Baiikru])tcy*creditors  seeking  priority  on  the  ground  of 

Ceifsiobouonim  :  aee        ...                ...  ...  ...  iV85f-7N-lV' 

Fraud  agt.  creditors       ...                ...  ...  ...             000/ 

Fraudulent  Preference   ...                ...  ...  ...        .'S95ci-A 

Voluntary  Settlement    ...               ...  ...  ..          597/,'/ 

C-omposition-creditors        ...               ...  ...  144f •</,  an«/ «v?  Ti^Om 

C-redi tors  in  other  cases      ...               ...  ...  ...       543fl-7/ 

Purchasers,  Mortgages,  &c.,                ...  ...  ...          (lOO/i-i 

Purchaser  under  Irish  Bankruptcy,  ...  ...  008a,60(M,i 

Supi>ort  a  dealing  against 
Party,  &c.,  whether  the  dealing  be  a 

Bill  of  Exchange            ...               ...  ...  ...         142A,» 

Contract 

In  general                   ...               ...  ...  ...       142<'-3A 

To  fulfil  a  duty            ...               ...  ...  ...         I44h-4l 

Disposition                     ...               ...  ...  ...         143*-/ 

Promise,  see  *'  C-.  Is  .  ,  ,  support  a  Contract." 

Promissory  Note            ...               ...  ...  ...         142 J,l- 

Release  of  claims,           ...               ...  ...  143e  [<?w</ /.  18-24] 

Representation                ...               ...  ...  ...   1>9,41K5  r/ 

Cre<litor«  and  Purchasers,  see  *'  C,  is  ...  rebut  presumption 
of  fraud.*' 
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Sufficient  ui  itn  nature  to 
SiiPpurt  a  dealing  a^^.  the 
Party,  &c.,  whether  the  dealing  l>e 
In  general,  any  dealmg 
In  particular,  a 
Comix)8ition 
Compromise 

Contract  to  transfer  burthened  proi»erty 
Release  of  a  debt 
Kei>re8entation 
Creditors,  whether  the  dealing  be 
In  general,  any  dealing 
Inparticular,  a 
Promissory  note 
Q  (Mrn'-partnership 
Purchasers,  Mortgagees,  &;c. 
Registered  mirchaser,  &c. 


..      112m  (I.),  IWn-oin 

144c-// 

•  •  •  •  •  •  X  «4**  J 

»  •  •  •  •  •  X  «*rCC 

144€'-fr 

552  fned,-61a 
142n(ii.)/H. 

•  •  •  •  •  •  1^/v 

reft,  fi-otn  &i6b 

_  •  •  •  •  •  •  tUV /* 

Statement  of,  [and  see  *'  False  statement  of  coivtidoratiou]  in  a 

Bill  of  Sale,  is  necessarv  and  sufficient  :  when,  ...  ...      510^-iii. 

Disposition  of  any  kina. 
Is  not  neceijsary  to  prevent  po8tix>nement  to  subset  ^ueut  pur- 
chasers, &c.          ...               ...               ...  ...  ...            457ft 

Prevents  use  from  resulting  ...               ...  ...  ...         827^-/ 

Transfers  the  beneficial  estate,  generally,  ...  ...         325^',^ 

CoJfdOLIDATION  OP  MORTGAGES       ...  ...  ...  ...  336-9c 

Consols,  of  Married  Woman  are  separate  estate  :  when,  ...  iiOd 


COWftTRUCTION  : 
Ambijguity  mav  be  solved  by, 
Conditions  of  Sale  are  construed  a;^.  the  vendor 


Knowledge  of  the  Law  is  not  assumed  in,   ... 
Perpetuity-rule  may  not  be  evaded  by, 
Thelluson  Act  may  not  be  evaded  by, 


CONOTRUCTIVE  NOTICE  : 

Agent  affecting  principal  :  "see  Imputative  Notice." 

Ck')«€  in  action  :  prionty  of,  is  not  regulatetl  by, 

Defined 

Explained  ... 

Restored  deed  :  whether  affected  by,  ^     ...    ^ 

Sobcitor  affecting  client  :  see  '*  Imputative  notice.** 

Constructive  Uses  and  Trusts  ... 

CoarrSMPORANEA  expositio 

CONTiyGENT 
Defined  ^    ... 

Interest  is  disponable  and  transmissable 
Limitation  is  construed  as  vested  :  when,    ... 
Remainder  is 
Invalid  :  when,  owing  to 
The  Peri>etuity-nde 
Its  own  peculiar  ndcs 
Not  construed  as  an  executory  or  shifting  clause 
Unless  limited  since  1877 


105 
106 

208  «,6 
273rf-/ 


433t 
...  41Gn.(i.) 
444//t«/.-62w6 


322rt-at,-3^' 
106 


224 

225 

227nicd,-8dyh,i 


263 

217'>-86,-63n.(r.) 
217.7 
2186 


CoKriNUANCE  IN  Possession  is  evidentiary  of  fraud  a-^L  creditors  550/-1A 

Cozrioruous  considerations        ...  ...  ,..  ,..  48 
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CoXTRAcr  [inclutliiv^  i>oiuU  common  to  Covenaiite  and  other  eon- 
tracts,  but  not  iwinte  peculiar  to  the  latter,  for  which  »ee  "Ck)ven- 
ant."J 
Acceptance  of  oflfer  is  necessary  to,  &c. :  see   "Acceptance." 
Advance  on  security  of,  is  subject  to  Incumbrances  affecting  the 
promi8or*8  interest      ...  ...  ...  ...  ...    402u.fn.) 

Assent  to,  must  be  adequate       ...  ...  ...  ...  113-5 

Bankruptcy-cretlitors  are  entitled  to  displace,  see  esp.  .5l7;,-88ft-A,-986-i,600c-ff 
Beneficial  to  a  third  [lerson,  is  a  kind  of  testamenUuy  di^xxiitiun  83 

Binds  the  estate         ...  ...  ...  ...  ...  75:^',84t». 

CNmditionally  on  title  being  shewn  ...  ...  ...  .?^ 

Only  as  between  the  parties     ...  ...  ...  ...  Vioa^h 

C'ommunication  of  offer  is  necessary  to,       ...  ...  ...  107 

Construction  of  :  see  "  Construction.** 

Dependent  on  another  contract  ... 

Detinitiveness  is  necessary  to  :  see  "Definltiveness.*' 

Kffect  of,  on  property... 

Evasion  of,  fru!)trated... 

Formal  contract :  stipulation  for^  betokens  indefinitiveness  :  when, 

Formalities  for :  see  "  Formalities  : "  esp,    ... 

Heirs  are  bound  by  :  when, 

Immoral,  is  void 

Income  passes  to  purchaser,  and  interest  to  vendor 

In  derogation  of  the  Irish  Land  Act  is  void 

Infant's,  is  invalid  :  when, 

Intelli^bility  is  necessary  to. 

Intention  to  contract  is  necessary  to, 

Is  terminated :   when,  by 

-L/eabn       ...  ...  ...  ... 

New  contract 
Letters  :  ccmtract  by, 

Completeness  of. 

Mutuality  in, 
liUnatic's,  is  invalid :   when. 
Married  woman's,  is  void  :  when, 
Misleading,  is  not  specifically  enforcible  :  when. 
Offer  must  be 

Accepted  :  see  *'  Acceptance  of  offer." 

Communicated  :  see  "  Communication  of  offer." 
Operates  as  a  disposition  of  the  beneficial  interest 
Privity  of  :  see     Privity." 
Kegistration  of,  as  regards  property  in  register-county  40r)/,i:,-6a,-7a«p 

To  settle  is  affected  by  the  rule  in  Shelley's  case :  how  far,  ...        23(M0/ 

Unlawful,  is  void        ...  ...  ...  ...  ...         19Ua-e( 

U])on  honour  ...  ...  ...  ...         ^      ...  96i{f 

Value  rendered  for,  entitles  promisee  to  [dis])lace  preceding  incon- 
sistent gift...  ...  ...  *    ...  ...  ...  60U 

Who  may  sue  u^wn  :    see  **  Privity." 
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...114«,117^-i 
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109*1 

...  14Q^ik-8a 
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...    137it,14U 

...286f,■8/s-92f,A,ife,^■94A 
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Convent  :  gift  to,  is  vpid  for  Perpetuity  :  when 


...    274n.(ii.) 


Conveyance : 
Acceptance  of,  by  purchaser,  precludes  him  from 

Compensation  for  Misdescription 

Rescission  on  certain  grounds   ... 
Breach  of  Stipulation  to  make,  exonerates  purchaser  ... 

CONVEYANCINO    : 

Common  forms  of. 

Description  of  person  should  specify  his  name  when  practicable  ... 
Frame  of 
Married  Woman's  power  to  make  a  will  ... 


dOdok 

28Si.,6,c< 

296d.7/ 


62a 
283f 

188^ 
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Mortgage  of  property  which  is  burthened  with  covenants  ...  178e 
Settlement  in 

Equal  shares         ...               ...               ...               ...  ,..  666-7C 

Nature  of  an  entail  of 

Chattels             ...               ...               ...               ...  ..,  65-6 

Freeholds          ...               ...               ...               ...  ...  6M 

Trust  of  property  which  is  burthened  with  covenants  ...  173e 

Will  resembling  a  settlement  ...               ...               ...  ...    67me(l.-8 

CoKViCTiON :  effect  of,  on  property                ...              ...  ...  JOd 

CoNViCT*s  wiFB  seems  competent  to  dispose  of  property  ...  ...  138a 

Co-owner  is  or  is  not  entitled  to 

Dispose  of  his  share    ...               ...               ...               ...  ...  276 

Lien  for  expenditure  ...               ...               ...               ...  ...    S33&-f,-4^ 

Require  Sale  or  Partition             ...               ...               ...  ...  276<{,e 

COPTHOLD  : 

Customary  rights  in,  ...               ...               ...               ...  ...  IM 

Enfranchisement  of,   ...               ...               ...               ...  ...  ig 

Fines  accruin;/  from,  before  time  for  completing  sale  of  manor, 

belong  to  vendor        ...               ...               ...                ...  ...  84« 

Husband  is  entitled  to  courtesy  out  of :  when,              ...  ...  4ie 

Legal  estate  in,  is  transferable :  how,         ...               ...  ...423({-i,-4a-e 

Lord's 
Fines,  see  a  little  above. 

Incumbrances  affect :  when,    ...               ...               ...  ...  385-6 

Interest  in,  explained,               ...               ...               ...  ...  10 

Power  to  appoint  the  use  of ,  is  valid           ...               ...  ...  215<j 

Purchaser  of,  cannot  be  required  to  accept  freeholds  instead,  nor 

conversely,                 ...               ...               ...               ...  ...  305»V 

Shifting  use  affecting,  seems  valid,              ...              ...  ...  215« 

Use  in,  is  not  within  the  statute  of  uses,      ...               ...  ...  440e 

Wife  is  entitled  to  dower  out  of :  when,      ...               ...  ...  43e 

CopTBioHr :  Legal  estate  in,  is  transferable :  how,        ...  ...  426/» 

Cornwall:  Beatrictionsondispositionofdutchy  lands...  ...  369A 

COIIPORATION  : 

Defined       ...               ...              ...               ...               ...  ...  277 

Dissolution  of,  revests  its  feesimple  estates  in  the  donor,  not  in  the 

lorci             ...                ...                ...                ...                ...  ...  90C 

Formed :  how,            ...              ...              ...              ...  ...  277 

Is 

Competent  to  di8po.se  of  property  :  when...              ...  ...  368,-9»-70& 

Entitled  to  acquire  property    ...               ...               ...  ...  277-8 

Subject  to  forfeiture  in  certain  cases      ...               ...  ...  278a-99 

Use  for  which  it  holds  is  not  clothed  with  the  legal  estate  ...  440o 

COBPOBBAL  PROPBRTT  define  I         ...                ...                ...  ...  2 

Counsel  :  Notice  to,  is  imputed  to  client      ...              ...  ...  459ffi 

Counterclaims  affect  assignee  of  contract,  according  as  the  latter  is 

Enforcible ...               ...               ...               ...               ...  ...  153f7-56 

Ne^)tiablo ...               ...               ...               ...               ...  ...  156c-« 

Neither      ...               ...              ...              ...              ...  ...  154c-/ 

CoUBT :  Purchaser  under,  can  be  postponed  by  notice    ...  ..,  416-22 

App.  10. 
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Covenant,  [ami  see  *'  Contract*'] 
ABsi^nment  of  leasehold,  &C., 'exonerated  from,  ...   ^  ...         X7hd-g 

For  freedom  from  Incumbrances  takes  priority  over  previous  grat- 
nitoos  disposition        ...  ...  ...  ...  ...  699d 

Is  value  sufficient  to  protect  a  dealing  agt.  subsequent  creditors  ...553r,d^-5<y 
Lease  framed  as,  is  effectual        ...  ...  ...  ...  ^3fHd 

Rons  with  the  land,  &c.,  or  not,  so  as  to 
Bind  the  covenantor  to 
Damages  ...  ...  ...  ...  VKkirZ/^-VA 

S^)ecific  Performance  ...  ...  ...  ...         173^ 

Entitle  the  Covenantee  to 
Damages  ...  ...  ...  ...  157a-9a,-8iljl,44l£.& 

Specific  Performance  ...  ...  ...  ...      159&-6ie 

To 
Apply  Purchase-money,  is  postponed  to  subsequent  dealing  for 
value      ...  ...  ...  ...  ...  ...     605n.(i.) 

Not  sue   ...    ^  ...  ...  ...  ...  ...     2\,in,Ji» 

Renew  lease,  is  not  binding  after  breach  of  lessee's  covenants  ...  29S42 

Settle  on  wife  or  children,  is  void  agt.  bankruptcy-cr^tors : 

''''*A^*»|  •■•  •••  «••  •••  ••«  •••  *RfvC 

Stand  seized  ...  ...  ...  ...  ...       76,438(i 

CftAXWOBTH's  (Ld.)  Act  ....  ...  ...  ...  352/'-7V,l; 

Cbkditob  : 
Acquiescing;  in  trust-deed,  renders  it  efiFectual      ^        ...  ...  100 

Assenting  to  di<<po8ition,  is  precluded  from  invalidating  it  ...         548a,6 

X>efined  with  reference  to  the  judgment-registry  acts  ...  ...     463n.(i.) 

Forbearance  by,  is 

Impliedly  agreed  for  b^  acceptance  of  security  ...  ...144a,547;-n 

Insufficient  consideration  to  protect  a  dealing  agt.  bankruptcy- 
creditors...  ...  ...  ...  ...  ...         57%*,!: 

Sufficient  perhaps  agt.  other  creditors      ...  ...  ...         559eJ 

In  or  under 

Administration,  delaying  to  enforce  his  claims  is  not  thereby 

IMaTreu       ...  ...  ...  ...  ...  ...  4*rOw'A 

Bankruptcy  :  see  "Bankruptcy  creditors." 
Execution:  see  "Creditor:   Judgment-cr.*' 
Winding-up  :  see  **  Winding-up-creditors." 
Is 
Bound  by  contract  between  the  debtor  (who  has  since  become 
)>ankrupt  or  died  insolvent)  and  the  surety  ...  ...  165-6 

Entitled  to 
Benefit  of  a  contract  which  the  debtor  had  made  with  a  surety : 
when,  ...  ...  ...  ...  ...         165^-6 

Lien  on  the  assets  of  his  deceased  debtor  ...  ...      37-8,-6a 

Priority  over  • 

Bankruptcy-creditors'  claim  to  chattel  which  they  have  al- 
lowed tne  debtor  to  appear  as  owner  of  whilst  he  traded  ...         idOff-n 
Disponees,  &c.,  of  Chattels  :  see  "Bill  of  Sale  Acts." 
Fraudulent  conveyance  or  dealing     ...  ...  ...     530s-6Ia 

In  respect  of  what  debts  ...  539A,-40^,fN,-la)6,i,-^J,f 

Judgment,  &c.,  if  collusive  ...  ...  ...  540(f 

Purchase  of  Assets  of  deceased  debtor  ...  ...  346-7 

Not  authorized  to 
Assign  his  debt  to  the  King ...  ...  ...  ...  206dl 

Not  entitled  to 
Alimentary  provision  made  for  the  debtor  (perhaps)  ...  34^* 

Lien  for  fraudulent  expenditure  ...  ...  ...  547% 

Payment,  unless  he  can  release  the  l^^l  right  of  action        ...  iMg 

Priority  by  the  Legal  estate  ;  whether  he  claims  under 
Bankruptcy,  &c.,  ...  ...  ...  ...  399r»/ 

Judgment,  or  the  like        ...  ...  ...  9S39t^k,¥i0t^f 
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Trost-dispoflition               ...              ...              ...  ...            iQ2e 

Priority  over  a  dealing  as  having  been 

Assented  to  by  him           ...               ...               ...  ...        548a,& 

Fraudulent  against  purchasers           ...               ...  ...        G05t-iit 

Gratuitous         ...                ...               ...                ...  ...         548a,6 

Subject  to  set-off  though  he  derives  by  assignment  from  the 

origmal  creditor                       ...               ...               ...  ...        346ff,k 

Judgment-creditor 
Attaching  a  debt,  is 

Not  entitled  to  the  benefit  of  securities                  ...  ...         33f^'  1 

Protected  agt.    subsequent  bankruptcy-  or  winding-up-credi- 

tors      ...               ...               ...               ...               ...  ...567^-72c?,« 

Collusive,  is  jKwtponed  to  subsequent  creditors  :  when,  ...           b40d 
Is 
Entitled  to 
Charge  or  lien  on  debtor's 

Chattels         ...              ...               ...              ...  ...       SS4M^n 

Hereditaments  ^ 

From  what  time                           ...               ...  ...         4204-< 

To  what  extent,  &c.    ...               ...              ...  334o-{^',420£ 

Priority  over 

Execution  in  Ireland      ...               ...               ...  ...           563c2 

Interest  of  which  he  had  Notice  :  when,              ...  ...  420J,n.(i) 

Revocable  disposition     ...               ...               ...  ...          C06m 

Sequestration  in  Ireland...               ...               ...  ...            563« 

Unregistered  disposition  of  a  tenement  in  Ireland  or  the 

Nortn  Riding                 ...               ...               ...  ...        .5C^,A 

Protection  against 
^  Bankruptc^r  :  when,  57l/',i7,-2tf,e,/,-3a-eJ,o,r,«,-4»,i,59%'-600tt 

Purchase  with  Notice  :  when,         ...               ...  ...         4176/ 

Not  entitled  to 

Estates  which  have  been  displaced  under  a  power  ...  353/-/, -61a 

Money  which  the  debtor  has  paid  to  the  sheriff  ...  ...           98cl 

Priority  by 
Legal  estate    ...  ...  ...  ...  346/;f7, -99(7-400/ 

Re^tration  ...               ...               ...               ...  ...  410/-i,A-p 

Priority  over  .a  dealing  as  fraudulent  against  purchasers,  or 

as  gratuitous    ...               ...               ...               ...  ...        CO^i-m 

Not  precluded  (by  giving  a  warrant,   secretly  conditional,  to 
enter  satisfaction)  from  enforcing  his  lien  agt.  a  subsequent 

purchaser             ...               ...               ...               ...  ...           4.56j7 

Postponed  or  not  to 

Landlord  distraining         ...               ...               ...  ...         562(t-c 

Rep^istered  desd                 ...               ...               ...  ...  408c-/,«  (i) 

Notice  IS  imputed  to  execution-creditor  :  when,        ...  ...         575n-r 

Purchasing  goods  which    he  had    seized  under  an  execution, 

cannot  hold  them  agt.  bankniptcy-creditors  of  the  debtor  r)84ni-.56,-01/; 

Registering,  is  protected  agt.  purchasers  :  when,      ...  ...      463-5,-0 

Judgment-Mortgagee  in  Ireland 
Is 

Entitled  to  priority  over  dealings  as  fraudulent  agt.  him  ...            599<? 

Not  entitled  to  pnority  by  the^ Legal  estate           ...  ...    34^,400^ 

Postponed  to  bfuikruptcy-creditors :  when,            ...  ...         .o99f,d 

Registering,  is  protected  agt.  purchasers,  &c.             ...  ...         464p.r/ 

Regbtration  of  Satisfaction  of  sectirity  of,  revests  the  estate  ...           442a 

Banker,  is  entitletl  to  i)riority  over  certain  dealings  ...               ...  562t-3(; 

Deceased  [and  see  "  Cr.  is  entitled  to  Benefit."],  w  entitled  to 

Enforce  his  claims  notwithstanding  delay               ...               ...  498r-A 

Lien  on  the  assets...               ...               ...               ...               ...  37-8 

Priority  over  purchaser  of  chattels  :  when,            ...               ...  4046 

Tradesman  in  Ireland  is  entitled  to  priority  over  certain  dealings  56^ 
Tmst-dispoBition  for  creditors  in  general : 

Acquiescence  in,      ...              ...              ...              ...              ...  100 
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Act  of  Bankruptcy  (is  an,) 

Agency-deed: 

BOia  of  Sale  Act  does  not  apply  tOj 

Conditions  of,  must  be  strictly  fulhUed    ... 

Is  not 

Postponed  to  particular  creditors 

Protected  by  the  legal  estate 
Is  or  is  not 

Postponed  to 
Bankruptcy -creditors 
Purchasers,  Mortagees,  &o. 
Winding-up-creditors 
Operates  to  confer  authoriUes  only        .... 

unless  acquiesced  in 
Registration  as  Bill  of  Sale  ia  not  necessary  for, 

Chops  are  within  the  Bills  of  Sale  Act :  when, 


•  •• 

•  •• 


56%7 

da4,323n.(a) 

517» 

316a 


"^ 


...    517i,608/» 

...       58U^ 

9d-9,S23D(a) 

517t 
512f 
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Cbown: 
Assignment  to,  of  debt  owing  to  another,  is  void 
Debt  owing  to. 
Binds  the  heir  or  devisee 
Is  not 
Postponed  to 
Bankruptcy-creditors 

Except  as  regards  an  extent  in  Ireland 
Legal  estate 
JVotected  by  the  Legal  estate 
Is  postponed  to  purchaser,  &c.,  unless  registered, 
Fraudulent  conveyance  to,  is  postponed  to  purchaser  for  value    ... 
Is 

Entitled  to 
Chattels  of  intestate  ...  ...  ...  ...  2&g 

Levy  its  debts  on  lands  of  which  the  debtor  has  revocably  dis- 
posed ...  ...  ...  ...  ...  ...    606n.(n.) 

Lien  for  debts      ...  ...  ...  ...         334^-63a-d,-71i>,9 

Priority,  in  respect  of  forfeitures,  over  fraudulent  conveyances, 
judgments,  &c.    ... 

Is  not 
Bound  by  statutory  enactments,  as,  the 


208al 
834^1 


571a,6 

600 

400i 

400/ 

lte,-6c 


53^' 


Bankruptcy  Acts  ... 

Settled  Estates  Acts 

oc  oi  u ses  ...  ...  ...  ...  ... 

Unless  made  to  remedy  fraud,  &c.  ;  as,  the 

St.  agt.  Fraudulent  conveyances  ^ 
Competent  to  make  certain  dispositions   ... 
Precluded  from  requiring  Restitution  of  anything  parted  with  by 

UX IB vHK e   ...  ...  ...  ...  ...  ... 

Limitation  of  Actions  by, 

CuBTBBY  :  Husband's  estate  by,  in  wife's 
Ordinary  property 
Separate  property 

Custom 
Rights  created  by 
For  Public  to  tiJce  profit  from  soil  is  void 

CY  PRES  DOCTRINE 

Generally    ... 

Is  applicable  to  a  limitation  to  a 
Charity  ... 


571a,6 

440m, » 

604<i 
366£^ 

283/ 
24a 


54,-7c«^ 
59 


12-3 
29 
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Person  for  life  and  then  to  his  children  in  tail,  tmder  a  power 
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Person  and  his  issue                  ...  ...          241-3 

Damages 

For 
Breach  of  a  contract  which  is 

Beneficial  to  a  third  person                     ...  ...  ...           162(2 

Incomplete,  but  has  Seen  acted  on         ...  ...  ...            104e 

Fraud  are  granted  along  with  rescission  ...  ...  ...           1144 
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Bight  to  relief  on  the  ground  of  Mistake  :  when,  ...  ...            2821 

Debenture  : 
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Debtor  :  see  "  Creditor  '* 

Deceased  Wife's  Siot£B*s  children  :  gift  to  is  void  :  when,  ...  202a 

Declaration  of  Title  (England) 
[See  also  *'  Land  Transfer  Act,"^Ilegi8tration  of  Title."] 
Court  may 

Grant  it                   ...              ...               ...  ...  ...           4S6t 

Annul  or  vary  it       ...               ...               ...  ...  ...        487a-c 
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Declaration  of  Trust 
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Formalities  for  ensuring  deliberation  are  necessary  to  :  when,    ...  123-4 
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DxFienvE  Disposition               ...             ...  ...  ...         776,c 


Dbtcihsct  ji  'Ate  niiiacaK  juiittiiaii  &r 


Xjaasweos  ...  ...  .^  _.       3X9»-3V 

IxBuvmnitr                 ...  ...  ...  ...  ...         SSLih^ 

EdKaMua  ...  ...  ...  ...             dSl/ 
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jftroperty  by  map 


••• 
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Pevibee  is 

Bound  to  give  up  to  an  incumbrancer,  to  whose  charge  the  devise 
is  subject,  the  benefit  of  any  advantage  he  obtains     ...  ...   195  [I,  101 

Liable  to  nis  devisor^s  contracts :  how  far,  ...  ...  ...  168-9 


Devolution, 
Limitation  varying  the  course  of :  is  void 
Of 
ChattelB 
Tenements  :  see  '*  Descent" 
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Limitations,  Statute  of,  is  suspended  by,     ... 
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Director  of  Company  is  boimd 
As  having  represented  that  an 
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Legal  estate 
Is  precluded :  how,... 
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DSAiNAai 


PBDHKmMBBa  invalidates  dealings... 
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vowson      ...               ...               ...               ...  ...  ...  306n.(L) 

Commissioners,  for 
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Exercise  Powers  of  Agrictdtural  Holdings  Act  ...  ...  3646 
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ELECnON 

Married  Woman  is 

Requisite :  when,...               ...                ...  ...  ...  1116 
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Bar  of 
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Cfonsent 
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Name  derived,  whence. 

Of 

Annuity  :  see  "  Fee-conditionaL** 

Copyhold  in  which  there  is  no  custom  to  entail :  see  '*  Fee-oondi* 

tional." 

Estate  for  another's  life  : 
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Ehtibity  op  Contract 
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Entbt 
For  breach  of  condition :  its  effect 
Pursuant  to  contract 
Is  part  performance  of  the  contract 
Precludes  a  purchaser  from  rescission 

Equitable 
Defence  :  see  *'  Counter-claims." 
Interest :  see  **  Beneficial  Interest" 
Mort^affe  :  see  **  Deposit  of  Title-Deeds," 
Principles,  adopted  at  law 
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Equity: 
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He  who  seeks,  must  do 
Looks  on  that  as  done  which  ought  to  be  done 
Married  Woman's,  to  Settlement 
Origin  of  the  Name,   ... 
Professed  ground  of  interposition  of, 
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Perpetuity-rule  does  not  apply  to, 
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Explained :... 
Time  is  an,  when 
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Contaracted  for,  different  from  that  to  which  title  is  shewn 

For  Another's  lif e  :  see  *'  Life-interest  during  life  of  another.** 

For  Life  :  see  "  Life-interest." 

For  Years  :  see  "  Terms  of  Years." 

From  year  to  year  :  see  "  Tenant  fr.   y,  to  y-** 

In  Fee  :  see  *^Fee  :  Estate  in." 

In  Common  :  see  "Co-owner." 

Joint  [and  see  "Co-owner."] 

Pur  autre  vie :  see  "  Life  interest  during  life  of  another." 

Tail :  see  "  EntaU." 

Estoppel  : 
Bastard  is  enabled  to  inherit  by, ... 
Binds  whom 
By  means  of 
Acknowledgement  that  one's  rights  have  ceased  :     ... 
Conduct : 
Common-law  Courts  adopt,  ... 
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Feoffment:  .... 
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ESTOVSBS 

Evidenoe:  see  "  Oral  Evidence." 
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Distinguished  from  mutual  sale  ... 
Miyr  be  made  under  the  Statutory  powers  of  the 

Goyemors  of  Queen  Anne*s  bounty 

Indosure  Commissioners 

Incimabent  ...  ...  ...  ... 

Land  Judges  in  Ireland 

Local  Inclosure  Commissioners 
Trustees  exchanging  have  also  subsidiary  autiiorities  ... 

EXCHEQUEB  BiLLH  AND  BoNDS  :  Legal  estate  in,  is  transferable  :  hpw, 

Execution:  see  ** Creditor :  Judgment-cr." 

Executor  and  ADinNiSTRATOB  :  [and  see  "Administrator,"  and,  as 
to  points  common  to  him  with  other  fiduciaries,  "  Fiduciary."] 
Assenting  to  a  bequest 
Formalities  :  need  not  observe, ... 
Precludes  himself  from  re-imbursement  thereout 
Priorities,  affects :  how,^ 
Title,  does  not  clear... 
De  9on  tort  is  bound  to  yield  up  any  profit  which  he  makes 
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Authorized  to 
Convey  the  subject  matter  of  a 
Contract  for  sale 
Mortgage 
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Yield  up  any  profit  he  has  made  ;  since  becoming  fiduciary ; 
if  re-inibursect       ••      .  ••.  ...  ...     11MA-&  ;-Q/l-/3,-7-8 

Capable  (not)  of  conferring  priority  over  a  beneficiary  who  has 
committed  to  him  the  indicia  of  ownership  ...  ...  505-8 

Entitled  or  not,  to 
Accept  a  gift  from  his  beneficiary  ...  ...       132d-/,-36-<7,-9V,f/ 

Lien  for 
Exi>enditure      ...  ...  ...  ...  ...         3^fJ 

Sum  which  he  had  advanced  to  a  beneficiary  and  has  to  re- 
place ...  ...  ...  ...  ...  330-1 

Purchase  with  intent  to  re-sell  to  his  beneficiary    ...  ...  193-4 

Sell  to  or  purchase  from 
Himself  ...  ...  ...  ...  ...         Idle-h 

His  Beneficiary ...  ...  ...  ...  ...  193 


IxxxiL  INDEX 


Potteaaion  and  apparent  ownenhip  by,  do  not  entitle  his  bankmpt- 
CT-crediton  nor  those  with  whom  he  deals  to  priority  oyer  &e 
cjaims  of  the  beneficiaiy  ...  ...  ...  505-8, -28»i-90& 

Fwi  A5D  Non-claim   ...  ...  ...  ...  ...  35i2n:(iL) 

FarE  ASTD  Recovebt  were  naed  to  extinguish  Powers     ...  ...        860^,/> 

FiBB 

Insurance  does  not  pass  to  purchaser  ...  ...  ...  Siei 

Bent  is  not  apportioned  on  destruction  by  ...  ...  ...  ISOn 

FiXTUBES 

Generally    ...  ...  ...  ...  ...  ...  5 

Are  witmn  the  Bills  of  Sale  Acts :  when,    ...  ...  ...  5122 

Following  op  tbust  funds         ...  ...  ...  ...       331e-2s 

FoBBEABAKCE  :  see  '*  Creditor :  Forbearance  by." 

FOBECLOSUBE  may  be  reopened :  when,  ...  ...  ...         S16/-A 

FOBFETTTRE : 

Agreement  to  submit  to,  on  non-perfonnance,  implies  an  agreement 
to  perform...  ...  ...  ...  ...  ...  S17d 

By  Corporation,  &c.    ...  ...  ...  ...  ...       278i-d9 

For  breach  of  condition :  see  "  Condition.*' 

FoBSiAL  CoNTBACT  :  Stipulation  for,  is  evidence  of  lack  of  definitive- 

FoBMAUTiES  necessary  for 
Ascertaining  title  by  passing  the  Legal  estate  ...  ...  75a^, 433-5 

[For  details  see  the  Table  of  Contents,  dL  L.] 
Ensuring  deliberation...  ...  ...  ...  ...  122<7 

iFor  details  see  Table  of  Contents,  oh.  xiv.] 
Evidencing  Contract  ...  ...  ...  ...  ...         178-96 

[For  details  see  Table  of  Contents,  ch.  xxL,  xxn.]. 

Fbaud 
By  means  of  misrepresentation :  see  **  Fraudulent  Representation.** 
limded  estates  court  conveyance :  whether  set  aside  for,  ...       Ap.  vi 

Limitations  (statute  of)  b^ins  to  run  agt.  victim  of,  when  ...  27a 

Of 
Agent      ...  ...  ^  ...  ...  286A)O,-c,.9(>.90^^'J,458e 

Co-disponor,  vitiates  disposition  as  much  as  fraud  of  disponee  ...  506c 

Bisponor,  affects  priorities        ...  ...  ...  ...       537-600 

[For  details  see  lable  of  Contents,  chh.  L2L.-LXIU.  and  numerous 
heads  in  this  Index.] 
Infant     ...  ...  ...  ...  ...  ...    119A>28^' 

Married  Woman      ...  ...  ...  ...  13;>'-^*,i^287/ 

Wife  (intended)  on  marital  right  ...  ...  ...        5616-ii 

Prodigal,  on  his  parent  ...  ...  ...  ...         209-10 

On 
Bankruptcy-creditors  [see  "  Bky.-crs.**]   ...  ...    561-600,  m.  582r-56 

Creditors  in  general  [see  "  Crs.*^]  ...         539-61a,  cap,  534-4^.48rf-52b 

Marital  right  ...  ...  ...  ...  ...         561&-» 

Parent,  (by  prodigal)  ...  ...  ...  ...         201^10 

Power,  as  affecting  purchaser  ...  ...  ...  ...  447,, 

Purchasers,  Mortageee,  &c.      ...  ...  ...  ...  601-9 

Solicitor's  lien         ...  ...  ...  ...  ...        56l<hq 


INDEX.  Izzxiii. 

Winding-Qp-credltors :  see  "  Wdg.-tip.-cr8," 
Setting  aside  a  dealing  on  the  ground  of,     ...    285-90,  eap.  289A-91m,876  n.fi.) 

Frauds:  Statute  of,  ...  ...  ...  ...  ...       178-90 

[For  details  see  Table  of  Contents,  ch.  xxi.  and  xxu.] 

Fbaudulent 

Contnict,  may  be  set  aside  in  the  same  action  in  which  damages  are 

obtained    ...               ...               ...  ...  ...               ...           114A 

Conveyance,  is  void  agt. 

Bankruptcy-creditors  [see  "Bky. -CIS."]  ...  ...    564-600,  e»p.  582c-56 

Creditors  in  general  [see  "  Crs."]  ...  539-61a,  esp,  634-42, -48d-626 

Purchasers,  Mortagees,  &c.      ...  ...  ...               ...          601-9 

A/eVlSe  ...  ...  ...  ...  ...  ...  xWn'vff 

Gift,  delivery,  or  transfer,  is  an  act  of  bankruptcy        ...               ...  668* 

Inducement  to  make  a  contract,  makes  it  unnecessary  that  acts  of 

part  performance  should  be  evidentiuy      ...               ...               ...  188i 

Preference,  is  void  agt. 

Bankruptcy-creditors                 ..               ...               ...               ...  590A-7a 

Notwithstanding  the  protection  clauses...               ...              ...  5744 

Creditors  in  general...               ...               ...               ...               ...  647a 

Winding-up-creditors                ...               ...               ...               ...  69Q?-7a 

Promise,  by  performance  of  which  a  third  person  would  be  benefited  165 
Bepresentation,  [and,  as  to  mistaken  representations,  see  309^.] 
Binds  the 
Legal  estate  so  as  to  prevent  it  passing,  perhaps,  ...              ...    29  n.'m) : 

Person,  but  not  (after  idienation)  the  property       ...  80(2,397/l,/2,  Ap.  L  : 

By 

^gent  ...  ...  ...  ...  ...  ...  179i : 

Company  to  Shareholder       ...  ...  ...  ...  287n. 

Covenantor  to  purchaser,  that  the  latter  shall  have  the  benefit 
of  the  covenant    ...  ...  ...  ...  ...  161(2 

Father    of   a    bride,   that    he    intends    to    make   a  settle- 
ment ...  ...  ...  ...         187a,  an<2  ccwr«  d/e(2  m  81-2 

Incumbrancer,  that  property  is  unincumbered       ...  ...  80a 

Principal,  that  his  agent's  report  is  correct     ^       ...  ...  286p 

Solicitor  tor  Mortagor,  Vendor,  &c.,  that  his  client  is  entitled  QOdl 

Vendor  that  he  is  owner        ...  ...  ...  ...      Q0dlfd2 

Entitles  the  representee  to 
Consideration  for  which  he  would  have  bargained  if  he  had 
known  the  truth  ...  ...  ...  ...  ...  287w 

Damages  or  performance      ...  ...  ...  99i,-100,285a-7; 

Exonerates  the  representee  from  a  contract  induced  by  it         ...  288 

Explained  ...  ...  ...  ...       78-9,99t,286«-r,-9c 

Of 
Fact     ...  ...  ...  ...  ...  ...       796-81a 

Intention  ...  ...  ...  ^    ...  ...81-2c,93jJn. 

Entitles  to  restitution,  if  intention  did  not  exist...  ...  290/ 

Exonerates  the  representee  from  a  contract  induced  by  it    ...  289c 

Purchaser  with  notice  is  afifected  by,  ...  ...  ...  417m 

Law     ...  ...  ...  ...  ...  ...  287J-1 

Priorities  as  affected  by,  ...  ...  ...    397/l-A417m,-95o-/ 

Writing  is  not  necessary  to,      ...  ...  ...  ...  179t 

Freedom  OF  Judgment  is  necessary  to  a  dealing  ...  ...        128-41 

[For  details  see  Table  of  Contents,  ch.  xv.] 

Fbbsh  Advance  protects  a  cessio  honor um,  &c.,  agt.  Bankruptcy- 
creditors       ...  ...  ...  ...  ...  ...      57^-7a 

Friendly  Society 

Isnotacharity           ...               ...               ...  ...  ...  '      1024 

Is  restricted  in  dealing  with  its  property     ...  ...  ...  36S^ 

Married  Women's  shares  in,  arQ  separate  property  ...  ...  wf 


Ixzxiv.  INDEX. 

Fund :  see  "Money  fund." 

FuRTHJER  CHARGE  is  postponed  to  an  Interest  of  which  the  chargeant 

has  notice     ...               ...              ...               ...               ...  ...         417-8c 

General  charge  is  postponed  to  specific  incumbrance  ...  ...          3464 

Gift  : 
Acceptance  of. 

Is  necessary,  perhaps,               ...               ...               ...  ...      106n.(i.) 

On  trust,  subjects  the  donee  to  the  liabilities  of  tmsteeship      ...  W2d 

Ck>ntaining  unusual  clauses,  is  voidable :  when,            ...  ...            1286 

To  a 
Fiduciary,  given  by 

Beneficiary,  is  void                ...               ...               ...  ...         liSidrQ 

Stranger,  a'^crues  to  the  beneficiary       ...               ...  ...         195c2,o 

Infant,  is  not  necessarily  revocable          ...               ...  ...           HSg 

Glebe-lands  in  Ireland...              ...              ...              ...  ...           3716 

€k>OD  FAITH  towards  creditors       ...              ...              ...  ...          ^He-j 

Goods  [see  "  Chattels."] 
Supplied  to  enable  the  debtor  to  carry  on  business,  protect,  agt 
banJcruptcy-oreditors,  a  dealing  made  in  consideration  of  such 

supply       ...               ...               ...              ..*              ...  ...          57^'*^ 

Grand  Juries  in  Ireland  are  authorized  to  deal  with  Court-hoiues 

and  Jails      ...               ...              ...              ...              ...  ...            865A 

Grant,  Lost:   ...           ...              ...              ...              ...  12 [/.  14-7],12b' : 

Gratuitous,  see  "  Consideration." 

Greenwich  Hospital  Is 

Authorized  to  accept  grants        ...              ...              ...  ...           368/b 

Restricted  in  making  oispositions                ...              ...  ...           369a 

Guardian  is  or  is  not  entitled  to  accept  gifts  from  ward...  ...    132t,-da-/ 

Halp-blood  may  inherit 

Chattels      ...               ...               ...               ...               ...  ...              356 

Tenements...               ...               ...              ...               ...  ...             47/ 

Harbour- Authorities  are  authorized  to 

Accept  grants              ...               ...               ...               ...  ...           d68m 

Let  lands  in  Ireland  for  fishery  purposes     ...               ...  ...            365e 

Harsh  Bargain  :  see  "  Unconscionable  bargain." 

Heir:  [see  "Descent,"  *' Fee-conditional,"  "Unconscionable  bar- 
gain."] 
Construed  as  meaning 

Heirs       ...               ...               ...               ...               „,  ...     234n.(a) 

Stock  of  Descent     ...               ...               ...               ...  ...       2376-9n 

Defined       ...               ...               ...               ...               ...  ...               45 

In  tail,  is  entitled  to  priority  over  a  conveyance  made  in  fraud  of 

»***'*               •«.                    •«.                    ...                    ...                    ...  ...                »KWk 

Is 

Bound  by  his  ancestor's  oontraot               ..              ...  ...       l€8Mb 


INDEX. 


Ixxxv. 


Entitled  to  Bue  on  his  ancestor's  oontraots  for 
Damages 
Specilic  performance 

"Hubs"  is 
Construed  in 

Its  strict  sense 

Other  senses 
Denoted  by  some  other  word 
Necessary  to  limit  a  fee-simple    ... 
Of  the 

Body:"  Limitation  to, 

Disponor  himself :  Limitation  to, 

Heir  '*  is  construed  how,  as  to  the  j»le  in  Shelley's 

Hm  who  BBXKa  EQUITY  must  do  equity 

HOKORABT  EKOAQEMEIVT 

HOBPITAL 
For  Poor  may  be  founded 
Master  of,  is  authorized  to  make  leases 

HocsB  OF  CoRBEcnoN  for  Poor  may  be  founded 


case 


1536-c 
153/.; 


...        23^-9a 

23V.40 

...     234n.(a] 


48-9 


••• 
••• 


...  337  p.  7-8] 


277c 
dbod 


Tilt 


Husband:  [see  *' Convict's  wife,"  "Dower,"  "Married  Woman," 
"Widow,"**  Widower."] 
Covenant 
By,  to  settle  on  his  wife's  relations  cannot  be  enforced  by  them  163c  : 

With,  to  Indemnify  him  agt.  her  debts^  supports  agt.  his  credi- 
tors, a  dealing  made  in  consideration  of  it  ...  ...    553c/, -(K)i 

Estate  of,  is  liable  after  his  death  to  dower  :  see  "Dower." 
Is 
Competent  to 
Declare  himself  Trustee  for  his  wife      ...  ...  ...  124c 

Deal  with  the  estate  of  self  and  wife  with  her  concurrence  only         264;/» 
Entitled  or  not  [and  see  "  Widower"]  to 
Accej^tagift  from  his  wife    ...  ...  ^  ...  ^    ...  132^,-3a-/ 

Prionty,  in  respect  of  interests  coming  to  him  by  the  Marriage, 
over  dealing  which  the  wife  may  have  made  in  fraud  of  him  561&-}t,605A 
Sell  to  his  wife  property  which  he  holds  on  trust  for  sale  :  see       101  n.(() 
Wife's 
Sei^arate  property 
Other  property,  being  a 
Chattel 
Corporeal    ... 
Incorporeal... 
Tenement  held  for  a 
Chattel  Interest 
Other  Interest 


bOe-ffJ 


55fr,6 


•  «  • 

•  •  • 


56a./, -7 
54,.7</-/ 


Idiocy  :  see  "  Insanity." 

lOKORANCE  of 
Fact,  may  invalidate  a  contract  [and  see  "  Mistake."]  ... 
Law,  is 
Assumed  in  construing  ambiguous  words  ... 
Not  an  excuse 

Illegitihate  offspring:  see  "Bsstard." 

ImPEBFECT  CONTBACT  OB  DISPOSITION 

[For  details  see  Table  of  Contents,  ch.  XL-xvi.] 


281a,& 

268a,6,-73rf./ 
...443<r./,.6c.(/ 


94-151 


App.  12. 


Uwxi.  INUEX. 

Imihu  vrKA  \^K  i;»r.vTKTAn.         ...             ...  ...  .^ 

l>ftnt^\'  r¥«>«'*  Iw  H  \>»ulnvv^         ••             •••  —  — 

t-M^I                                    ...            ...  ...  a»r-/,-w-« 

IN\»^H«*i\  vW*i\\>l  \uuWv  A  \U»«Unn  which  wnn  voht  a^t.' crediiun '^ 

imu'KiMMH  \,UhUl\>««  U  \^v  ^^Mifcitt  u  lieu  uKt.  thcin  ...  ...            ^?c 

\vl  vNt  IUuKuu»<vv                                           ...  ...  ...         'u-yJ-r 

\^{\A\\\\\s\\\\i;,y\\\                                            ...  ...  ...         45*^^ 

l^X-*  \Kl^4iK  ^v  t\*Uo  vU  rxiUlv'uU,  ch.  Mil. J 

|\V\iLyk  vv  \  >»r  \\AMi'i.MVrioN  :  [mH* 'MNuwhlirrtttion  :  Aderiuacjr.^] 

lU  >^  K^l  v\^%%«n                                     ...                 ...  ...  ...    80A,-7/#». 

l^^\su^  \\h,*i  luuc                          .  .              ...  ...  ...            87-^ 

\*U^v*o                             .                                 ...  ,  .  ...            440r 

W'MWuiiH'ix^HvN'xt'*  sUx)s«ili\^ui«      ,  .               ...  ...  ...             340 

\\\K4\U  M^  «^  \UvuuuM\l  ..               .,               ...  ...  ...            440r 

l\\oHivKvn\».\  vvi  (KKi  Mi>ArH  into  A  INmtrACt)  &c.  ...  ...         181A,i 


o 


.  • . 


U  i^\M^|\H)  t%i»«l  |\'«uahi%Hsl  .   )u^\\»                 ...               ...  ...  12-22 

(^W  \U'U»Im  -nv  tVUo  \4'  l\vnlw»Uk  vh.  11.) 

IWA  \4MiHk:t>  K>tt  vuV  \V\  Ki  ;  s*w»  **  l^i^mUnl  RhUU'o  CVmrt.'* 

iS'liiusi.  "»*v                                    ...                ...               .  .  •••  -»1»*  >^"» 

Kci»l  ^'»>  tvs^i  .  .  ...  ...       823/.4r,-40i,s>lf.rt; 

o^4mK*»uuklUMi                                              ...           ^    ...  ...  iX)G^* 

IV»iwl>  H\UvHV^  t^s  w^^*^*^  uulviuuifv  YvuiW  »i;t.  it  ...  ...  dSlJ 

.Vuumit^ut            .  .               ..»              ...              ...  ...  -ItiiV-O^ 

iV\»wu  clmuiiiu; » ilvUl                              ..                ...  ...  4<>.V'-/: 

h\^ihhiWut  oi-r^m^uiWiiM  \)U|Haie<r        ...               ...  ...  wlA 

J(HiKt»vutc«ViUtvH'                 ...               ...               ...  ...  -ICSrt-rw 

l\w||Hau^)  tu  A  )^uvIMMU'  to  \^)h>iu  W  nl«MH^  a  iuiHt\>|%^nt»ttim  ...  ^(^ 


nroEx.  ixxxvii. 

IlTDEyNITT  fltfainBt 

Defect  in  TiUe  :  a  Purchaser  18  not  entitled  to,  ...  ...  921a-d 

Incmubrance  :  a 
Purchauer  U 

Bound  to  give :  when,          ...               ...  ...  ...  32V 

Not  always  entitled  to,          ...               ...  ...  ...  3216-d 

Vendor  giving,  is  entitled  to  enforce  sale  :  when  ...  ...  905<*,>6X' 

Indenture  :  who  may  take  advantage  of  a  limitation  in,  ...  219-20 

Independent  Covenants,  &c.  :  see  "  Dei^endent,  &c.,  covenant»." 

Indicia  of  Ownership,  committed  by  one  person  to  another,  some- 
times  preclude  the  former   from  asserting  that  the  latter  is  not 
authorized  to  deal  as  owner 

In  general  ...               ...                ...               ...  ...  ...  4%-508A 

[lor  details  see  Table  of  Contents,  eh.  LVi.J 

In  particular :  when  the  badge  of  ownership  in  question  is 

Acknowledgement  that  earlier  inconsistent  rights  have  cea«e<l  ...  505 

Beneficial  ownership  :  seeming  continuance  of,  ...  ...  ASYi 

Conciurence             ...                ...        ^        ...  ...  ...  505 

Freedom  from  Incumbrances :   seeming,  ...  ...  ...  498 

Legal  estate              ...                ...               ...  ...  ...  497 

Possession                  ...                ...                ...  ...  ...  498 

Registration              ...                ...               ...  ...  ...  503 

Syiubolical  authority                 ...                ...  ...  ...  504 

Title-deetls                ...                ...               ...  ...  ...  500 

Title-deeds:  Mem.  on,              ...               ...  ...  ...  504 

Transfer  in  blank     ...               ...               ...  ...  ...  505 

Written  authority   ...                ...                ...  ...  ...  504 

Exception,  when  the  person  to  whom  they  were  committed  was 

Trustee      ...               ...               ...               ...  ...  ...  505-8 

INDLSPITABLE  TlTLE-S       ...                    ...                    ...  ...  381-2,407-94 

[For  details  see  Table  of  C*on tents,  ch.  LV.] 

Danger  of,  ...               ...               ...               ...  ...  Ap.i.-xxiv, 

Industrial  Societies  are  restricted  in  dealing  with  proi)erty  ...  369o 

Infant 

(lift  to,  is  not  revocable                ...                ...  ...  ...  M^y 

Is 

B«mnd  by  his  frauds                  ...                ...  ...  ...  119:289/ 

Comi>eteiit  or  not  t<.» 

Avoid  a  dealing    ...               ...                ...  ...  ...  118w-9/t 

Confer  authorities,  if  a  Marrie<l  woman  ...  ...  138</1 

Confinn  a  dealing                   ...                ...  ...  ..  118iw-9rt 

Contract                ...                ...                ...  113  n.  (f/) :  WAu  :  117f -« 

DisiHJse  of  property               ...               ...  ...  118rf-9/:424/',// 

Rescind  a  contract                 ...               ...  ...  ...  IXikJ 

Settle  property     ...                ...                ...  ...  ...118r,f/,-9fc-/ 

Will  away  his  j)roj)erty  ^       ...               ...  ...  ...  118^ 

Postponed  to  claims  of  which  he  has  notice  ...  ...  419<f,-59jc 


Informal  or.ytuitous  disposition  ih  operative :  when,  ...  77&,c 

Inheritable  est.\te  :  who  can  sue  for  injuries  to  ..•  ...         15^-3 

Inheritance  :  see  **  Descent." 


Uxxviil.  INDEX 

Inquibies  of  what  kinds  and  when,  are  necessary  on  a  purchase 

Accompanied  by  the  legal  estate...  ...  ...  ...       448d-6/ 

Of  a  c^iose  in  action     ...  ...  ...  ...  ...    30d6,4S2e 

INSANITY  invalidates  certain  dealings  ...  ...  ...      116a-7c/ 

Insolvency  of  a  debtob,  tested  with  regard  to  the  question  whether 

his  dealings  are  fraudulent  agt.  creditors        ...  ...  ...  540p 

Inspection  of  the  Becord  of  Title  ...  ...  »..        48lfl,6 

Insurance,  effected 
By  Vendor  a«L  fire,  does  not  pass  to  purchaser  ...  84<l,19Q(l-/3 

For  Wife  or  Children,  is 


Her  separate  pn)perty 
led  to 


..i 


Not  postponed  to  creditors       ...  ...  ...  ...  M6» 

Intelugibility  is  necessary  to  a  contract,  kc,  ...  ...         105,-6 

Intention  is  necessary  to  a  contract,  &c.        ...  ...  ...         946-5/ 

Intebest,  payable 

At  Exhorbitant  rate  on  a  fresh  advance,  does  nut  prevent  the  ad- 
vance from  supporting  a  dealing  agt.  Bfoikruptc^-crs.  ...  *'>77n 

By  Prodigal  when  a  dealing  with  his  reversionary  mterest  is  set  aside  21(k' 

On 
Mortgage-money,  may  be  agreed  to  be  increased  for  unpunc- 
tuality    ...  ...  ...  ...  ...  ...  316fJ 

Purchase-money, 

Accrues  to  the  vendor  ...  ...  ...  ...       8Ca-92f 

At  what  rate         ...  ...  ...  ...  ...  92/ 

Intermedlate  PROFITS  are  recoverable  ...  ...  ...         376rf,* 

Intestacy  : 
Devolution  on,  ...  ...  ...  ...  ...  33-53 

[For  details  see  Table  of  Contents,  ch.  iv.,  v.] 
Of  Leaseholder,  does   not  suspend  the  st.  of  limitations  during 

a  vacancy  of  the  adminiHtratorship  ...  ...  ..  27* 

Invalidating  QfeicuMSTANCES       ...  ...  ...  94-151,178-228,24,'»-91 

Inventory  is  or  is  not  within  the  Bills  of  Sale  Act         ...  ...  514ci 

Irish 
Church  Commissioners  ...  ...  ...  ...  364a 

Law  is,  as  regards  Indisjiutable  Titles  and  the  Registration  of 
Deeds,  treated  fully  in  this  work  and  brought  down  to  about  Jan. 
1881 :  but  is,  as  regards  other  points,  treated  oidy  cursorily ;  and 
is  indexeil  under  the  heads  applicable  to  each  point.      &e  e$p, 
"  Landed  Estates  Court "   **  Kegistration  of  Deeds  " 
Land- 
Act  invalidates  contracts  derogating  from  it  ...  ...  20(K1 

Commissioners         ...  ...  ...  ...  ...  9&ip\ 

Judges  are  authorized  to  deal  with  property  ...  ...       364/-t'a 

Tenants,  and  Limited  owners      ...  ...  ...  ...  S88fi^-9o-( 

"  lasuE  "  [and  see  "  Heirs  "] 
Construed  («rp.  with  regard  to  the  rule  in  Shelley's  case)  ...    2346,-9^/ 

Defined      ...  ^  ...  ...  ...  ...  ...     865n.(ii) 
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JoniT- 
Cnditor,  releaaing  the  debt,  bars  his  fellow. . . 
Debtor,  receiving  release,  exonerates  his  fellow 
Estate,  devolves  to  survivor 

Stock-shares  of  a  Married  Woman  are  separate  property 
Tenancy :  explained, ... 
Tenant,  making  a  profit,  is  bound  to  share  it 


••• 
••• 


JOMTURE 

Explained  ...  ...  t^*  ••• 

Is  secured,  how 

Takes  priority  over  other  clauses  in  the  settlement 

Judgment 
Creditor:  see  "CTreditor:  JudgmentHnr.** 
In 

Ejectment 

Benh 


22 

21&,e 

83<f,43tn. 

tiOe 

93a 

1U5/ 


65 
65 

WOa-k 


JnniciAL 

Decision  as  to  ownership 

Reparation  affects  the 
Devolution  of  chattels  on  death 
Husband's  rights  in  his  wife's  pi*operty 

Ji'DiciARY  LAW  :  Imperfections  of, 

Keeping  on  Foot  Incumbrances  ... 

King  :  see  **  Crown  " 

Laboubebb'  Dwellings 

Laches  :   see  "  Delay  " 

Land-Debektueeh 


74* 

34n.(i) 
70a-c 

4  [f,  20-2],6rf 

323/-4f,854i-7« 
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489mAd  an<l  tee  iSiCtd 
liANDED-EMTATEH-CorRT,  and  Incumbebed-Estates-Court  (Ibelanp)       47^'-Pc 


Apportionment  of  rents,  and  Rubonlinate  matters, 

Ascertainment  of  rights 

Authority  to  deal  with  property ... 

Boimdaries... 

Construction  of  statute 

Feesimple  ... 

Fraud  as  a  ground  for  relief 

•* Incumbrance"  defined 

In j  ustice  wrought  by , . . . 

Ijeasehold  ...  

Priority  of  dispositions  by  the,   ... 
•Title  is  subject  to  Personal  Equities 
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478c 

.       ...         4766,c 

aCfca 

475a,Ap.i)i 

Ap.iii 

Ap.vi 

Ap.vi 

Ap.xii 

384c-«,  Ap.i-xxiv 

...    Ap.vi-vii 

476^-86 

Ap.  xx-xxiv 


Land- Judges  in  Ireland  are  authorized  to  deal  with  property    ...  S640,-6a 

Landlord  [and  see  "Lease,"  "Partial  owner"]  ^ 

Aooepting  Surrender  is  subject  to  dealings  with  leasehold            ...  8486 
Behig  Covenantee   in  a  lease,    is   entitled  to   relief   against   a 

^      purdliaser  of  the  leasehold          ...              ...               ...               ...  45V 

Distraining,  is  entitled  to  priority  over 
Bankruptcy-creditors  ...  ...  ...  579-aOA,589r-90^ 

Execution-creditor  ...               ...               ...               ...               ...  662a-c 

Fraudulent  disponees               ...              ...              ...              ...  589n.(ii) 


'*. 


^c. 


INDEX* 


Winding-up-creditors  ...         ^     ...  ...  5C7i;,-d0r,-ftl- 

Entering  for  Forfeiture,  is  entitled  to  priority  over  |)erBonB  deriv- 
ing under  the  tenant ...  ...  ...  ...  ...  348a 

Evicting  a  tenant  in  Ireland,    in  entitled,  after  registering,  to 
priority  as  above        ...  ...  ...  ^  ...  ...  414^ 

Forfeiture  of  LeaHe  makes  the  tenant's  poflsession  adverse  ...  27/ 


IiAKD  Clauses  Act  :  Contract  for  sale  under 
Compellable 

Notice  to  treat  renders  acceptance  unnecessary 
Writing  is  unnecessary  for, 


37ar:f 
]09r 
ITOe 


Land  Traxhfer  Act  (1862)  [and  Bee  "  Declaration  of  Title."] 
Priority  of  purchasers,  &c.,  who  derive  under  a  holder  registered  as 

Entitled  ...               ...               ...               ...               ...               ...  486fl-r 

Indefeasible  entitled                  ...               ...               ...                ...  485A-rt 

Registration  IS  made  by  whom,  and  how,     ...               ...               ...  4H4p-oc 

Sale  with  indefeasible  title  may  be  applied  for               ...               ...  4«>rf-t* 


IjAKD  Transfeb  Act  (1875) 
AdminlHtrator 
Advowson  ... 
Bankruptcy,  &c. 
Beneficial  luterestH     ... 
Boundaries... 
Cautions     ... 
Certificates... 
Charge  : 

Generallv 

Power  of  sale  is  implied  in. 

Satisfaction  of, 

Transfer  of, 
Ckmimittees  of  Lunatics*  estates 
Conditions  ... 
Costs 

Covenants  implied 
Curtesy       ...  ^    ... 

Dealings  on  the  re'^Uter 
Devolution  on  death   ... 
Disabilities... 
Dower 

Easements  ... 
Equitable  rights 
Executors   ... 
Extent  of  the  property 
Franchises... 
Fraud 

Guardians  of  Infants  ... 
Husband    ... 
Incorporeal  hereditament 
Incumbrance  :  see  **L.T.A. 
Inspection  of  Register... 
•  Joint  Registration 
I^nd-oerti  ficate 
liease : 

Burthens  attaching  on,  notwithstanding  registration... 

Copies  of, 

Expiration  of. 

Protection  of,  agt.  regis tereil  interests 

Registration  of, 

Transfer  of, 
LhnitationH  :  statute  of, 


Charge. 
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487/> 

...      49(V^»,'n.  i),49U,-3^« 

488i«,«,-l>n.(i) 

48yr 

492b-if 

490/v 

489r./,.906,c,.^*,-3f,-4rf.^ 

...     489[/.llJ 

480/,y 

...  ...  "ttnj 

...  ...  'si'll 

48S)6,-9V-/,-3/ 
48llw 

...  ...  ^.Ww*w 

490m,  I), -1 6,  iH 

491f-j/ 

490i-,»,-I6,-3M 

...  489o,-91A,i 

49Im 

493ii,6 

489M,;),-9n.(f.) 

...      4901,-16 

...  ...  VRw 

493a,6 

...  ...  ^Jvt 

491i 

490llr,iA*la,&,M 

...  487;fS9 

...  .  •  •  ^5^^ 

4880,6 
490/v 
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49(]^,A 

489ft 

4900,6 

49lM,-2a 
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X^ocal  Regutries          ...               ...               ...  ...  ...            490a 

Lunatics' ComiiiitteeB...               ...               ...  ...  ...             401i 

Marriafre    ...               ...               ...               ...  .  .  ...  490^),-la|6 

Married  Woman          ...                ...               ...  ...  iWrn-lb^k^m 

SiGnes  ...  ...  ...  ...  ...  487i>,-Ua,-92r,-8^ 

Notices       ...               ...               ...               ...  ...  ...             493/ 

Priorities    ...  ^    ...      ^         ...  ...  ...  488c-96,-92m-4/ 

Protection  of  unregisteretl  interests              ...  ...  ...        4yV"?& 

Reffistration  mav  be 

Applied  for  :  by  whom,  and  in  respect  of  wbai  property.  ...        48^-86 

Made 
In  what 

Manner              ...               ...  ...  ...          48dr-( 

snares                ...               .».               ...  ...  «.,            4ooo 

Under  what  circumstanoes  ...               ...  ...  ...          488r>/ 

With  what  title    ...               ...               ...  ...  ...         487t-« 

Rectified..                ...               ...               ...  ...  ...     489f>94& 

ji>enw           ...               ...               ...              •«•  ...  «>.           4of_^i 

Tithe  rent  charge        ...               ...               ...  ...  ...           487i» 

Title-deeds...               ...               ...               ...  ...  ...         489^,7 

Unregistered  Interests                ...               ...  ...  ...       49V-^ 

L.\P5}2  of  a  testamentary  limitation  to  the  Use  of  a  person  who  dies 

before  the  testator     ...               ...              ...  ...  ...    439:,-40i7 

Law 

Is  taken  as  known  :  see  **  Ignorance  of  Law." 

Of  what  country  regulates  the  priority  of  interests  in  chattels     ...      d40ii.((/) 

Keform  as  to 

Descent  of  estates- tail               ...               ...  ...  ...             64-5 

Life-interests  ...  ...  ...  ...        385 [/.  0-20], 558 1) 

Registration  ...  ...  ...  21Cwif</,-7,383i/-rv(r»,.84n.(i) 

Title        ...               ...               ...               ...  ...  ...    383/-t^/?M. 

Transfer  of  Stock     ...               ...               ...  ...  ...           470d 

Leabkixo  may  be  promoted  by  means  of  a  i)eri)etuity  ...  ...  2tb(Ijhtn,o 

Lease,  and  Lkakehold  Land  see  "  Landlord  "]  : 
A^ement  for, 

Entitles  intended  lessee  to  income  from  what  time  ...  ...              00c 

Implies  commencement  of  term                 ...  ...  ...            lOStt 

Time  for  |)erforming,  is  esseiitial :  when,...  ...  ...            300a 

Alienation  of,  may  be  restrained  by  conditimi  ...  ...         249-50 

Assignment  of,  is  generally  valid  agt.  purchasers,  creditors,  &c  ...  S.'VSr 

By  Corporati<m  may  be  m ade :  when           ...  ...  ...            869A 

Condition  in,  is 

Relievable :  when    ...  ...  ...  ...     313/,-4<e-c,-7«,316Al 

Valid  if  Restraining  alienation :                 ...  ...  ...         249-50 

Covenant  in,  by 
Lessee 

Accrues  to  Assignee  of  reversion  :  when,  ...  157cl70n.'ii.J 

Binds  assignee  of  leasehold  :  when,       ...  ...  ...170f,  n.(ii.) 

Breach  of,  exonerates  the  les.see  from  his  covenants  :  when    ...  298A2,307// 

Depends  on  lessor's  covenants :  when  ...  ...  ...         297/i,t 

Lessor 

Accrues  to  assignee  of  leasehold :  when,  ...  ...            157d 

Binds  assignee  of  reversion  :  when,       ...  ...  ...170/,  1^.(11.) 

Breach  of,  exonerates  the  lessee  from  his  covenants :  when 

Depends  on  lessor^s  covenants  :  when,  ...  ...  *.,         297 h^i 

Sublessee:  breach  of  exonerates  sub-lessor :  when,  ...  ...  2984 

Sublessor  :  does  not  accrue  to  sublessee :  when,  ...  158i,  n,{i,),'9J 

Deed  ie  iMoeraary  for :  when,     ...             ...  ..•  ...         424//» 
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Destruction  of  subject  of,  exonerates  from  rent :  when  ...  llOt-SOa 
Fine  for  renewal 

Covenant  to  pay,  depends  on  covenant  to  renew        ...  ...  298A 

Lienfor,  is  allowe<l...                ...               ...               ...  ...  328al 

Fire  destroying  buildings  on,  does  not  exonerate  from  rent  ...  84^1,150in 
Forjfeiture  of,  is  relieved  agt :  when,            ...               ...       313/,-4a-r,-Ml,-7a 

Formalities  necessary  to,             ...               ...               ...  180a,6^,424M 

"  In  Possession,"  denned             ...               ...               ...  ...  3S0q 

Option  to  holder  of ,  to  purchase  reveraion    ...               ...  ...  807y 

Priority  of, 

€reneraUy  :  over  fraudulent  or  gratuitous  dealing     ...  ...  604  p-3] 

Under  a  Power  :  over  a 

Itimitation  in  the  settlement...               ...              ...  369a-/,-60fi,-l^ 

Mortgage  or  Trust                ...              ...              ...  ...  854a-<< 

Renewal  of: 

Covenant  for,          ...               ...               ...               ...  ...  298A3 

Covenant  to  pav  Fines  for,  depends  on  c.  to  renew  ...  ...  2964 

Lien  for  Fines  for,  is  allowed  ...               ...              ....  ...  S28al 

Bent: 

Covenant  to  pay,  depends  on  c  for  qme^  enjoyment  ...  297A,t 

Destruction  of  property  extinguishes,  when,             ...  ...  149i,-50«i 

Sale  of. 

Lease  as  freehold     ..«              ...               ^,              ...  ...  90ok 

Keversion  as  free  from,            ...              ...              ...  ...  905<i,'M 

Underlease  as  lease ...               ...              ...  ...  905/,-6/,<7 

Trust  to  grant  to  a  t^stator^s  relatives  is  void  for  perpetuity : 

^rficn,         ...                ...                ...                ...                ...  ...  ^Of  c 

Under  a  Power 

Authorizing  a  lease  in  possession              ...               ...  ...  95Qq 

Conferred  by 
Disposition  :  see  "  Lease  :  Priority  of." 

Statute  ...  363(,-4a,cf-/,ff»,-5a,f,m,-6a,f,-7ci,6,-8o,-9rt,Xy-7W 

Writing  is  necessary  for :  when,                 ...               ...  ...  lSOa,bJ 

Legal 
Advantage  (other  tliau  the  1.  estate) :  whether  it  ffains  priority, ...     Z79e-Sl(i 
Covenant  is  transferred  by  the  statute  of  uses  :  wnen,  ...         441a,6 

Fstate  *  as  x^flrai\is 
Best  right  to  call  for  it  ...  ...  388(i,f,-97«,42S(i,-S0^-U 

Bill  of 
Exchange :  ...  ...  ...  ...  ...  348o 

Lading :  ...  ...  ...  ...  ...  4282 

Breach  of 
Condition  affects,  how  far     ...  .  •••  .  •••     3106,-10?-lr,-l  n.(r.) 

Trust  in  the  acquisition  of,  does  not  disentitle  the  purty  acquir- 
ing it  to  priori!^  over  a  fraudulent  or  gratuitous  dealing       ...  GOSg 
C%o#c  in  action :  subsistute  for,  in  case  ot,                  ...               ...        378e-96 

Defined  ...  ...  ...  ...  ...  ...       375fh66 

DisjxMition  of :  see  "  Legal  estate :  Transfer  of." 

Fraud  affecting  the  passing  of,  ,.(  ...  ...  291n.'iw): 

Lien  of  Legatee  on, ...  ...  ...  ...  ...  39^1 

Limitation  of,  is  valid  :  when,  see  "  Limitation  of  the  Interest." 
Priority  bv  means  of,  is 
Allowed  to 
Indorsee  of  bill  of  lading    ...  ...  ...  ...  428^ 

Purchaser,  Mortagee,  &c., 
From  one  to  whom  the  holder  has  entrusted  it  ...         i94hj 

[For  details  see  Table  of  Contents,  ch.  XLix.] 
Without  notice 
In  general  ...  ...  ...  ...  375a-8rf,-88a-4A 

[For  details  see  Table  of  Contents,  ch.  XLYI.,  XLvni.] 
Ta  I  Nurticular,  as  regards  a 
CAoM  in  action      888tV,-98&^,  n.  (i.,  U.)i^>&'-400A,40Q;,427<i-/ 
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Life-policy              ...              ...  .m              •••         437^^ 

Sliip         ...                 •••                ...  •••                t.«             4ZiA 
Not  allowea  to 
Appointee  under  a  power  exercised  by  him  who  made  the 

earlier    disposition,    and   who,    by  that  disposition  also, 

transferred  a  legal  estate  ...               ...  ...               ...       352a-/J 

Purchaser,  Mortgagee,  kc,  with  Notice  ...        416A-22&,^rp.417n 

Kepre83ntee       ...               ...               ...  ...               ...      397/1-/3 

Begister  Acts  affect :  how,      ...               ...  ...     ^         ...            406c 

Representation  fraudulently    made  prevent)  the  passing    of: 


I^eriiajpe,  ...  ...  ... 

Transfer  of,  is  or  is  not 
Allowable  in  case  of 

Bill  of  Exchange,  &c. 

Chose  in  action  generally    ... 
Effected  by  means  of 

Breach  of  condition 

Cancellation  of  Register    ... 

Statute  of  Uses... 

Statutes  in  other  instances 

Vesting  order    ... 
Fonnally  complete,  if  elfecte<l  by 

Dealing,  or  act  of  the  party, 
[For  details  see  Table  of  Contents,  ch.  L.] 

vestinjj-order    ... 
Implied  m  a  Will :  when,     ... 
Oi>crative  on  the  beneficial  interest 
Prevented  by 

Absence  of  intention  to  pas:!  the  beneficial  interast 

Fraud,  &c., 

Mistake 
Valid 

•    —  H»l      ...  ...  ...  ...  ••• 

Worded  adequately 
Usefulness  of 


...    291n.(m): 


...843o,425/-qr 
425cf-7« 

311n.(i) 

473a 

...     437a-40v 

441(r-o 

...441r,»,-^'-^ 

423a-3^,  and  see  d&Sk-o,p: 


441/7,7 
...  97a,  115a, 6 

*•.  \foo 

291/;i 

2846 

llii 

393«-y 

875a.66,-77-8rf 


LEorrncACT  is  regulated  by  what  law 

Letters  :  Contract  by,  considered  as  regards 
Completeness 
Mutuality  ... 


•  •• 
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86/1 


1020 
146-8a 


Lien: 

Explained  ... 
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ft* 

•  •■ 

•  •• 

828»n, 

For 

Crown-debt 

•  •  • 

•  •  • 

•  •• 

•  •• 

•  •ft 

334; 

Expenditure 
Juagment-debt 

t  •  • 

•  •  • 

•  •  • 

•  •  • 

•  •• 

332-41: 

•  •  • 

•  ■  • 

•  •  « 

«  •  t 

V  •  • 

334111-5/ 

Suocession-duty 

•  •  • 

•  •  • 

•  •  • 

•  •• 

•  •• 

3352 

Other  matters 

■  •  • 

•  •  t 

•  •  • 

•  •  t 

•  •• 

83&n» 

Of 

Banker    ... 

•  •  • 

•  t* 

•  •  • 

•  •• 

t  •• 

339/ 

Bankruptcy-trustee . . . 
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833/1 

Beneficiary 
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•  •  • 

•  •• 
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le-Zh-idbl 

Coowner ... 
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•  •• 

•  •• 
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3326, -4£r 

Crown     ... 

•  •• 

•  •  t 

•  •  • 
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•  •• 

334/,-5; 

Executor... 
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Fiduciary 
Lessor  (for  fine) 

•  •  • 
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Life- tenant 
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• 
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•  •• 

333«-i/,-4A 

Manager... 
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•  •• 
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330p 

Mortgagee 

•  •• 

«•• 
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Partner  ... 
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•  •• 
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Farchafler               „.              ...              ...  ...  ...  329-30c 

Solicitor  .„            '  ...               ...               ...  ...  ...  335-^' 

Tenant-in-common ...               ...               ...  ...  ...  3336-4flr 

Trustee   ...               ...               ...               ...  ...  ...  330-1,-4/v 

Usurer,  on  reversionary  interest  reclaimed  from  him  ...  2106,c 

Vendor    ...               ...               ...               ...  ...  ...  328a-9ij 

vvite       ...               ...               ...               ...  ...  ...  »wvc 

LlFE« 

Interest, 
During  t)ie  life  of 
Another  than  the  holder  : 

Curtesy  and  Dower  do  not  affect       ...  ...  ...  4^n.,-4c,d 

Devolves  on  death  of  the  holder  :  how,  .f,  326,21;|/-4a,n.(i.) 

Entail  of,           ...               ...               ...  ...  ...  636 

Occu^jancy  of,  ...  ...  ...  ...  326,21^'-4a,n.(i.) 

Shifting  clause  may  affect,  ...  ...  213fl 

The  holder  himself  :  see  **  Life-tenant." 

Policjr  of  permitting,                ...               ...  ...  ...  558n.(i.) 

Tenant  is^ 
Authorized  to  exercise  a  disposing  power,  even  after  he  has  parted 

with  his  life  interest                ...               ...  ...  ...  351/ 

Bound  or  not  to  yield  to  the  reversioner,  &c,  a  corresponding 
benefit  in  any 

Incumbrance  which  he  has  bought  in    ...  ...  ...  l^ff 

Kenewal  (which  he  has  obtained)  of  leases  under  which  the 

settled  estate  is  held            ...               ...  ...  ...  106-7 

Deemed  a  Fiduciary  :  how  far,                ...  ...  ...  193/,-6j/-7« 

Entitled  to 

Estovers               ...               ...               ...  ...  ...  136 

Lien     ...               ...               ...               ...  ...  ...  333/,i?,-4A 

Seek  to  purchase  the  settled  property  ...  ...  ...  192* 

Light  :  right  to,  whether  it  may  be 

Indefinite  ...               ...               ...               ...  ...  ...  96 

Prescribed  for             ...               ...               ...  ...  ...  Sli'J 

Limitation  of 
Actions : 

Acknowledgement  to  Mortgagee  gives  him  a  fresh  title  ...  26e,61 

Advowson                ...                ...               ...  ...  ...  25c 

Agent  receiving  income  after  principalis  bankruptcy  ...  2661 

Commences  to  run :  when,      ...               ...  ...  ...  25/-%? 

Crown  is  affected  by,                ...               ...  ...  ...  24a 

Easements                ...               ...               ...  ...  ...  25</,c 

Ecclesiastical  corporations  or  persons  are  affected  by,  ...  2-l6,-8(/l 

Exceptions  to,          ...               ...               ...  ...  ...  28-*J6 

Foreclosure-order  gives  a  fresh  title  to  a  mortagee  ...  ...  26rfl 

Fraud  is  an  exception  to,           ..               ...  ...  ...  £6^,al 

Life  tenant,  &c.,  acquires  for  the  reversioner  :  when,  ...  2^1 
Pivyment  gives  a  fre^ih  title  :  whether  it  be 

Kent  to  a  Lessor ...               ...               ...  ...  ...  28al 

Mortgage-money  to  a  Mortgagee           ...  ...  ...  26<fl-«S 

Policy  of,                 ...               ...               ...  ...  ...  24^». 
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In  Indenture,  to  one  who  is  not  a  party,  is  void  :  when    ...      219A-20tf 
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Alienation  of,  may  be  restrained  ...  ...  ...246/,f)r,n,(i) 
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Creditorsmay  not  levy  on,  (perhaps),  ...  ...  ...  246n(i) 
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Creditors  ...  ...  ...       545a,-51A,^-2a,ft,?,-4(/,-Ca-()0A 
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Transmission  on,  [and  see  "  Husband,"  "Married  woman."']        ...  54-61 

Mabbud  Woman 
]b  or  b  not 
Bound  to 

Make  good  her  Keprescntations             ...               ...               ...  lildl 
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Juamoritur  nunquam...                ...                ...  ...  ...                 28 

Liu  Pendente  nU  movclur             ...               ...  ...  73-4,342 n.(i), -50 
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Postponed  to  Bankruptcy-creditors  ...  ...  ...  577^ 

Set  aside...               ...               ...  ...  ...         128/.32<:,208A-1C/ 

Payment  is  not  part  performance  ...  ...  ...  105a 

"MoRX  OB  Less  :"  meaning  of,    ...  ...  ...  ...      d05n.(i) 

MOBTGAOE  [and  see  *'  Mortgagee'] 
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New  TarsTEEs  ..  ..  ..  ..  ..         367;tl 

^EZT  OF  SIN  of  a  person  are 

Ascertained  at  his  death                 . .  . .  . .  22^,  mod\fied'9a 

Computed :  how           . .               . .  . .  . .  . .              35^ 

Entitled  (on  his  death)  to  his  chattels  . .  . .  . .         ^cof 

Nomination  :  right  of,  is  alienable  . .  . .  . .  279« 

Note  (Promissory)  see  '*  Bill  of  Exchange.'* 

Notice  of  an  Interest  in  property,  or  of  a  drcnmstance  giving  rise 
thereto. 

Arises:  how,  ..  ..  ..    38A,443«,-7*,-64n.(ii),-74/-5;t 

[For  details  see  Table  of  Contents  ch.  lii.] 
Defined        ..  ..  ..  ..  ..  ..      416,-43dr 

Is  or  is  not  Imputed  through 
Agent       ,,  ..  ••  ..  .,         658a*62»i,575<f-r 

Coplaintifl  •  •  •  •  •  •  •  •  , ,  575o 

Counsel     ..  ..  ••  ..  ..  ,.  459m 

Manager  ..  ..  ..  ••  ..  ,.  676<^ 

Partner    ••  ••  •.  ••  ••  ..  462d^ 

Sheriff's  officer  • .  •  •  •  •  • .  . .  57^ 

Solicitor  ..  ..  ..  ..        462A,f,Ar-m,575/-» 

Solicitor's  clerk  . .  . .  . .  . .  . .         57op^q 

Kinds  of,      ..  ..  ..  ..  ..     416,-43-57,574in-5>t 

Precludes  the  party  affected  by  it 
From  gaining  priority  over 
Any  rival  claimant,  by  relying  on 
Legal  estate  or  its  equivalent ;  (the  thing  notified  being  the 
rival  claim),  401rf-»,-2fl-rf.-16«-22*,176,  modified  172,  and  tet  346<? 

[For  details  see  Table  01  Contents,  ch.  xlix.] 
But  only  (in  some  cases)  if  the  notice  be  actual  419>t,/,-20i,tf 

Registration  of  a  deed  ;    (the  thing  notified  being  the  rival 

claim),  ..  ..  ..  407rfv,*I3A-p,r-^,-6d-rf 

The  following  rival  claimants  : — 
Bankruptcy  creditors,  by  relying  on  the  protection-clauses ;  (the 

thingnotified  being  the  act  of  bankruptcy),  673y-^,-74r/.241,  andteebl2g,h 
Creditor  claiming  a  right  to  extend  his  security  to  anotner  debt, 

by  relying  on  a  surety's  right  to  a  transfer  of  the  securities ; 

(the  thin^  notified  being  the  right  of  extension),  662tf,-74[/.24], 

Credit4)r  of  deceased :  see  **  Notice  ..  precludes ..  mnn  Legatee." 
Disponee  of  a  money  fund,  by  relying  on  a  payment  to  uie  dis- 

poxior;  (thA  thing  notified  being  the  dispontiooi),  ..        346»-iE; 

App.  14. 


oii.  INDEX. 

Legatee  or  Next-of-kin,  by  rdying  on  an  exeontor'a  power  of 
d&ding  with  the  assets ;  (the  thing  notified  being  an  imwananf- 
able  intention  on  the  executor's  part), . .  . .  38y,42i,n.(i) 

From  preserving  his  priority  against  a 
Creditor,  &c. ;    (the  fact  notified  being  that  the  interest  viiOBe 
priority  he    seeks   to    preserve   waa   conferred  in   fraud   of 
creditors),  ..  ,.  ..  644A^*,n.(ii.) 

Purchaser,   Mortgagee,  &c. ;    (the  fact  notified  being  that   the 
interest  whose  priority  he  seeks  to  preserve  was  conferred  in 
fraud  of  purchasers  &c.),       . .  . .  . .  , .         GCSg't 

Not  from  gaining  priority  over  a 
Bill  of  Sale  (or  dealing  with  corporeal  peraonal  chattelB)  . .  515^ 

Fraudulent  dealing  agt.  PurchaMrs,  &c.,  . .  •  •  603t 

To  Trustee  or  hold^  or  the  fund 
Confers  priority  on  the  disponee  of  a  ehoai  in  action  :  see  "  Ckote  in 
action:  Priority*' 

Is  or  is  not  necessary  to  the  validity  of  a  gratoitouB  ditpoeition  of  a 
Money  fund  . .  . .  . .  . .  . .         124^,A 

Notice  to  Treat  for  the  compulsory  purchase  of  lands  is 
Equivalent  to  an  offer   . .  . .  . .  . .  •  •  W 

Equivalent,  after  ascertainment  of  the  price,  to  a  contract  .•     lOld^^de 

Notification  of  a  Fact  is  notice  of  it,  though  disbelieved  . .  . .  445<f 

NoYATiex  of  a  Contract . .  ..  ..  •.  ••  Ibia 

Occupancy 
Commerces  Title  . .  . .  . .  . .  . .  23 

Of  an  estate  for  another's  life        . .  . .  . .  . .    32^,213-4 

Occupation -RBNT  is  allowed  to  puichaaer :  when,  ..  ••        9}f'2t 

Occupier' B  rights  are  binding  on  purchaser     . .  . .  • .      i4Si-9A 

**  On  "  AND  **  Of"  :  in  a  limitation  to  a  womam  and  iha  heira  ''  on  " 
or  *'  of  "  her  body  begotten  . .  . .  • .  . .  236 

**  On  the  Death  "  used  to  introduce  a  remainder  . .  •  •        228r,tf 

Open  spaces:  grants  for,  ..  ..  ..  ••         808A1 

Option  of  fukchasb  :  see  ''Preemption:  right  of 


t» 


Oral  byidence  qualifying  a  document  is  admissible  to 

Determine  its 

Finality    ..                ..                ..  ..  ..                ,.            178^ 

Intention  of  passing  the  legal  estate  . .  . .               . .            178r 

Meaning  :  how  f ar    . .                . .  . .  . .                . .  106A-6sMf 

Add  a  term  :  how  far   . .               .  ■  . .  . .               . .  I06b»6med 

Order  and  Disposition  Clausb 

In  general    ..                ..                ..  ..  ••                •.  7^,^21-36 

[For  details,  see  Table  of  Contents,  ch.  Lix.] 
In  particular: 

Abroad:  property  being,            ..  ..  ..               .•526oj»,-35« 

After-acquired  property :  see     ..  ••  ••               ••           6l3SJt 

Agent: 

JBankrupt  holding  as,               ..  ..  ..               ..           529/ 

Of  bankrupt  holding  the  goods,  ..  ..               ..        dSSe-i 

Approval :  goods  lent  on,           . .  . .  • .               •  •           52^ 

AttomnMat  dMie     ••              ••  ••  ••              ..          62681 


Bank-jKwt  bllis 

BfllB  of  Exchange 
Bills  of  Sale  Act 


I^Bl.  dfi. 

&dlif!:  Baokropt  hoUUng  at,    ..               ..               ..  ..  629/ 

Baiter  hold iog'Dfllt, . .               ..               ..               ..  ..        536a-o 

••                ••                ••  ••  o3ox 

•  •                ••  ••  ••            o^Zd 

626n(i) , -31a,d, -5tt?, -6a-o 

••                ••  ••  ••              ooO 

Broker:  baiiknipt  holding  as,    ..               ..  ..  ..            529« 

Bnaineas-debto  626if 
Cham  on  property  fand  see  "  Order  and  Dispoeition  :  lien,"  '*  0. 

and  i)  :  Mortgage  '^                   . .               . .               . .  . .  622<; 

Chattel-intereats  m  tenementi     . .  621n  (ii) 
Chote  in  action  is 

Within  the  Clanae                   ..               ..               ..  522a,^,-6i.n 

Withdrawn  from  iU  operation  by  notice  to  the  holder    624^,-6;?,^,-8/>,-32i/}- 

Oompaliy                    ..                ..                ..  ..  ..          52o/,r 

Conaent  to  the  order  and  dispoeition : 
Giving  of,  calls  the  clause  into  operation  ;  and  may  be  by  the 

True  owner          . .                . .                •  •                .  •  . .         524i^k 

Trustee  of  the  owner            ..               ..               ..  62da-c,t,-34/-n 

Withdrawal  of, 
Is 
Inferred  :  when,  in  case  of 

CAoMt  in  action             ..               ..  ••  624d,-35«-« 

Other  chattels                 ..                ..  ••  ..        63.53-rf 

Protected  against  bankruptcy-creditors               . .  . .        672a,  ^ 

Prevents  the  operation  of  the  clause      . .               . .  631t-2A',-5a 

Contingent  Literests                    ..               ..  ..  ..           622/ 

Coownership  between  bankrupt  and  true  owner  . .  62«5^,n.  (ii) 

Court :  Fund  in,       •  •               . .               . .  . .  . .     odSe^o-ie 

Custody  kept  by  the  bankrupt's  agent,  servant,  &o.,  or  by  the 

aheriff  [andsee  **  O.  and  D  :  rosaeesion  "]  ..  ..       623^-m 

Custom     ..                ••                ••                ••  .«  «•        627r>A 

Debentures                 ..               ..               ..  ..  ..           h26k 

Debts        ..               ..               ••               ..  ..  ..           626n 

Disability  of  the  true  owner        . .               . .  . .  626t,n.  (in) 

Distraint                    ..               ••               ••  ••  ..          626m 

Documents  of  Title    ..               ..               ..  ..  623o,-30/,-6  M,r 

Equitable  Interests    ..               ..               ..  ..  ..           522d 

Execution-creditor's  rights          ..               ..  ..  ..           523e 

Executor  of  Partner                   . .               . .  . .  . .           6296 

Factor  :  Bankrupt  holding  as,     . .               . .  . .  . .           529d 

Fidudarv  possession  by  bankrupt                 ..  ..  628m-30d,-6r-o 

Firm  :  cbange  in,      . .               . .               . .  . .  . .        524a'C 

Fixtures                     ..               ..               ..  ..  ..626a-«,-9^ 

Fraud       ••               ••               ••               ••  ••  ••            628f 

Furniture                   ••               ••               ••  ••  ••         627cr,f 

Future  Interests         ..               ..               ..  ..  ..        622A-/ 

Good  Faith                ..               ..               ..  ..  ..         632^,^ 

Goods  on  approval      . .                . .                . .  . .  . .            628^ 

Goods  on  Snipboard   ..               ..               ..  ..  626o,0,-3Mr 

Hire :  goods  on,        . .               . .               .  •  »,  . .        o2Sb^ 

Hire  sjrstem               ••               ••               ••  ••  ••            62y<9 

Husbamd  and  wife  being  coowners  of  the  goods,  one  being  the  bank- 
rupt and  tiieodier  the  true  owner,               ..  ..  ...       6260-7f 

Implements               ••               ••               ••  •■  ••           o27h 

Infancy  of  the  true  owner          . .               . .  . .  . .   626n.(iii^ 

Insurance-money  ...               ..               ..  ..  ..  631n.(iii) 

Interests  of  a  partial  character   . .               . .  . .  . .       522c'Zd 

Knowledge  of  the 

True  owner            . .               . .               . .  . .        525d,h 

Trustee  or  holder  of  a  eh9t$  in  aotion  :  see  "  O.  and  D. :  Consent 
Withdimwal  of." 
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Landlord  distraining  . .  . .  •  •  .  •  525m 

Lien   [and  see   "0.  and  D.  :   Charge,"    "  0.  and  D.  :    Mort- 
j^gea"J  ..  .,  ,.  ..  622r-3<r,-4nriJ 

Liquidation  ..  ..  ..  ..  521^,n(ijv} 

Loan         ..  ,.  ..  ..  ..  ..         62Sc-ff 

Manager  :  bankrupt  holding  as,  . .  . .  . .  529A,i 

Manufacturer  ..  ..  ..  ..  ..        527/-8a 

Mortgage  [and  see  "  O.  and  D.  :  Charge,"  "  O.andD. :  Lien"]   622m-^,-6^ 
Mortgagee  with  Attornment        . ,  . .  . .  . .  o25m 

Negligence  equivalent  to  notice  . .  . .  . .  . .  524^ 

Notice  to  Trustee  or  holder  of  a  chose  in  action    524i,-6p,^»-8jp»-32»t-4<r,-5*-/ 
Notoriety  of  the  true  ownership  . .  . .  . .     623j?,-6r-7i,-7n.(iJ 

Order  and  disposition  :  its  nature  . .  . ,  . .   521n.(iii} 

Partnership 

Between  Dankrupt  and  true  owner  ..  ..    525^,-29a-<;,j),-3(V,/ 

-Debts    ..  ..  ,,  ,,  ,,  ,,         524a-^ 

-Goods  , .  . .  . , 

Pauper  prisoner 
Policies     .. 
Possession 

Right  to,  temporarily  in  bankrupt 

Withdrawal  of,       . . 
Protecting  clauses  of  the  bankruptcy  acts 
Receiver  taking  possession 
Registration  under  the  Bills  of  Sale  Act 
Relation  back  of  bankruptcy 
Reputed  ownership     . . 

Restitution  :  bankrupt  holding  the  goods  subject  to  a  right  of, 
Reversionary  Literest  , , 

Sale: 

Bankrupt  holding  on  trust  for. 

Of  goods  by  bankrupt 

Or  Return 
Servant  having  custody  of  the  goods 
Share  in  a  Company  . . 
Sheriff  taking  possession 
Ship  . .  . .  . . 

Shipboard  . .  . . 

Shopman  :  bankrupt  holding  as, . . 

Stop-order  . .  , , 

Stoppage  in  transitu  . . 

Time  when  the  order  and  disposition  must  occur 

Title-deeds 

Trade-debts 

Trader  :  whether  bankrupt  must  be  a, 

Trade-usage  . .  . . 

Trustee  : 

Bankrupt  holding  as, 

Consent  of  true  owner's,  to  the  order  and  disposition 
Usage 
Utensils     . . 

Void  or  voidable  disposition 
Wife's  furniture 
Winding-up 


•  ■ 


•  •  •  • 

•  •  •  • 

•  •  •  • 

•  •  •  • 


Ornaxszttal  Tbebs 

OuTOOiNOS  fall  on  the  Purchaser  :  from  what  time, 

Ownership  defined        ..  ..  •• 

Parish  is  authoriBed  to  deal  with  property 


•  • 

..      526n.(i) 

•  • 

..     532nYXy 

..     622y,-^- 

•  • 

•  • 

522i,-3a-rf.-3(Vr,rf 

•  • 

. .      530X-2yt 

•  • 

..     632f-3A-,/ 

•  • 

631rf 

•  • 

530 

■  ■ 
•  • 

532A,-3i./,-5a 
624A,-32/>,4 

right 

of,       ..        528A-/ 

•  • 

522t,-3£f,-3o 

•  • 

629*-»£> 

•  • 

631/i7 

•  • 

523/« 

•  • 

523/ 

•  • 

533/ 

•  • 

me 

•  • 

526/" 

•  ■ 

..526o,»,-35* 

•  • 

5291 

•  • 

533/? 

•  • 

528/ 

•  • 

524rf^ 

•  • 

523o,-30/,-5«,p 

•  • 

..  524<i,^,-6« 

•  • 

•  • 

. .     b2\d-f,m 
527f -A 

•  • 

528m-30d,-5j-6tf 

625a-o,t,-34/-» 

•  • 

o27<-A 

•  • 

627A 

•  • 

628A-/ 

•  • 

527i 

•  • 

..525/,n.(iT) 

•  • 

2XAl^ 

•  • 

92i,# 

•  • 

1 

•  f 

868A,i 

Fabxs  (nr  luLAin))     ..              ••              ..  ••              ••          870!^ 

Fabliambntabt  Titles  :  see  *<  IndispataUe  Titles." 

Pa&ol  Etidbncb  :  see  **  Onl  OYidence." 

Pabsonaob  :  Grant  for,              ...               . .  . .               . .           368i 

Partial 
Owners,  sre  authorised  to  deal  with  iii-operty  . .  . .       8683-9f 

Payment,  or  render  of  consideration,  precludes  retraction  of  offer     . .  14^ 

Performance  of  contract :  see  **  Part  Performance." 

Parties  to  an  action  by  a  married  woman  . .  . .  . .  65 

Partition      ..  ..  .•  ..  ..      276<^,o,36V-'}-CtP 

Partner  : 
Is  or  is  not 
Competent  without  the  concorrenoe  of  his  copartners  to  deal  with 
his  share  as  against 
Bankruptcy-creditors  ..  ..  ..  684f-Ar,-8«?-/ 

Parties  ..  ..  ..  ..  ..  276» 

Entitled  to 
Lien      ..  ..  ..  ..  ..  ..  333^,</,-4^ 

Share  in  any  profit  which  his  copartner  may  haye  made  . .  19^ 

Notice  to,  is  imputed  to  copartners  . .  . .  469^, -62^,^ 

QtMMt-,  is  postponed  to  bankruptcy-creditors   ..  ..  ,.  600 

Partnership  : 
Is 
Consideration  sufficient  to  support  a  dealing  agt.  crediton,  pur- 
chasen,  &c. 
Dissoluble  :  how, 
Perpetuity  (or  too  long  inalienability),  is  prevented  in  case  of, 
Purchaser  of  a  share  in,  is  subject  to  equities  . . 

Part  Performance  affects  a  contract  by 
Curing  the  defect  of 
Incompleteness 

Indefinitiveness         . .  .  • 

Informality 
Ground  of  the  rule 
Bule 
In  general  .  *  • « 

When  Damages  are  sought  . . 
Nature  of  the  part  perf  oraiiance 
In  general 
Inparticular 
Executing  instrument 
Marriage         .. 
Payment  ..  ..  .. 

Preliminaries..  ••  .. 

Signing  document 
Non-acceptance 
Unintelligibility 
Precluding  a  party  from  rescinding  on  the  ground  of 
Breach  of  Condition  precedent 
Fraud 


* . 


•  •  •  * 

•  •  •  • 


.  •  •  • 

.  •  •  •  « • 

.  .  •  .  ma 


•  •  •  • 


.  *  .  .  •  a 

Misrenresentation 
Mistake 


•  •  •  •  •  • 


•  • 

«eof, 

•  • 

664/ 

. .       27fy''7a 

276 

. .      I0ib'6a 

..      99<?-100/ 

. .       186a.9i 

189[/.16-28] 

186  in.,  a.h 
183^,A 

186(7-^, -8a-»,9m-^ 

188-9 

189 

189 

189 

188-9 

l07ff'Be 

1073 

288tf,-%,-91tf-/ 

Faxtt  to  be  charged  mi|st  sign  oontracty  &o..    ..  ••  ••       183a-^ 


6¥f.  tSiiiii^ 

Pastok  may  not  aooept  a  gift,  qbIms  ttftamtttuy  ,  •  •  •       1$s!A,-3 

Fastubaob,  right  of  : 

Is  eztinguiBhable :  how,                 ..  ••      .         ••  ••  17-21 
Unlimited, 

X!«ZlSt       ••                      ••                      ••  ••  ,.  •,                      80 

Be  aarigned :  when                 ..  .,  .,  ,,          .8Ar,iii 

May  not  be  Prescribed  for           .  •  .  •  . .  . .         7-8,^' 

Fatbkt-riohts  : 

Le^  estate  in,  is  transferable  :  how,  .  •  . .  . .           4^ 

Priorities  of  Interests  in,                 . .  . .  . .  . .              470 

Sale  of,  is  not  enfordble                 . .  . .  . .  . .             151 

Patiko-ovf  of  Incombranoet          ..  ..  ..  323/-4#,-54i-7« 

Patmsnt 

Does  not,  as  part  performance,  cure  a  defect  in  a  contract. .      .  . ,       106,-89 

Is  protected  against  bankmptcy-crsditon  :  when  [and  see  ''  Bank- 

raptcy,"  '*  fraudulent  Preference "]  ..  ..  571A,-6$r,A,-98^ 

PiKALTT  is  relicTed  against :  when,  . .  311a-4#,-6A,-7^ 

Pbbfokmanci  of  cokt&aot  predndfli  readnion,  if 

Complete  on  one  side     . .               . .  . .  . .  . .            185A 

Partial :  see  "  Part  Performance." 

PBaPBTUiTT-RULE,  and  similar  roles 

[For  details  see  Table  of  Contents,  ch.  xxix-xxxii.] 
Affecting 

Accruer  cloase           ..               ..  ..  ..  ..        26Sd,e 

Accumulation  of  income              . .  . .  . .  . ,            256 

AltematiTe  Limitations               . .  . .  . .  . .      2542r5a 

Ancient  Settlement    . .               •  •  • .  . .  . .        ^ajayh 

Charitable  purpose    ..               ..  261/,^,-fi!^-9a,^-74n.(n).-5ff-0,-7/^ 

Class :  Limitation  to, . .                ..  ..  ..  257a,«»A,-8/^,-65i 

Community                ..               ..  ..  274(n),  ofuf  «M  27/^-d£ 

Condition  ..               ..               ..  ••  ••  ..             26o 

Contingent  Remainder                ..  ..  ••  ..             263 

Conyent    ••               ..               ••  ••  ••  ••           274^ 

Corporation  [and  see  "  Corporation  "]  • .  274if-/  at^  im  276^  9^ 

Coyenant  to  renew  leaae              . .  . .  . .  . .          267^/ 

Durable  purpose         ..                ..  ..  ..  ..      274a-9f 

Duration  of  disposing  Power      . .  . .  . .  . .        269^71 

Entail :  Limitation  behind,        .  •  . .  . .  . .       260e-l< 

Escheat    ..                ..                ..  ..  ..  ••             261 

Executory  Clause      . .               . .  . .  . .  265#,/,-8e-9^ 

Executory  Trust        ..                ..  ..  ..  ..            267a 

IncorpoTMlhereditament:  newly  created  ..  ..  ..        265^-if 

Lease 

Generally               ..               ..  ..  ..  ..           265a 

Renewable              ..               ..  ..  ..  ..         ^$J 

Trust  to  make,        . .               .  •  .  •  . .  . .           257« 

life-interest               ..               ..  ..  ..  ..        266a-« 

Limitation 

Cutting  short  another  limitation  ..  ••  2O6#^,-80-9f 

Following  one  which  is  inralid  by  the  mle  . .  . .  266 

For  life  . .                . .               . .  • .  •  •  .  •        266a-# 

In  the  Altematiye  ..               ..  •.  ..  ..      264«-54 

Lying  behind  an  estate-tail      . .  . .  .  •  .  •       99w-l# 

On  failure  of  Issue . .               ••  .•  ••  ..     254n(u) 

To  a  Class              ••               ..  ..  ..  S67ii;#,A,-^.-W 

XJadiir  ft  Ihut  or  fpeoial  Pow«  ••     26o#-6« 


Iftnigmigiit powtr    ••  269^ 

Hairied  Woman  restniiitd  from  aatidpation  ••  259A 

Fottilrility  of  Berertar                ••               ..  ..  ..             261 

Powwof 
Diepositiaii  ..  ..  ..  266tf-6«^9(;-/-9A-6(k;,2690; 

[See   «bo  '*  Perpetuity-rale  affectiiig  Duration  of  Powers," 
**  P. •rule  air.  Lmiitatioii  under  a  Trnat.*'] 

Management           ..                ..                ..  ••  ..            259/ 

Public  purpose          . .               . .               •  •  • .  . .        276a-o 

Beligiotts  purpoM      ..               ..               ..  ..  274y,-6c,-6/i-6d 

Remainder 

Contingent             ••                ••               ••  ».  ••             263 

V esteci  ••                ■•                ••                •■  ••  •«              iX>« 

Renewable  leasehold . .               • .               . .  . .  . .          ^^^tf 

Restraint  on  Anticipation           ..               ..  ..  ..   257-8,-96 

Reversion ..               ..               ..               ..  ,.  ,.             261 

Rarerter :  Possibility  of,            •  •               . .  •  •  . .             261 

Shifting  clause          ..               ..               ..  ..  ••          265^^ 

Testamentary  disposition            ••               ••  ••  ..           26V^ 

Trust 

In  general              ..                                ••  ..  255<;-6«,-9tf-/,0 : 

To  grant  leases  to  testator's  reUtiTSi        . .  .  •  257^ 

y  estea  Remainder     . .  . .  . .             262 

Whole  of  a  clause  of  whish  pert  is  unquestionably  inTalidated  by 

the  rule  ..               ..               ••               ..  ..  257<f,tf,-8a,^ 

Will         ..                ..                ..                ..  ..  ..            259i7 

ETaded  or  not  by  construetion        ••               ..  242^,0. -54n.(ii),-68a,6 

Period  allowed  by^        ..               ..               ..  ..  252a-A;,-5/.m,-8^ 

Qualified  by  doctiine  respecting  the  duration  of  Powers  . .  . .       269-71 

PUMONAL 

Contracts     ••  ..  ••  ••  ,.  ..  152a 

Property  :  see  «  Chattels." 

Squitisi       ..  ,.  ••  ..        Ap.  i-xxir  Mp.  zi-xix,346Al 

Pbw-uoht  in  gross        ..  ..  •.  SeJ 

Pbtsiciak  may  not  accept  a  gift,  unless  testamentary      . .  ...        132t-3 

POUOT  of 

Insurance  is  transferable 

As  to  the  Lsgal  estate:  in  effect,  ••  ••  427«y 

"Bj  Donatio  fnortit  eauta  ..  ••  ..  ..  126a 

The  Law  as  regards 

Law-reform  :  see  "  Law-reform." 

Validity  of  certain  dealings,  see  *'  PoaitiTS  Law," 

PoBTioxs  for  Children  sre 
Entitled  to  what  Priority  ..  ..  ..  ..  361-2 

Secured :  how,  ••  ••  ••  ••  65 

PoBiTiTs  LAW  :  see  Table  of  Contsnts,  ch.  xxm-xxTi,  xxix-xxxui. 

POBSSBSION  : 

Meaning  of  Power  to  lease  in,       ..  ..  ..  ..     350n.(x) 

Chattel 
Commitment  of,  to  one  so  that  he  appears  as  owner,  gires  a  title 
to  his 

Bankruptcy-creditors  :  see  "  Order  and  disposition." 
I>isponee  ..  ..  ..         49^-9 

Protects  against  bankraptcy-oreditors :  see  ''  Bill  of  Sale  Acts  ; 


VfiiL  INDEX. 

Property  iii''geii6ral 
I>eliyered  to  the  disponee 
EntitleB  him  to  Priority  :  when.  • .  . .  . .  379-81|-8A 

Is  a  sufficient  formality  to  validate  a 
Oratuitous  disposition      ..  ..  •.  ..       12on.(i) 

Unwritten  contract  ..  ..  ,,    185f,if,-6(7,<f,6-7,8^,tf 

Precludes  from  Rescission  by  the 
Disponee  on  certain  grounds     . .        . .  . .  . .        307i-^ 

Disponor  on  the  ground  of  Informality  lS5efd,'6e,d,'6'7y'Sb^d 

Retained  by  the  disponor  is  evidence  of  Fraud  agt.  Creditors    .  •      6oOf'lh 

Possibility 
Of  Reverter 
Explained  ..  ..  ..  ..  ..        48tf-9J 

Is 
Barrable:  how,      ..  ..  ..  ,,  ..   49(?,<f,372« 

Not  within  the  Perpetuity-rule  ..  ..  ,,  261/ 

Upon  a  possibility         ..  ..  ..  .,  ..  223 

Postal 
Annuities  of  a  Married  woman  are  separate  estate  . .  . .  BOe 

Authorities  are  authorised  to  deal  witn  property  ••  ..  365a 

FOTIOR  JEST  CONDITIO  FOSSIL JSNTI8, .  . .  . .  200,379-80 

FOTERTY  OF  A  8XLLBR  0&  MORTOAQO&  OF  A  RbYUISIOMABY  IlTTB&BST 

invalidates  a  sale,  &c. :  when,         • .  . .  •  •  . .     12Q/'-320 

Power  of 
Appointment  or  Disposition 
Conferred 
By  Law  ..  ..  ..  ..  ..        363-74 

On  a  Married  Woman,  authorizing  a  Will,  should  be  framed :  how,     139-40 
Defined     ..  ..  ..  ..  ..  .•  358 

Duration  of  :  see  '*  Power  of  Appointment :  Expires." 
Exercise  of :  [and  see  ''  P.  of  A  :  Kinds  of  ;  Special "] 

Fiduciary  :  must  be  within  a  reasonable  period      .  •  . .         27U3 

Infant  ..  ..  .•  .•  118tf,i,A,n.(i) 

Married  Woman 
Subjects  her  property  to  her  debts     ••  ••  ••  137i^ 

Vahdityof,         ..  ..  ,,  ,,        IZla-c 

Covenant  bj  him  who  exercises  it  does  not  nm  with  the  estate  173a 

Defective,  is  aided  :  when,      . .  . .  . .  . .  Tic 

Does  not  confirm  a  previous  voidable  disposition        . .  • .  354A 

Formalities  for,       ..  ..  ..  77<?,124[/,6-8],429ff-30tf 

In  favour  of ,— on  one  alternative  a  person  who  is  not, — and  on  another 
a  person  who  is, — an  obj  ect,  operates  for  the  latter  in  either  case  228a 

Expiree  :  when,        . .  . .  . ,  . .  . .     269A-71y 

Kinds  of ; 
General,  defined     ..  ..  ..  ..  ..    640n.(iv) 

Special,  as  regards  the 
Persons  in  whose  favour  they  may  be  exercised 
Effect  of  exercise  of,  in 
Favour  of  the  children  of  the  person  designated  . .  244 

Fraud  of  the  power       •  •  . .  .  •  .  •  477y 

Construed  as  Exclusive  . .  •  •  .  •            3670 

Valid  or  not  as  ap|died  to 

Chattel     ..               ..  ,,  ,,  ..           377« 

Copyhold  ..                .*  ••  ••  ..            215^ 

Purpose  to  be  effected  by :  tee  ..  ..  ••        363-70 

Popetoity  rule  aflteta,  how  far..  ..  ..  266,«90,0/,c^i*6(M 


QfDBX.  dx. 

Priority  of  a  limitation  under,  as  compared  with  a  limitation 
Contained  in  a 
Dealing^  which  ho  who  conferred  the  power  had  previou8ly 
made  ..  ..  ..  ..         34G<-.")0^-4rf,-lA 

Disposition  by  which  the  power  wan  conferred        . .  . .  3.'>X« 

I>ispot»ition  made  under  the  authority  of  that  by  which  the 
power  was  conferred  ..  ..  ..  ..     SoDfl-GJA 

SuDsisting  when  the  power  was  conferred  by 
Settled  Estates  Act  ..  ..  ..  ..  ;{71<-/ 

Any  other  statute  ..  ..  ..  370i-U,;i71/w-o 

Attorney :  Title  derived  under,  is  protected    . ,  . .  . .  3Gii/3 

Management,  is  void  under  the  Perpetuity -rule  :  when,  . .  . .  2o9/ 

Reentry :  see  **  Condition.*' 
Revocation : 
Defined     ..  ..  ..  ..  ..  ..  .3o8 

Is  necessary  in  a  deed  of  Gift :  when,         . .  . .  128 

Postpones  a  disposition  to  subsequent 
Creditors:  when,  ..  .,  .,  ,,  ..      (AHuf^/iJ 

Purchasers,  Mortgages,  &c.,   .,  ..  ..  ..      G07///-y/* 

Subjects  land  to  Crown  debts  as  fully  as  an 
do  ••  ..  .. 


FS^POSITUSf  (or  Stock  of  Descent) 

PSBCATO&Y  TRUST 


actual  revocation  would 


605n.  (ii) 
45 
97 


Pbbclubion 
By 
Acceptance  of  benefit :  see'^  Acceptance  of  benefit.** 
Delay:  see  **  Delay." 
From 

Enforcing  contract     ..  ..  ..  ..  ..        3033-A 

Rescinding  contract  on  the  ground  of 

Breach  of  condition  precedent  .  ..  ..       307// -8/ 

Essentiality  of  Time  ..  ..  ..  ..  303/-/ 

Fraudulent  misrepresentation  . .  . .  . .  289^-^,  -90<>,^- 1 ,  - 1  r- / 

Informality  ..  ..  ..  ..  ..         18.')-1>0 

Mistake  ..  ..  ..  ..  ..       283^-4t 

Unconscionable  bargain  ..  ..  ..  ..  131-2 

Setting  aside  a  dealing  (to  which  he  who  is  precluded  has  assented) 
on  the  ground  that  it  is  void  agt. 

Bankruptcy-creditors  :  see      . .  . .  . .  . .        680/-W 

Creditors  ..  ..  ••  ••  ••         548/r,6 

Purchasers,  Mortgages,  &c.,  . .  . .  . .  . .  307^ 

Pbe-bicption  :  Right  of, 
By  Lessee  who  breaks  Ins  covenants  . .  . .  . .  307^ 

From  what  time  entitles  the  Purchaser  to  Income  and  the  Vendor  to 
Interest      ..  ••  ••  >•  ••  ••  wg 

Pbefbrence:  see  " Fraudulent  Preference,"  "Priorities." 

Prelimin ABIES  to  a  contract  are  not  ](Jart  performance  so  as  to  render 
writing  unnecessary        . .  . .  .  >  •  •  •  •  189 

Presbttebian  Church  is  authorized  to  dispose  of  superfluous  lands  36Q; 

Prescriftion 
By 

Judiciary  law  ••  ••  ••  ••  ••  29-30 

Statute  law  ..  ..  '      ..  ••  ••         «     ^^ 

Principle  of,  ••  ..  ••  ••  ••       12,23-4 

Bi^ts  olBJinBHt  bj,  inoinds,  car  not 

App*  16* 


OS. 


INDEX. 


Fastarage  without  limit 
Support    . . 


Pbesentation  to  Benefice  [and  mo  ''  Advowaon] 


Presumption  op 
Fraud  agt. 

Bankruptcy-creditors 

Creditors  .. 

Purchasers,  Mortgagees,  &c.| 
Solvency  of  Debtor 
Undue  Influence  . . 


•  • 


■  • 


FRETIUM  AFFECTIOKIS   is  necescary  to  specific  performance 
Price  must  be  determined  on  in  order  to  validate^a  contract  of  sale    . . 
Principal  :  see  "  Agent,"  "  Mortgage,"  "  Surety." 
FRIOR  F8T  TEMFORE  [see  "  Precedence  in  Time  "] 


8a 
16,16  : 

10(/ 


683 

648<f-62& 

6060-7* 

648n.(ii) 

133 

160/- 1/ 

ioi<; 


166,  and  ue  346« 


Priority 
In  general 
Is  regulated  by  the  law  of  what  country  as  to  chattels 
Of  dealings 
Contemporaneous 
Annuity  and  Legacy  under  the  same  will 
Deeds  :  Wills 
Not  contemporaneous  :  Derived  under  titles 
Divergent  from  some  particular  point 
Rule  and  general  working  of  it         . .  . 

Exceptions 
Act  done  after  time  appointed  for  distribution 
Force  and  fraud 

Zis  pendens  [and  see  "  Lit  pendens  "] 
Reacquisition  by  Trustee  or  Fraudulent  party. .  .  • 

Radically  distinct :  [see  *^  Limitation  of  Actiona,"  '*  Prescrip- 
tion "J  .... 
In  particular 
By  reason  of 
Appointment   or    disposition :    see   '*  Power  of   appointment : 
priority  of  limitations  under," 

Bankruptcy  :  see  '*  Bankruptcy  creditors  are  entitled  to  priority  " 
Certainty 
In  general  . .  •  •  •  •  .  •  •  • 

By  means  of 
Best  ri^ht  to  call  for  the  legal  estate  :  see  ''  Legal  estate." 
Copy  01  court-roll  , ,  .  • 


340n.(^) 
340*,tf 


340/.1* 

344# 
341<r 

ZM 

Z¥k 


375,-86-7 


385-8 
467-9* 


Indisputable  title 
[For  details,  see  Table  of  Contents,  ch.  Lv.] 

I>}gal  estate  :  [and  see  *'  Legal  estate'*]  . .  388-404,416-62 

[For  details,  see  Table  of  Contents  ch.  xlyii,  xlix-liii] 

Notice  to  the  trustee  or  holder  in  case  of  chote  in  action  :  see 
"  Chose  in  action,'*  **  Notice  to  trustee." 

Possesion  of 
Deeds  ..  ...  ..  379n.(i),-80n.(i),379f-8U 

Property      ..  ,.  ..  .,  .,     379n.(ii) 

Purchase  in 
Admiralty  Court  (as  to  ship)  . .  . .  . .  381t 

Landed-estates-court  (as  to  Irish  Land)    475«-85,mM{(^efi?Ap.xx-xxiT 
London  (as  to  chattel)  . .  . .  . .  . .  382* 

Market  overt  (as  to  chattel)  . .  . .  . .  382« 

Begistntion   ..  ..  ..        4O6-22,.a8-47,-68-94^612-a0 


INDEX.  ozi. 

[For  details,    mo    "  Annnitv/'    "Bills   of    Sale  Act," 
**  Creditor  :     Judgment-creditor,"     '*  Creditor  :     Judfr- 
xnent-mortgagee,"    *'  Crouii :  Debt  owing  to."  *'  Lund- 
debenture,"     **  Registration,"    **  Ship,"     **  Shares   and 
Stock,"  and  ch.  xLviii.,  XLix,  lii-it,  lyiii.] 
Statutory  enactments        . .  . .  . .  . .        386^-^ 

Suooessibn-duty  Act         . .  . .  . .  . .  386</ 

Composition :  see  **  Composition-creditors   are  entitled  or  not 
to  priority." 

Fraud  of  the  disponor  against 
Administratiou-creditors  :  [and  see  **  Administration."]  590Ar,-6t-m 

Bankruptcy-creditors:  [see  •*  Bankruptcy-creditors  are  entitled 
to  priority  "]  eitp.  . .  . .  . .  . ,  539 

Composition-creditors  ;  [see  "  Composition-creditors.'*] 

Creditors  :  [see  "  Creditor  is  entitled  to  priority."]  639tf-Gla,-62/-3<? 

Crown  claiming  for  forfeiture  . .  . .  . .  539/ 

Ecclesiastic  claiming  for  delapidations  . .  . .  . .  5G2«f 

Execution-creditors  :    [sec   **  Creditor  :  Judgment  creditor."] 
e8j9...  ..  ..  ..  ..  ..    539r,-r>3</ 

Heir-in-tail       ..  ..  ..  ..  ..  539A: 

Husband  ..  ..  ..  ..  dOlb-n 

Landlord,  &c.,  distraining  ..  ..  ..  539n.(ii),-r)2ff-& 

Purchaser,  Mortgagee,  &c.  ..  ..  ..  601-9 

[For  details,  see  Table  of  Contents,  ch.  LXiii.) 
Sec^uestrator  in  Ireland       . .  . .  . .  . .  563^ 

Sohcitor  ..  ..  ..  ..  ..         5610-^ 

Surety  . .  •  •  . .  . .  . .  562^ 

'Winding-up-creditors         ..  ..  ..  ..  539^ 

Intention 
In  general  ..  ••  ..  ..  ..        358-62 

[For  details,  see  Table  of  Contents,  ch.  xliii.] 
In  particular 
Appointment  under  Power  [and  see  "  Power  of  appoint- 
ment :  priority  of  a  limitation  under  "]  . .  3580,-59-62 
Condition         ..                ..                ..               ..               ..  358^ 

Sale,  "  aubject  "  to  a  previous  invalid  dealing  . .  . .       358//-^ 

Shifting  clause  . .  . .  . .  . .  358 

K^ligence  :  pursuant  to 
JudidaiT-law      ..  ..  ..  .,  ..     495-508 

Statute-law  :    see    "  Bill  of  Sale  Act,"    "  Factors'  Acts," 
"  Order  and  Disposition,"  and  Table  of  Contents,  ch.  Lvn- 

LIX. 

Precedence  in  Time 
Of 

Incumbrance,  over  a  claim  to  be  exonerated  from  a  redeemed 

Incumbrance..               ..               ..  ..  ..       354i-73 

Lien  of  a 

Boneficiaiy  . .                . .               . .  . .  , .            345/ 

Creditor       ..                ,.               ,.  ..  ,,         347a-« 

Trustee        ..               ..               ..  ••  ..         345;,Ar 

Bight  (though  inchoate)  to 

Consolidate  mortgages  ..               ..  ..  346a,-9r-50</ 

Credit  oneself  with  a  pavment       ..  ..  34d^*t,-8^-/*,M 

Enter  in  case  condition  should  be  broken         . .  . .  34 80 

Hold  under  an  informal  disposition  made  by  a  tenant- 
in-tail         ..                ..                ..  ..  ..        354/-A 

Set  aside  a  dealing         ..  ..  290t,345<*,/,-8^,/,-Pff-* 

Set-off  a  demand           ..               ,.  ..  ..      548y,;t,« 

Over 

Appointment  made  under  a  Power  . .  . .  316^,-50e>-4/f,A 

Bankruptcy  [and  see  **  Bky. -era."]  ..  ..            346* 

Consent  to  aa  appointment  made  under  a  power  .  •  Wd 
Thultnf 


ozii. 


INDEX. 


Beneficial  to  all  partiet 

Disappointing  to  the  earlier  clAimant 
Disentaiimcnt  . .  . .  . . 

Judgment,  judgment-mortgage,  &c., 
Legal  estate  aoc^uired  by  Transmission 
Sale,    Mortgage,   &c.,  to  one  having  no  notice 
preceding  interest 


of 


Positive  law  :  see  "  Priority  by  reason  of  Statutory  Enactment  " 
Power  :  see  "  Power  :  Priority." 

Specifioality,  over  a  disposition  of  all  property  without  specifying 

w nan  .«  , ,  *•  •■  •« 

Statutory  enactment :   see,  for  arrangement  of  details,  Table  of 

Contents,  ch.  xliy,   xlv,  the   points  stated  in  which  consist 

chujiif  of  instances  in  which  priority  is  conferred     . . 

For  the  purpose  of 

Artizans*  and  Labourer's  dwellings    . . 

Barring  Entails  and  Conditional  fees 

Glebe  lands  in  Ireland 

Improving  land 

Leasing  settled  estates 

Selling  settled  estates         . .  . .  . .  . . 

In  favour  of 
Company  . .  . .  . .  . .  . . 

Crown  :  see  "  Crown." 

Mortgagee  or  Incumbrancer 

Partial  owner  . .  . .  ...  . .  . . 

Public-Works-Loans  Commissioners . . 
Tenant-in-tail  . .  . .  . .     ' 

X.  rus  ice  ..  ..  •■  ••  •• 

Winding-up-creditors :  see  "  Winding-up-creditors." 

Prison 

Authorities  are  authorized  to  make  disposilions 
Commissioners  :  Estate  of,  vests  in,  on  appointment 


354/ 

346^-54/ 
346/;y 
346^.y 
tho 
345c,<f,-7a-i 


Privity  of  Contract  : 
[For  details,  see  Table  of  Contents,  ch.  xvn-xix.] 
Action  on  a  Contract 
May  be  brought 
Against  the 
Assignee  of  the 
Benefit  of  the  contract 

Proportv  on  which  the  contract  is  burthensome 
Devisee  of  other  property  of  the  promisor 
Executor  of  the  promisor      . .  . . 

Heir  of  the  promisor 

Third  person  who  takes  advantage  of  the  contract 
By  the 
Assignee  of  tho 
Contract,  deriving  through 
Negotiation 
Novation 
Other  means 
Property  to  which  the  contract  is  beneficial 
Executor  of  the  promisee     , . 
Heir  of  the  promisee ' 
Must  be  brought  by  him  from  whom  the  consideration 

Probate- Judge's  estate  vests  on  his  appointment 

Prodigal  is  relieved  :  when,  from  a 
Sale  or  Mortgage 
Settlement    ..  ..  ,,  •• 


&16A 


371  n,o 
372r-i 
371* 
370/-II 
371r-/ 
371c-/,/ 

371m 

37Q;-1* 

370/ 

371a 

372-4 

370/-,/ 


36q/;y 
441/ 


•  • 

169A 

.  . 

. .      170«-oy 

.  • 

..      168A-9jy 

•  • 

168a.^ 

.  . 

. .       168tf-JV 

..       iroh-le 

1  . 

166*-^ 

•  a 

164*-5 

.  • 

154^-&f 

.  . 

162-6 

•  . 

. .       152X-30 

•  . 

163*-/ 

moves 

166 

•  • 


441v 


20S;i-10A 
12M 


•  • 

•  • 

8x1. 

•  • 

•  • 

200 

•  • 

•  • 

3 

l.. 

•  • 

12-6 

•  • 

•  • 

17 

•  • 

■  • 

17-21 

nn>Bx. 

Pxonr 
Gained  by  a  Fiduciary  belongs  to  hii  beneficiary  . .  . .      194A-8tf 

Isauing  out  of  Land,  and  lying 
In  rremjieir 

UemMNl  ••  •«  ••  a,  ,,  2 

May  not  be 
Appurtenant  to  land,  unless  beneficial  to  it 
Owned  by  the  public,  or  by  an  indefinite  body 
In  Render  :  defined  . . 
Is 
Acquired  :  how,  [and  see  Table  of  Contents,  cli.  n.] . . 
Against  common  right 
Terminated  :  how,  . .  . . 

• 

Pbomise  :  see  **  Contract." 

Pbomissory  Notb  :  see  **  BiU  of  Exchange." 

PBOMOTBB  07  COKPAKY  ..  ..  ..  ..         194a,d 

Pbopbbty 
Defined,  and  kinds  of    . .  • .  . .  . ,  •  •  .  1 

In  a  Chattel 
General  or  Special      . .  . .  . .  . .  . .  377 

Passes :  when,  . .  . .  . .  •  •  •  •         377 b^e 

Pbotectino 
Clauses  in  the  Bankruptcy  acts  :  as  afFeodng  creditors  who  rely  on  the 
Bankruptcy  Acts        . .  . .  . .  . .  . .       671«-4A; 

Bills  of  S^e  Acts      . .  . .  . .  . .  . .  615« 

Order  :  as  affecting  a  Wife's  property  . .  . .  . .  706 

Protector  of  the  Settlement 

Consent  of,  is  necessary  in  the  barring  of  an  entail         •  •  . .  373<r,&,-4&,^ 
Is  or  is  not 

Entitle  to  so  sxerdse  a  power  as  to  displace  a  disposition  made 

with  his  consent       ••               ••               ..               ..  ..            3536 

A  Fiduciary               ..               ..               ..               ..  ..            106« 

Provident  Society  is  authorized  to  deal  with  property  . .  . .  360o 

Public 
Charity  :  see  •*  Charitable,"  "  Charity  Trustees." 
House:  Covenant  may  run  with,  ..  ..  ..  ..  174« 

Is  not  competent  to  take  a  profit  in  alieno  tola . .  . .  . .  20tf 

Policy  :  see    "  Law-reform,"    **  Policy  of   the  Law," 

Purposes,  may  not  be  promoted  by  any  means  tending  to  a  perpetuity         Tlhe-h 

Works'  Loans  . .  . .  . .  . .  . .  371a 

PuTF  is  or  is  not  deemed  fraudulent . .  . .  . .   2OQ/,Ar,-^,3O40,(f,-Oy 

PmEtCHASE-MONEY  : 

Deposit  of  part  of,  may  be  retained  by  vendor  :  when,     . .  ...      312n.ri^ 

Lymg  dead  . .  . .  . .  . .  . .  . .         86^-76 

Loan  on  the  security  of,  is  subject  to  incumbrances  on  the  property. .  402n.  (ii) 
Return  of,  is  not  required  merely  because  the  title  is  bad. .  . .  06^ 

Purchaser  [and  see  *'  Purchase  money,"  *'  Vendor,"] 
Acting  in  the 
Course  of  Business  • .  • .  • .  . .  449^ 

Name  of  another 
Acquires  ths  beneficial  (or  even  the  legal)  estate  in  fome  cm6b  . .  822(f-A;,-7' 


air.  INDEX. 

Affects  the  person  in  whose  name  he  acts  with  notice  • ,  462/ 

Entitles  him,  perhaps,  to  sue  . .  • .  . .  . «  166-7 

Postponea  him  (when)  to 
Creditors,  &c.,     ..  ••  ••  ..  »«    54\/',n(i) 

Purchasers,  Mortg^ees,  &c.,  . .  . .  . .     604,a,A,« 

Assenting  to  a  dealing  may  not  afterwards  set  it  aside     .  •  •  •         648a,6 

Being 
Company  ..  ••  ..  ..  ..  ••  370a 

Drainage-board  ..  ..  ..  ..  ••  366^ 

Fiduciary,  is  nut  entitled  to  purchase  from  or  sell  to 

Himself  ..  ..  ..  ..  ..         192/-A 

His  Beneficiary       . .  . .  . .  . .  . .         193a-0 

Life- tenant,  is  not  entitled  to  purchase  from  or  sell  to  any  person 
interested  ••  ..  ..  ..  ..  l9Sf 

Prison  authorities       . .  . .  . .  . .  . .  36of 

Sanitary  authorities  . .  . .  . .  . .  36da 

Sewers  commissioners  ••  ..  ..  ..    365^,-70/ 

Town        ••  ••  ••  ••••  ••  365c,-70a 

War  department        ••  ..  ..  ••  ..  370^ 

From  an 
Agent       -.  ..  ••  ..  ..  ..  504t,504-5 

Bankrupt  is  protected  :  when,    ..  ,.  .,  671r-*,-2/-4/ 

Devisee  of  estates  charged  with  debts,  who  is  also  executor  .  .42n.(i)^ii. 

Executor  ..  ..  ..  ..  ..       38,42n. 

Legatee  xir  Next  of*  kin  . .  . .  . .  . .    38,404a-^ 

Trespasser  or  Squatter  . .  . .  . .  . .  iOZe 

Trustee  whom  he  supposes  to  be  owner  401<f-«,  n.  (iii,  y),402a,6,  n  (i),506a-8A 
Holding  the  legal  estate  or  some  similar  advantage :  see  '*  Legal 
estate,     **  Possession." 
In 
Name  of  another :  see  '*  Purchaser  acting  in  the  name.'* 
Market,  is  entitled  to  priority  over  adverse  chdms  respecting  chattels         382a 
Possession,  is  not  liable  for  wilful  default  . .  . .  •  •  93# 

Inquiring  from  supposed  incumbrancer :  . .  • .  .  •  80a 

Is  or  is  not 
Bound  to 
Discharge  Outgoings  ..  ..  .«  ,.  92J,# 

Pay  to  the  vendor  income  which,  he,  after  taking  possession. 
Has  received       . .  . .  . . 

Might  have  received  .  •  . . 

Entitled  to 
Abatement  for  Misdescription  . .  . . 

Accept  a  bad  title  . .  .  •  . . 

Compensation  for  Delay  . .  .  • 

Damages  for  expenses,  defect  in  title,  &c., 
Examme  the  premises  before  completion  . . 
Income : 
In  what  case       •  •  •  •  . . 

From  what  time  . . 
Indemnity 

Insurance  against  Fire 
Interest  . . 

Lien      ..  ..  ..  ..  ..   93A,t,329-30tf,-30r,r2 

Part  of  the  property,  when  a  good  title  cannot  be  made  to  the 
rest      ..  ..  ..  ..  ..  ,.      318a-9A 

With  (sometimes)  Abatement  ..  ..  ..      319«-20/ 

PossesKion  . .  . .  . .  . .  . .  85 

Priority:  see  "Priority." 

Proceea  directly  agt.  one  who  claims  adversely  to  the  Vendor     . .       155e-6a 

Reimbursement  for  expenses  incurred       . .  . .  . .         lOiin. 

Return  of  the  purchase  money  in  consequence  of  the  title  proving 
bad      ..  ••  ••  •,  .,  ••  160f 

Exempt  from 


•  • 

•  • 

•  • 

fl 

.  • 

.  • 

319f.20/ 

.  • 

.  * 

103«,320iii 

•  • 

•  • 

92a 

.  . 

.  • 

103 

.  • 

.  . 

309A 

•  • 

87-8 

•  • 

.  a 

321a-<; 

.  • 

84*,196/l-y3 

.  . 

• . 

86-90 

IKDBX. 

Ccfrtain  InterestB  (of  which  he  had  no  notice)  hi  cfaattelfl  •  •  977i'k 

Claim  founded  on  InformalitieB  when  he  takee  under  certain 

statutea                                                   ..  ..  ..  386*^ 

Covpant,  without  notice  of  which  he  purchaaes  .  •  172-3 

I>ebttof  deceaaed  owner  of  purchaaed  eatate,  it  being  freehold    . .  169c-^ 

lien  of  Vendor's  vendor          . .               •  •  . .  • .  60d«f-/ 

Xi«)P^.dSm»,  Execution,  &c.,    ..               ..  ..  ..  401 

Mistakes  in  account                  . .                . .  . .  . .  386;^ 

Succession-duty      ..               ..               ..  ..  ..  386J 

Precluded  from 

Invalidating  a  dealing  to  which  he  has  assented         . .  . .  648a,d 

Rescinding  a  purchase  of  property  into  possession  of  which  he 

has  entered            .,               ,.               ..  ..  ..  307A-8/ 

Stock  of  Descent        . .                . .                . .  . .  . .  45 

Subject     [and    see     **  Purchaaer    with  notice/'  '*  P.   without 
notice  "]  to 

Appointment  made  under  a  power            . .  . .  ZGld,  and  see  ZiOd 

Zts  pindens^  and  "ETecution.                      ..  ••  ..  iOOk'lc 
Preceding  Interests 

Generally            ..               ,.               ..  ..  346a-6i,506a-8A 

Notwithstanding  Notice        ..               ..  ••  ..  345^ 

When  the  preceding  interest  ia  a 

Lien                 ..               ..               ••  ••  34^'-/, -6;, -71 

Eight  to 

Credit  for  payment        . .               .  •  •  •  . .  345A,t 

Enter  for  foneiture       .  •               . .  . .  . .  3480,6 

Set  aside  a  dealing        . .               . .  . .  . .  346^  J^ 

When  the  subject  ia  a 

CAoM  in  action                 ..               ..  ..  346^,-8^-96 

Legacy            ..               ..               ..  ..  ..  34^'-7» 

Of  a 

Chose  in  action,  is  subject  to  beneficial  interests  and  rights  though 

without  notice  of  them              . .               . .  . .  ^5^ -A, -8^-96 

As,  a  Mortgage-debt               . .               . .  . .  . .  348A 

Patent-right              ..               ..               ..  .,  ,.  470 

Share  in  a  business,  is  entitled  to  a  lien  on  the  entirety  . .  330o 

Share  or  stock            . .                . .                . .  • .  . .  467-70 

Ship  [and  see  "  Ship."]             . .               . .  . .  . .  470-74» 

Takine  under 

Bankruptcy  in  Ireland                . .               . .  . .  • .  600A-/ 

Court  [and  see  "  Landed-Estates-Court,"  "  Priority  "]     366Ar,mj;,419/,603j 
Power  of 

Attorney,  or  other  authorty,  is  protected  :  when,  . .    472r-36o,672/,36^ 
Disposition  :  see  "  Power  of  Appointment." 

With  Notice                 . .               . .               . .  . .  . .  416-22 

Without  Notice  :  See  "  Purchaaer  "  passim. 

PuRB  Personalty  "  defined         . .  . .  . .  . .       3l4n(i) 

Purpose  of  a  disposition 
Being  other  than  the  benefit  of  the  disponee  :  the  disposition  does  not 
operate  on  the  beneficial  interest  . .  . .  .  • 

Is  treated  aa  a  condition  :  when,    . . 

Qualified  Fee  : 
Base  fee  created  by  barring  an  estate-tafl :  see 
Terminable :  whether  allowable  aa  to  the  legal  estate  directly 

QUASI'VSTAih 

Queen  Anne's  Bounty  :  Sale  or  exchange  by  Gk)venon  of, 

QUILIBET     F0T£8T     ME2(UNTIJM£     JUMJ    FMO     SB 


•  • 

96-7 
48-9 

•  • 
•  • 

373-4 
220-i 

•  • 

63 

••• 

364A,t 

INDBX. 

IKTRODTTCTO  ..  ..  ..  ..  .•  19M 

QUI  PRIOR  EST  TEMPORE  POTIOR  EST  I2f  JURE  [tJid  tee 

"  Priority  by  precedence  in  Time  "]  . ,  , .  »«     155,3i5a 

Q  UI SENTIT  COMMOD  UM  SENTIRE  DEBET  ET  ONUS  468fl,  andaee  285-6 

Babbits  pass  with  the  knd  . .  . .  . .  . .  6 

Bailway 
Company  is  anthoriaed  to 
Purcliase  ..  ..  ..  ..  ••  ••  Z'Kk 

oeii  «•  ••  ••  ••  ••  ••  woty 

Partial  ovnera  of  lands  may  charge  them  with  contribution  towazda 
making  of,  ••  ••  ••  ••  ••  36^ 

Beaoiness  and  Willingness  ia  equivalent  to  perfonnanoe  :  when,  296^ 

Beal  Property  :  see  *'  Tenement." 

Beabonable  time  tor  performance  of  a  contract  . .  . .  102/ 

Beoeipt  for 

Mortgage-money  revests  the  estate,  if  the 
Mortgaged  subject  was  a  Ship   . .  . .  •  •  •  •  ^2g 

Mortgagee  was  a  Friendly  or  industrial  Society  •  •  .  •        442^  j^ 

Purchase-money 
Protects  one  to  whom  the  purchaser  seUa  against  the  vendor's  lien 

Bequires  registration  as  a  BiU  of  Sale;  when,  613&.(n),-5n.(il) ; 

Beceiver  : 
Entry  of,  takes  goods  out  of  the  Bills  of  Sale  Acts.         . .  . .  512m 

In  Bankruptcy  :  see  **  Bankruptcy  :  Beceiver  in." 

Becorded  title  ;  see  '*  Begistration  of  Title  to  Land." 

Bedemption  of  Mortoaoes         ..  ..  ..  ..      315A-6I 

Bbduction  into  Possession  of  wife's  eho9e  in  action  or  fund         . .   55,-8a-9« 

Bbform  :  see  '*  Law-reform." 

Begistration 
Li  general: 
Is 
Badge  of  ownership  the  entrustment  of  which  to  one  who  is  not 
owner  may  entitle  one  with  whom  he,  aa  owner,  deals,  to  priority 
over  the  true  owner  . .  . .  . .  . .      60S^-44l 

Insufficient  to  affect  priority  in  some  caaea  .  .414[/j-5tf,  m^d  9e$  508<i 

Limitations  :  st.  of,  might  be  rendered  unnecessary  by,  . .  24 

Policy  of  odmittmg  complicated  limitations  on  the  register  216,406n.(ii) 

Proposals  respecting,  ..  ..  .,  ..  385 

Search  of,  must  be  made  adequately,  if  at  all  •  •  .  •        453^-ii 

Of 
Annuity    ..  ..  ,,  ..  ,,  414t,-5/-etf 

Bankruptcy-trustee's  certificate  ..  ••  ..   414/58U 

Bill  of  Sale  ..  ..  ..  ..  619cj>-r,n.(i),-20«,* 

Charitable  gift  of  land  &c.  in 
England  ,,  ,.  ,.  ..  ,.         186*/ 

Ireland  ..  ..  ..  ••  .,  415« 

Czown-debt  .•  ..  ..  .,  .«       466^ 


INDEX.  ozvii. 

DeolBratian  of  Title  to  land  &o.  in 
England:  tee  "  Land  Transfer  Act." 

Ireland  . .                                                  . .  . .  . .          414m 

Deeds  irffcMiing  land  &c.  in 

Ireland  under  the  proposed  new  system     . .  . .  ...  406n.  (i) 

Ireland,  Middlesex,  or  Yorkshire,  nnder  the  present  system  :  as 
regards 

Bankruptcy         ..                ..                ..  ..  407 q-t,  and  n.  ^i). 

Charge  on  land                      . .                . .  . .  . .         4l2iJ^ 

Consolidation  of  Mortgagee  . .               . .  . .  . .          349m 

Contract              ..                ..            *    ..  ..  406n.  (ii),-70j[> 

Copyhold             ..                ..                ..  ..  ..      409o,j9,« 

Declared  Title     . .                . .                . .  . .  . .     412^-4m 

Deposit  of  deeds  by  way  of  mortgage  . .  406A,-12/,fi,n.  (ii.) 
Disposition  which  one  han  made  under  whom  the  present  disponor 

derives  title        . .                . .                . .  . .  . .         iOSd^f 

Equitable  Morgtage              ..                ..  ..  406A,-12/,f},n.  (ii.) 

Execution            ..                ..                ..  ..  ..            40^ 

Graft  on  renewal  of  lease  &c.                . .  . .  . .  406^,A,10» 

Judgment  ..  ..  408#-/,an<fa.(i),-10/-m,o,j9,-3i»,-43 

Judgment-Mortgage  in  Ireland            ..  ..  ..            414/ 

Landed-estates-court  Title  ..                ..  ..  ..  412f,4m.n 

Land  Transfer  Act               . .                . .  . .  . .            412A 

Lease  .,  ..  ..  407,-ll^^,n.  (v),-2a-c 

Legal  estate         ..  ..  ..  392n,r,406iP,«,-9a-<;,-13^ 

JLia  pendens         . .                . .                .  •  . .  . .            409tf 

Mode  of  registration            . .               . .  . .  . .       431t-2d 

Mortgage  by  deposit  of  deeds                . .  . .  406A,-12/,f} 

Notices                ..                ..                ..  ..  407,-13,-17;?, -49^ 

Part  performance  of  contract                 ..  ••  406/,  ana«««412/,m 

Priority 

Of  unregistrable  disposition  or  transmission       ..  406<f-j,a#k^n(i) 

Under  omer  rules  competing  with  the  enactment  respecting 

r^;istration    .  •                . .                .  •  . .  .  •         413/1^ 

Recorded  titles    ..                ..                ••  ••  ..            41^' 

Solicitor's  lien    ..                ..                ..  ..  ••            413a 

Surrender  by  operation  of  law               . .  . .  . .  406;' -12m 

Testamentary  oisposition      ..  ..        4O7&,m,njP,-lO^,-ll0-tf,n.(iS 

Transfer  of  Land  Act          .  •                • .  . .  . .            412A 

Transmission  by  law            ..               ..  ..  ..             412 

Value                  ,.                ..                ••  ..  ..          407-9 

Wills  ..  ..  ••       407*,m,«,p-10^,-ll,a-rf,«.(i) 

Bedford  level         ..               ..               ••  ••  ..           4150 

Disentailment             ..               ••               ..  ..  ••           468^ 

Ejectment-decree  in  Ireland       . .               . .  .  •  .  •            41«r 

Incumbrance  on  the  property  of  a  Company  • .  . .               80 

Improvement-of- Land- Acts,  Orders  under  .•  ..       414A-/. 

Judgment                  .  •               .  •               •  •  •  •  •  •   463-5<^,6tf 

Judgment-mortgage,  and  certificates  of  satisfaction  thereof  414/,  -42a. -64/?.^ 

JAa  pendens                ..               ..               ..  ..  74<;,343«-4a 

Order  for  Partition,  Exchange,  and  Allotment,  in  Ireland  . .  414ft 

Rent  charge               ..               ..               ..  ..  ..414A,-66-6 

Satisfaction                ••               ••               ••  ••  ••         414A^,/ 

Titieto 

Land  in                  ..               ..               ..  ..  385-6,475-94 

England  see  '^  Land  Transfer  Act." 
Ireland,  as  regards 

Caveats            ..               ..               ..  ..  ••         480A;,/ 

Certificates  of  title  and  charge           .  •  •  •  . .        48l0-t 

Closing  of  Record            . .               . .  . .  . .             478 

Debentures                       . .               . .  . .  • .     483m-4if 

Disposition  made 

ladepetidantly  of  the  reoaid          ••  ••  ••       48Oa-0 

App.  16* 


ezviU.  IMDW- 

On  ih«  record  ..               ..  ••               ••       iSOd'h 

Inspection  of  the  record  . .                . .  .  •                ...       481a 

Opening?  of  the  record  . .                . .  . .                .  •             478 

Priority  of 

Land  Debentures  . .                . .  . .                . .         iSic^d 

Recorded  charges  . .                . .  . .                . .         iSSa^l 

Recorded  title  ..                ..  ..                ..      482a-3it 

Protection  of  unregistered  interests    . .  . .  . .             480 

Transmission  by 

Bankruptcy..  ..                ..  ..                ••            479Ar 

Death           ,.  .,                ..  ..                ..        479A-; 

Judgment    ..  ..               ..  ..               ..            479/ 

Mortgage     ..  ..                ..  ..                ••            479A 

Unregistcured  Interesti  . .               . .  . .               . .  480a-ir,t-o 

Patent-rights         ,.  ..                ..  ..                ..             470 

Ships,  as  regards    . .  . .                . .  . .                . .         470-4t 

Bankruptcy-trustee  ..                ..  ..                ..            471/ 

Beneficial  Interest  . .                . .  . .                 . .           470A 

Certificate  authorizing  sale  or  mortgage  at  a  distance  tram  the 

register               . .  . .                . .  • . 

Change  of  the  locality  of  the  register    . . 

Disposition  on  the  register    . .  ... 

Legal  estate         . .  . .                . .  .  •                 . . 

Mode  of  registration 

Mortgage             . .  . .                . .  . . 

Notice  of  rival  interests 

Partial  interests  . . 

Priority  of  registered  dispositions 

Satisfaction  of  Mortgages     . .  . .  . .                .  • 

onares                   ,.  ..                 ..  •.                 .. 

Transfers              . .  . .                • .  .  •                . . 

Transmission        ..  ..                ••  ••                .. 

Stocks  and  Shares,  as  regards 

Bankruptcy- trustee  ..                ..  ..                  469^,-70a,i 

Beneficial  Interesto  . .                . .  . .  468^/^-9A,506fi-8a 

Joint  ownership    . .  . .                . .  . .                . .          467^ 

Legal  estate          ..  ..                ..  ..                 4676,-8t-96 

Married  women     ..  ..                ..  ..                ..          470^ 

Notice                   .,  ..               ..  .,         46Sb'g,if'9e'^,i 

Partial  Interests  . .  . .                . .  . .                  467/,m,-8& 

Priority                ..  ,.                ..  ..               468f-^,-9a-i 

Secret  trust           . .  . .                . .  . .                • .     50>6M-8a 

Stop-order            ..  ..                ..  ..                ..          469A 

Transfer  by 

Entry  on  books,  &o  . .                • .  . .                • .        iSle-t 

Share-certificate  ..                ..  ..                ..     467Ar-8a 


Stock-certificate 
Trust 


..  468^/^-9A,506fi-8a 
Rejection  of  Offeb     ..  ..  ..  ..  ..  10^ 


Relation  back  in 

Bankruptcy  and  Liquidation  . .  . .  . .  . .      665a-7& 

'Winding-up  ..  ..  ..  ••  ..       567^-8^ 

Release 
By  Co-creditors  .  •  . .  . .  .  •  .  •  22 

From 

Chose  in  action,  extinguishes  oounter-daims  .  •  . .        HSlCyd 

Claims,  made 

For  Value,  is  conditional  on  render  thereof  . .  . .  297| 

.  Gratuitously,  is  or  is  not  Talid  . .  .  •  .  •  148^ 

Incumbrances  ..  ••  ••  ••  ••  i66k 


nnxn. 


Bight :  Agreemesit  for,  dependfl  on  render  of  the  consideration  for 
it  ..  ..  ..  ..  ..  296/,^, -7^, -8-9 


Of 

Co-debtor . . 
Part  of  land  from  a  rent,  &c. 

Relief  against 

Breach  of  condition 
-    Forfeiture  and  Penalties 


« « 


21 
18-21 


311<f-17a 
310-7a 


Religion  : 
Change  of,  may  be  made  a  gronnd  for  forfeitiiig  an  estate  . .  200/ 

May   be   promoted   eren    (in   some   caaee)    hj  means   tending   to 
Pexpetui^..  ..  ..  276rj/,^,t-mj?.-6<i,ft,n.(i.) 


RELIOIOX78 

House  :  GKf t  to,  is  Toid  for  Pexpetrntr 

Influence  invalidates  a  disposition,  unless  testamentary    . .  132A, 

Purpose        . .  . .  , ,  . .    2^^jftffyijj>'6bf  modified  21bk 


, .  274n.  (II.) 


Remainder  is  or  is  not  Talid 
In  general,  if  it  be 

Contingent 

Tested 
Following  after  an 

EntaU 

Fee-condittonal 
Trangressing  the  Perpetuity  rule,  and  being 

Contingent 

Vested      .. 


263 
213,-62 

49/ 
220 

263 
262 


Renewable  Leaseholds  : 
Beneficiaries  interested  under  the  original  lease  are  interested  in  a 
renewal  ••  ••  ••  ••  •• 

Fidueiares  are  authorised  to  obtain  renewals  of, 
Obtaining  of  renewal  from  a  different  person  from  hun  who  granted 
the  lease  is  notice  of  the  capacity  in  wmch  he  grants  it 
Perpetuitv-rule  affects:  how  far     . . 
Purdiaser  &c.  of,  must  inquire  into  the  title  previous  to  the  last  renewal 

Rent  : 
Covenant  to  pay,  in  grant  of  a  new  rent-charge,  does  not  run  with  the 
estate  ••  ••  ••  •• 

defined        #•  ••  ••  •• 

Is 
Apportioned  as  to  space 

Consideration  to  support  a  dealing  against  creditors 
Extinguishable :  how, 

Redeemable  :  when,   . .  .  •  . . 

Seouied :  how,  .  •  •  •  . .  . .  304n. 

Keed  not  be  Certain  nor  Annual 
Omission  of,  in  an  agreement  for  a  lease  afterwards  acted  on,  doesnot 
invalidate  the  agreement 


•  • 

•  • 
• « 


1 1 


•  • 


Rbntb  and  Pbofitb  :  Purchaser  is  entitled  to,  from  what  time         .  • 

Rb-ofxnino  of  Forecxosu&b 

RSFAIB :  Want  of,  in  the  subject  of  sale,  disentitles  the  vendor  to 
enforce  the  contract :  when  •  •  .  •  • .  •  • 


195a 
367tf 

450A; 
267tf 
450t 


172(?,-3tf 
3 

149t,-60a 

664tf 

17-20 

366/2 

(i.),-6^yi 

104<; 

84-92 

316A-y 

806/ 


BmuHnarrAVxow  r  tee  "  FnadiiUBi  repzeMntation. 


tf 


dz.  INDEX. 

Rbpubchass  under  a  right  reserved  most  be  made  vitfain  the  time 
limited :  whether,  ..  ..  ••  ••  ••      315f,-6# 

Repvtbd  Ownsbship  :  see  **  Order  and  disposition." 

Requisitions  on  Titlb  :  Time  for  sending  in,  . .  •  •         302-3 

Rescission  and  Restitution 
Entitles 
Purchaser  and  subpurchaser  to  repayment  of  price  and  deposit,  and 
to  lien      . .  . .  . .  . .  . .  . .  ^f'^ 

Vendor  to  what  compensation  from  a  purchaser  who  has  entered    . .  93# 

Is 
Granted  along  with  Damages  for  fraud        . .  •  •  . .  114A 

Precluded :  when,  if  sought  on  the  ground  of 
Breach  of  Contract  ..  ..  ..  294a-9ib,M;p.«4# 

[For  details,  see  Table  of  Contents,  ch.  xxxvi.] 
Fraud    . .  . .  . .  . .  288a-91m,  and  M«-9In 

[For  details,  see  Table  of  Contents,  ch.  xxxir.] 
Mistake  ..  ..  ..       280^^ 

[For  details,  see  Table  of  Contents  ch.  xxxui.] 
Need  not  be  in  writing  . .  . .  . .  . .  . .  179 

Of  a  contract  by  pOTformance  of  which  a  third  person  would  be 
benefited     ..  ..  ..  ..  ..  ..  163 

On  the  ground  of 
Breatmof  contract     ..  ..  ..  ..  ..      307A-Qf 

Fraud       ..  ..  ..  ..  ..      288#/,-89(f-j7,91#-/ 

Mistake    ..  ..  ..  ..  ..  ..      283a-4« 

Rbsebtation  of  Reyebsion  is  not  sufficient  consideration  to  entitle 
the  lessee  (unless  under  rent)  to  priority  OTer  an  earlier  fraudulent  or 
gratuitous  dealing  ..  ..  ..  ..  ..  605a 

Res 
Inter  alios   ..  ..  ..  ..  ..  ..  162 

Judicata       ..  ..  ..  ..  ..  ..        7^'ic 

Restitution  :  see  **  Rescission.'' 

Restobation  of  benefits  derived  under  an  invalid  contract,  &o.,  is 
necessary  to  its  rescission  . .  . .  . .  . .  11^ 


Restbaint  on 

Alienation  (or  disposmg  power)  : 

Contravention  of. 

•  • 

. .  246n.  (m) 

Evasion  of, 

•  • 

246«-y  and  n.  (i) 

Is  or  is  not  valid,  when  imposed 

«r                                        ^    # 

On 

Any  person         . .               •  • 

•  • 

..       245a-6# 

Particular  persons  ;  as,  an 

Absolute  owner 

•  • 

246  n.  (n.,  m),  7a-50c;,  2ids 

Infant             . .                . . 

•  • 

•  •              •  •           Mvnn 

Married  Woman 

As  regards  the  perpetuity  role 

•  ■ 

..  ^        246£/,.68a,ft,M 

Otherwise     . . 

•  • 

138f.9tf,-9tfl,.246*.*,365r; 

Tenant-in-tail.. 

1  • 

. .      250^-U 

Respecting  an 

Annuity 

■  • 

U9d^ 

Leasehold            . .               •  • 

•  • 

250a 

Marriage                       ••               •• 

•  • 
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T3XDBJL  cnL 

£muLcnoK  07  Omn  •.  ..  .,       109>-47/,^l,  ^,A 

Bbtshbion  : 

Condition  passes  with,   ..               ..               ••  ••  .,  206^-/ 

Is  not 

Invalidated  by  the  perpetuity  mis               ••  •.  ..  261 
Subject  to 

Unrtesy*  •                ••                ••                ••  *•  ••  43 

Dower  ••               ••               ••               ••  ••  ••  44 

Of  Married  Woman  in  a  ehote  in  action          . .  . .  , .  14Q;-ifc 

Purchase  of,  or  Usurious  clause  in  mortgage  of,  is  inyalid,  if  from  a 

Needy  person             . .               . .               . .  . .  . .  128/'-30# 

Prodigal   ..                ..                ..                ..  ..  ..  208/-l(^* 

Vendor  of,  is  entitied  to  interest  as  from  what  time  . .  • .  890 

Bbybbtbb  :  see  "  Possibility  of  Reyerter/' 

Bbyocatioit  of 
Authority,  is  valid  agt.  a  Purchaser,  &o.  :  when,  . .  •«  604f  ,36^ 

Deed  of  Gift :  must  sometimes  be  authorized  therein,     . .  . ,  ITSe^d 

Disposition 
In  eed  not  perhaps  be  Definitive   ..  ..  ..  ..  976 

Is  or  is  not  valid  agt. 
Creditors,  &c.         ..  ..  ..  ..  ..    648n./^^ 

Purchasers,  Mortgageea,  &o.,  . .  ..  ..  60&f,-7m-9A 

'< BiOH "  Watibmbadow  •.  ..  ••  ..  SOid 

Right  ot 

Action : 
Defined  and  explained  (whether  equitable  or  otherwise)       3,  Ap.viii-x,xv-2ix 
Is  barred  by  the  st.  of  limitations  . .  , .  . .  28 

Wife's,  belongs  (how  far)  to  husband  . .  . .  . .  66 

Pew  :  see  "  Pew-right." 

Way  :  see  "  Way-nght." 


BiNO-PBNOB :  Land  sold  as  lying  within,  . .  . .  . .  306ffi 

BiFABIAN-BIOHTB  ..  ..  ..  ..  ..  16a 

BoMAN  Catholic  puiposes  :  Trust  for,  is  valid :  how  far,      1360,<f,276Ar,l?,-6a,d 

Bulb 
Against  Perpetuities  :  see  "  Peiyetuity-rule," 
In  exparU  tf^aring :  see  '*  Creditor  is  JBound  by  contract," 

*<  Creditor  is  entitied  to  the  benefit," 
In  8heUey*8  ease  ;  see  '*  Shelley's  case  :  Bule  in." 
Of  positive  biw  :  see  "  Technical  rules." 

BT7M017B  is  sufiicient  to  affect  with  notice  in  some  cases      . .  . .       iHd-f 

Sailors 
Are  protected  against  the  effects  of  their  prodigality         . .  . .  129«1 

Corporations  may  grant  land  for  homes  for,     . .  . .  , .  368# 

Salb   [Land  see    **  Contract,"    Purchase  money,"    **  Purchaser," 
"  Vendor."] 
By 
Court : 
Income  passes  to  vurohaser  from  what  time  ..  •.  88 

Writing  is  generally  unnecessary  to,         ..  ..  ..        1900.6 

Exeoution-oreaitor,  is  protected  agt.  bBy.-cn,  ••  ,.     67dtii«(i) 

TidqoiaiTi  may  not  b^  mads  to 


Himself                                   ..               ..  ..  ..       191#-2<f 

His  Beneficiary ;  when            . .                . .  . .  IdZa^e^yhf^ia^b 

Idle  tenant,  may  not  be  made  to  reyerrioner  :  whem,  . .  . .            193/ 

Conditions  of  :  see  *<  Conditions  of  Sale.*' 

If  subject  to  a  previous  dealing;  does  not  confinn  it  . .  . .         35&/,tf 

Is  authorized  by  Statutes  in  certain  cases      363E^,A,^,im,-4^,A,m,0  .*,-5^,A,A.m,o,- 

Under  Power,  takes  what  priority,  when  conferTed  by 

Disposition                 ..                ..                ..  ..  359,«fp.^<;;\61/ 

A^»W  •  • 


•  •  •  • 


370t-^ 


SANITART  ArTHOBITIBS 

Are  authorized  to  deal  with  property  . .  • .  . .  365« 

Estate  of,  vests  on  appointment      . .  . .  . .  . .  441in 

Satisfaction  of 

J/eDt             *•                ••                ••  !•  ••  ••  JLi 

Terms  attendant            ..               ..  ..  403a,d,ii./li^,-42A,f,iL/%/ 

SATiif  o'b  Bank  deposit  of  Married  Woman  . .  . .  . .  eOb 

Schools'  Tbubtbbb  art  authorized  to  sell  . .  . .  . .  366m 

Scnzrrmo  Pubposbb  :  grants  for, . .  . .  . .  . .  36^ 

SCINTILLA  JUSI8    ..              ..  ..  ..  ..  439n.(i) 

Sc&iP  :  Legal  estate  in,  is  transferred  :  how,  . .  . .  . .  426A,t 

SxALiNO  AND  Dblitsby  may  be  sobstitated  for  signatars :  when,  . .  I84#,/ 

SSCfRETARY  : 

Notice  is  imputed  through,  to  Company 

To  Public  Works'  Loans  ConmiissionerB  :  Estate  of,  Tests  on  appoint- 


469r 

mens  ••  «•  ••  ••  ••  ••  xxXfi 


SBCfRBT 

Disposition   with  power  of  revocation  is  postponed  to  subsequent 

purchasers,  &c.,           . ,                . .                . .                . .  605<f,-7m-9A 

Fraud,  postpones  the  running  of  the  st.  of  limitations      .  •  . .             27a 

Trust  affects  purchaser,  &c.  ;  when,                . .               . .  . .          605-8 

Secubitieb  for  Money  [and  see  **  Mortgage  *']  are  chatteLi  . .                4 

Seignory:  Described  ..              ..              ..              ..  ..              10 

Seizure  of  Goods  is  valid  agt.  bankruptcy  ereditom       •  •  • .      671>fr*20 

Separate  Estate  :  see  **  Husband,"  **  Manied  Woman." 

Separation-deed  is  valid  agt.  husband's  creditors  :  when,  . .     663<f,60» 

Sbqubbtrator  in  Ireland                . .               . .               . .  . .           663^ 

Set-off  as  between 

Debtor,  &c.,  and  one  who  derives  under  the  creditor,  fto.,  • .         348/-0 

Executor  and  testator's  estate         . .                . .                . .  • .         330ml 

Mortgagee  and  representatives  of  mortgagor  . .               . .  .  •         2304,6 

Settlement  : 
Bankruptcy  :  see  '*  Settiement :  Limitation." 
BeneflcHuy  under,  is  entitled  to  «  lieii  on  tiie  inienitB  of  icbB  other 

henefldarieB                •,              ,,              .,              .,  •, 


XKUBX*  nsffl. 

BrMtch  of  otyenant  to  xnak»,  doM  not  «xanArate  from  limOir  reciprocal 

covenant     ..                ..                ..                ..                ..  ••          ^^^^** 

By  Prodigal,  is  not  invalidated  by  absence  of  poirar  to  revoke  it  • .           12od 
Creditors  may  be  paid  by  settlor  settixig  it  aside     [N.B.  Tbia  baa  been 

reversed  in  a  case  not  reported  im  L.B.  IS  C  J).]              •  •  •  •            541jf* 

Divorce  affects  :  bow  far,                .  •                . .                •  •  •  •          69a-t 

Equity  to,     ..                ..                ..                ..                ..  .•   60-ly6Qfl 

Frame  of,  as  re^^aids 
Entail,  or  stnct  settlement,  of 

Cbattels                  ..               ..               ..               ..  ..           66-6 

Ereebolds               ..               ••               ••               ..  4.           63-5 

Equal  divisioii           ..                ••                ,.                ..  ••            66-7 

Limitation  over  on  bankruptcy    . .               . .               . .  • .      SSy-dh 

Wife's  power  to  make  a  wul        . .                . .                . .  . .        139-40 

Infant  can  make  :  bow  far             . .                . .                . .  . .    llSbfdy'9 

Is  or  is  not  [and  see  **  Marriage  is  or  is  not  Conaideratioii '']  void 
against 
Bankruptcy-creditors..  61 V,^, -6^-600,  #»p.  667;,-8^-»,-97«-A?,-8d-» 

Creditors  in  general    . .        61t/',^, -39-64,  esp,  546A-6m,-7y,A,-6a-60A,-^-3d 

Husband  ..                ..                ..                ..                ..  ..        66l6-n 

Purcbasers                 ..                ..                ..                ..  ..      601a-9A 

Limitation  in,  to  take  effect  on  bankruptcy,  ii  void           . .  . .     68X;,-9A 

Married  Woman's  rigbt  to. 

Nature  of.  and  details  respecting                   . .                . .  60^,-la,^,6({;l 

Release  01,                  ..                ..                ..                ..  ..         140f,Ar 

Perpetuity-rule  affects  a,  bowever  ancient       . .               . .  • .          25o-7 

Policy  of  encouraging,  ,.                .,                ,,                ,,  ..      568n(i.) 
Property  subject  to  : 
Leases  of, 

Are  autborized        ..               ..               ..               ..  ..          366m 

Take  wbat  priority  . .                . .                . ,                , ,  , ,        371tf-^ 

Lien  on,     . .               . .         .      •  •               •  •               •  •  •  •      330#-m 

Sales  of. 

Are  autborized        ..               ••               ••               ••  ..          366m 

Take  wbat  priority  . .               . .               . .               • .  •  •        371^-/ 

Puiposeaof,                    ..                ..                ..                «•  .•           62-3 

Rignt  to  rectify,  as  against  purcbaaer  witb  notice            •  •  .  •          617« 

Sswxns'  CoMMiSBiONBBS  919  autborized  to  make 

Dispositions . .               .  •               .  •               . .               •  •  . «           3666 

Purebaaes  compnlsorily                  ••               ••               ••  ••           27(^ 

Shasbholdeb  can  recover  against  Company  for  miarepreaentation  •  •         287/1 

Shabes  and  Stocks  : 

Equities  affecting  an  assignee  of,    •  •               •  •               •  •  •  •          416A 

In 

Canal  Company,  may  be  chattels  within  tba  billa  of  sale  sot  .«        622a,b 
Company :  see  '*  Eegistration  of  Title  to  Stocks  and  Shares,'' 
Legal  estate  in, 
Passes  by 

Bankruptcy            ..               .•               ••               ..  ..      442n,(i) 

Tranafer  ..  41^,-26»-M,«,-60-f,/;m,  jm607»i 

Priorities  in,  when  the  Legal  estate  is 
Transferable:  see  ** Registration  of  Stocks  and  Shares." 

Not  tnnaf arable     ••               ••               ••               ••  ,»           416A 

Shxllbt's  CA8B :  Rule  in              ••              ••              ..  ..        239-40 

Shbbifv'b  officbb:  Notice  of  act  of  bankruptcy  is  imputed  from: 

whan            ••              ••              ••              «t              at  ••          676r 

BsaraQ  olau8b:  aee  " Tilmitatiim oihxtnmi^ •  »  flhtftiag the  eatite.'' 


Ship: 
Lefcal  estate  in,  ifl  tnnsfarable :  how,  ••  ••  ••        427^,A 

Priority  of  interests  in,  agst. 

Bankraptcy-creditora  ••  ••  ••  ••  57ik 

Othen:  see  "  Begistratian  of  title  to  a  Ship." 


SiawATUKB  is  necesiaiy 

• 
• 

By  whom . . 

•  • 

In  what 

Cases 

•  • 

•  • 

Name 

•  • 

•  • 

Position 

•  • 

•  • 

With  what 

purpose 

•  • 

••  ••  ••  •• 

••  ••  ••  •• 

••  ••  ••  •• 

••  ••  ••  •• 

•  •  ••  ••  •• 


183a-4d 

178f-80A 
423y 


SiLXNCB 

Implies  a  Promise:  when  ••  ••  ••  ••      165n  (i) 

Is  Fraudulent :  when   . .  •  •  •  •  . .  •  •      29bi-3t 

SoLBMNims  :  See  **  Formalities.*' 

Solicitor 
Agent  of  :  see  "  Solicitor  :  Notice.*' 
Clerk  of  :  see  <'  Solicitor  :  Notice." 
Is 
Bound  to  make  good  a  representation  that  an  interest  with  which 
his  client  is  dealing  exists         •  •  .  •  •  •  . .  80<n 

Entitled  or  not  to 
Accept  a  Gift         . .  . .  . .  .  •  . .  I9ie 

Lien  for  Costs        . .  . .  .  •  • .  •  •       335n-Q; 

Negotiate  a  sale  of  a  Client's  property  to  himself      •  •  . .       191;-2a 

Priority  in  respect  of  his  lien  . .  . .  . .  4(}l2/ffffb6lOyp 

Necessary  to  Attest  a  bill  of  sale  or  a  warrant  to  confess  judgment  Hie  J" 

Notice  to  the  client  of,  respecting  sn 
Act  of  Bankruptcy  is  imputed  through 
Himself  ..  ..  ..  ••  ••         575/,m 

His  Clerk  ..  ..  ..  ..  ..        575p»? 

Rival  Interest  is  imputed  through 
Himself  ..  ..  ..  ..  469fi,-62it-m 

His  Agent  ..  ..  ••  ••  ..  4590 

HisClerk  ..  ..  ..  ..  ..  45£^ 

Undue  Inflnenoe  is  negatfredhy  emj^loymflnt  of,  •  •  138i^,456el,«,2 

Spboitio 
Charge,  takes  priority  over  a  general  lien        ••  ••  ••  346A 

Performance  is 
Enforced :  when 
Generally  ..  ••  ..  ••  ••       16Q/'«U 

Of  something  resembling  what  was  oontnoted  lor  ^Od^nfdJ ,  104/ 

Befosed  in  case  of 
Delay  ..  ..  ••  ••  ••  ••  20dy$ 

Misleading  contract  ••  ••  ••  ••  106 

SPBuraiNa  LiMiTATioir  :  see  **  Limitation  of  an  Intnest  ^  ^  ^  Springing 
up." 

STANOiMa  BT  while  another  acts  in  reliance  on  a  mistskiffi  belief  binds 
the  party  who  stands  by  to  make  good  that  belief  ••    79f^,  otM^  «m  291m-3t 

Statute  : 
Mistakesin,  ..  ..  ..  ..  ..      a67n(a) 

Of 
Fteuds     ••  ••  ..  ••  ••  ••        178-90 

[Fordstails,  lee  ch.  xzz,  xxn.] 


INDEX.  oxxT. 

Liinitationfl  :  see  "  Limitation  of  Actions.*' 
Uses  :  see  "  Uses." 

Stock  [and  see  '*  Shares  and  Stock."] 

In  Trade: 
After-acquired,  is  assignable  even  as  to  the  legal  estate  •  •  212^1 

Bankruptcy-creditors  priority  over  a  dispositon  of,      ..        5S2/,-4d-£f,-5c-7» 

Of  Descent  ..  ..  ..  ..  ..  ..  46 

Stop-order  ..  ..  ..  ..  ..  ••       434A-ii 

Stoppaob  in  transitu  : 
Explained     ..  ..  ..  •• 

Extinguished  by  transfer  of  documents  of  title 
Right  of,  against  Purchaser  with  notice  •  • 

Subject  and  object  of  dealing  :  Identification  of, 
Is  necessary . . 
May  be  made  by  oral  evidence 


•  •  •  • 

•  •  •  • 


''Subject  to"  a  previous  dealing  ..  .. 

Sublessee  is,  or  is  not,  liable  on  covenant  in  lease 

Sub-purchaser  is  entitled  to  lien    • . 

"Substantial  and  Convenient"  defined    .. 

Succession  duty  is 
Displaceable  imder  a  disposing  power 
Payable  by  purchaser  :  when 
Secured  by  Ben  . .  . . 


Superplous  lands 

Support  (right  to)  : 
Nature  of 

Adjacent, 

SuDJacent, 
Prescription  for,  under  ^ 


•  •  •  •  •  • 

•  •  •  •  •  • 


Judiciary  law  •  •  t  •  •  • 


Statute 


arvia^ 
»-law 


« •  •  •  • « 


Surety : 
Contract  with,  may  benefit  or  bind  principal  creditor  :  when, 
Is  or  is  not  entitled  to 
Disappoint  the  principal  creditor  by  conve^png  away  his  own  property 
Priority,  in  respect  of  his  right  to  securities,  over 
Creditor's  right  of  set-ofl         . .  .  • 

Mortgagee's  right  to 
Consolidate 
Legal  estate 


•  •  •  •  •  • 

•  •  •  t  •  • 


•  • 

•  • 

•  • 

377o 

611^ 

417y,  A 

•  • 

•  • 

101 
I05b 

•  • 

368 

•  • 

..  173</,-4/-6 

•  • 

330e; 

•  • 

•  ,      ZOinfeJ 

•  • 

•  • 

•  • 

..      363, -9</ 
336/ 

•  • 

364A,-6y,-6<?,yj 

•  • 

•  • 

13,-6: 
16  :,-6 

•  • 
t  • 

20b 
31: 

hen, 

166-6,-75A-7<? 

own 

property            640/ 

•  • 

662# 

•  • 

349tf 
•  .39I/,n.(iu) 

SuRFRiBB  invalidates  a  dealing         ..  ••  ••  ••             121 

Surrender 

By  operation  of  law  :  may  be  oral . .  . .  •  •  lQOd,0,n,M 

Is  suDject  to  incumbrances  ^           ..  ..  ••  ••           2ko 

Legal  estate  may  be  sarrendflred  :  how,  • .  •  •  •  •         424$  ,1 

"  Tacxino  "  deflnfid      ••             ••  ..  ••  ••  388n.(m) 

Tail  lee  «<  Enidl." 

App.  17. 


ozzyl.  INDB^. 

Tblbobaph:  contract  by,  ••  ..  ••  ..  188m 

Tenant 

At  Will  can  acquire  the  feeeimple  by  the  statute  of  limitatiaDa         . .  26e 

For  Life :  see  "  Life- tenant/' 

From  Year  to  Year  is 
Capable  of  acquiring  an  estate  by  the  statute  of  limitatiana  . .  26d 

Liable  to  perform  a  covenant  [and  see  "  Sub-lessee  "]  . .  . .  174^ 

In  Common:  see  *'  Coowner." 

InTaU:  see  "Entail." 

Statute  of  Limitations  runs  in  favour  of,  when  . .  . .     T&e^dj'Tf 

Tbndeb  of  Conveyance  before  enforcing  a  contract  is  neoessaiy :  when      85^, -to 

Tenement 

Defined         ..                ..                ..  ..  ..  ..  1 

Descends  like  a  Chattel :  when,      . .  . .  . .  . .  5 

Is  treated  like  a  Chattel  :  when      . .  . .  .  •  . .  4 

Law  of,  contrasted  with  that  of  chattels  . .  . .  •  •  3 

Tekhs 
In  Agreement : 
Essentiality  of,  see  '*  Essential  Terms." 
Must  be 
Ascertained  or  ascertainable     • .  . .  .  •  . .  100-5 

Written  :  when,     . .  . .  . .  . .  , .       181y-2^ 

Of  Years: 
Attendant  on  the  inheritance  :  see  "  Attendant  terms." 
Belonging  to  Wife     ..  ..  ..  ••  ..  66,-7 

Entail  of,  . .  . .  .  •  . .  • .  63 

Nature  of,  . .  •  •  .  •  .  •  •  •  4 

Testamentary  disposition  [and  see  "  Will."] 

Definition  and  Kinds  of,  . .  . .  t  •  . .  82 

Revocable  nature  of ,      . .  . .  . .  •  •  . .  368 

Thelluson  Act  against  Accumulation  . .  . .  •  •  272-3 

Third  person  is  entitled  to 
Prevent  Rescission  of  a  contract :  when  ..  ..  113,290i,-V*A 

Sue  on  a  contract :  when,  see  "  Privity  of  Contraot.*' 

Time,  at  which 
Contract  is  to  be  perfonned  is 
Essential 
By  its  own  nature,  in  case  of 
Advance  of  money  . .  . . 

Business  sold  as  a  going  oonoem  .  • 

Expedition  being  necessaij  . . 

Fluctuating  body  of  beneficiaries 

Fluctuating  fund  or  value  .  • 

Inability  to  perform 

Inequali^  oi  the  damage  resulting  from  breach 

LeaAehola  ..  ..  .. 

Mining  entetprise  • .  .  • 

Money  to  be  raised  • .  .  • 

Purpose  requiring  this         . .  •  • 

Renewal  of  lease  . .  .  • 

Requisitions  on  Title  . .  •  • 

Residence  at  the  subject  of  sale  &o.  being  intended 
Reversionary  Interest  . .  . 

Title  [and  see  *'  Requisitions  on  title  "] 
Valuatian 


••  ••  •• 


•  • 

•  • 

TSfdd 

•  • 

t* 

300/> 

•  • 

•  • 

299.J^ 

•  • 

•  • 

300« 

•  • 

•  • 

300(/,^ 

•  • 

•  • 

30Q/ 

•  • 

•  • 

S00</ 

•  • 

« • 

300a 

•  • 

•  • 

300A 

•  • 

•  t 

•  • 

•  • 

"^'f 

•  • 

•  • 

7S9g 

•  • 

•  • 

302JI-3a 

d 

•  • 

tmc 

•• 

•  • 

dM 

•  • 
•• 

•• 

Ii.,-2#^ 

IKBBX.  osxTii 

Independently  of  its  own  nAtore,  if  it  be 
Agreed  tobeso..  ..  ••  ..  ..      301r-2^ 

dOlo-q 

303 

302^ 

88d,i02f 

303<.; 

87-92^ 


Hastened  by  Notice 
Prolonged  unnecessarily 
Substituted  for  that  originally  fixed 
Fixed  by  implication  :  when 
rnc 


Waived  :  when 
Income  and  Interest  accrue  to  vendor  and  purchaser  respectively 


Notice  of  rival  interest  must  be  given  to  purchaser  &c.       418df««,-9a,y-i,n.  (lyii) 

Tithe  bent-chajioe  in  Ireland  may  be  sold    .  •  • .  . .  364^ 

Title  [and  see  **  Indisputable  Titles."] 
Deeds  : 
Deposit  of,  see  "  Deposit." 

Entail  of,                    •  •                < .                .  •  . .  . .  6A 

Enquiry  for,  is  necessary  to  entitle  a  purchaser  to  certain  priorities  449i'62f 

Unless  excuse  given                 ..                ..  ..  ..  ibih-oe 

Memorandum  on,  should  be  made  :  when,  . .  . .  60^-h 

Possession  of,  confers  priority  as  regards  the 

Custody  of  them     ..                ..                ..  ..  379n.(i),381a-tf 

Production  of  them,  though  obtained  by  force  or  fraud  341-2,  381a-0 
Property  comprised  in  them 

In  general           . .                . .                . .  . .  431^,A,500a-3/ 

Being  a  <?AoM  in  action           ..                ..  ..  ..  388n.(ii) 

Retention  of,  implies  a  design  to  defraud  purchasers,  &c.  . .  606p 

Defined  in  its  narrower  sense          .  •               . .  .  s  . .  Ap.x 
Toproperty 

Commences  :  how,     .  •               .  •               •  •  •  •  . .  23 

Is 

Investigated  on  a  purchase      • .               •  •  .  •  . .  382m-3« 
Purchaser's  right 

Conferred  by  law                  .  •                •  •  . .  • .  308a 

Asa  condition  of  the  contract                •  •  . .  . .  lOZd-ia 

To  be  shewn 

To  a  limited  extent           .  •                .  •  •  •  .  382y-# 

Within  proper  time          ..                ..  ..  30Q/-l»,-2tfy,y 

If  requisitions  sent  in  within  proper  time  •  •  • .  3O2A-30 

Not  if  precluded                  . .               . .  . .  . .  308^-/ 

Uncertain,              ..               ..               ••  dSl'Z,  and  tee  Zfjhtf-A 

Tolls  claimable  by  prescriptian        . .               •  •  •  •  . .  30^ 

Tombs  :  Trust  for,  is  yoid                ••              ..  ••  ..  276/,m 

Towns 

Improvement :  compulsory  pnrchase  for,        • «  .  •  •  •  370<^ 

In  Ireland  :  govemmg  booies  of,  may  make  dispositions  . .  • .  345^ 

Tbadino  on  Fictitious  Credit  ..              ..  ..  ..  499t-ii 

Tbanspeb  [and  see  **  Annuity,"  "  Land  Transfer,"  **  Patent  Rights," 
"  Registration,"  "  Shares,"  •*  Ship."] 

In  blank  entrusted  to  a  broker       • .               •  •  •  •  •  •  606 

Treason  affects  property  :  how,       .  •              .  •  •  •  •  •  "JOd 

Tubes 

Are  an  Hereditament     . .               . .               •  •  .  •  .  •  2[/.3] 

Purchaser  of,  is  entitled  to  priority  oyer  a  previous  fraudulent  or 

gratuitous  dealing           . .            . .                . .  . .  . .  60^ 

Purchaser  of  property  where  they  grow  is  ezanerated  by 

Destnictio&  of  them :  see          ••              ••  ••  ••  2Mtl^fg 


oszYiii.  INDEX. 

Misstatement  as  to  their  Existence  or  Average  size        •  •  •  •     304/,  -5m 

Title  to  them  failing  .  •  •  •  • .  •  •  •  •        dOip,q 

Tbust: 

Constructive,                  ..                ••                ..  ••  322a-3Ar,-4/ 

Created  by  precatory  words             .  •                •  •  •  •  • .               97 

Deed :  see  '*  Creditors ;  Trust-deed  for,'* 

Effect  of  the  word  "  trust "          ..               ..  ..  .,      97y,438i 

Estate  or  fund 
Devolves,  as  to  the  estate  of  the 

Beneficiarv  (on  failure  of  heirs),  to  the  trustee  •  •  . .             47^ 

Trustees,  like  a  chattel            • .               .  •  .  •  •  •            63^1 
Is 

Followed:  when,    ..               ..               ••  ..  ..       331^-2* 

Transferable  by  Vesting  order                   ..  ••  441p,^,  aiM^n.(i^ 

Mixture  of,  with  other  funds      . .                . .  . .  . .            391A 

Executory,  construed,  as  to  the  rule  in  SheUey*8  ease     ..  235^,-39-40 

Explained     . .                . .                . .                .  •  •  •  . .     Ap.  xv. 

For  Creditors :  see  "  Creditor." 

Imposed  on  a  Married  Woman,  does  not  impliedly  authorize  her  to 

contract  to  exercise  it   . .                . .                . .  . .  . .            141<^ 

Legal  estate  is  carried  by  the  word  "  trust "  when^  . .  . .             438i 

Limitations :  statute  of,  does  not  extend  to,     . .  • .       28-9,  gualijted  26A 

i  recaiory,     ••                ••                ••                ••  ••  ««                y/ 

Resulting,    ..  ..  ..  ..  96-7,3224i-3A:,.24/-7<,438 

-Terms in  a  Settlement ••               ••               ••  t»  ••               65 

To 
Sell,  imposed  on  a  married  woman,  does  not  impliedly  empower  her 

to  contract  to  sell      . .                . «                . .  . .  . .            lild 

heaaG  to  testator's  relatives,  is  within  the  perpetuity  rule  . .  2570 

Trustee  [and  see  "  Trust,"  and,  as  to  points  common  to  him  with  other 
flduciaricin,  see  *'  Fiduciary.,*]  and  see  Creditor :  Trust  disposition  for," 
Assent  by,  seems  necessary  to  a  gratuitous  disposition    ..        124i,<imfn.(i),-5i 
Bankruptcy-creditors  of,  are  not  entitled  to  goods  in  his  order  and 
disposition  ..  ..  ..  ..  ..  528ii-30^,-5-6 

Bare,  see  "  Bare  Trustee," 

Incumbrancer,  holding  a  satisfied  term  is  (perhaps)  trustee  of  it        • .   401n.(iv) 

Is 

Authorised  to  dispose  of  trust-estate  :  when,  ..     352/,-6^-X/',-7Q/,A 

Entitled  to 

Beneficial  interest ;  on  failure  of  heirs  of  the  beneficiary  . .  ilk 

Lien      ..  ..  ..  ••  ..  ..330-1,-4/*,^ 

Priority,  in  respect  of  his  lien,  over  one  who  derives  under  the 
beneficiary  :  when,  . ,  • .  , .  . ,         345i\; 

Purchase  m>m  his  beneficiary  . .  . .  . .  . .         193a-f 

Liable  on  a  covenant  affecting  property  of  which  he  is  assignee     • .  171/,^, -3^ 
Not  entitled  to 
Assume  a  position  in  which  interest  wotdd  conflict  with  duty  . .  191-8 

Sell  to  himself        . .  . .  . .  . .  . .       I91<>-2A 

Knowledge  by,  is  or  is  not  necessary  to  a  gratuitous  disposition         • .  IQxxi 

Mixing  together  two  trust-funds   . .  . .  . .  . .  391A 

Negligent   cntrustment  of  the  indicia  of   ownership   to,  does  not 
postpone  the  beneficiary  to   one  who  deals  with  the  trustee   as 
owner       ..  ..  ..  ..  ..  497m.,50^ii.-8a 

New  : 
Appointment  of ,        ..  ..  ..  •.  ,.  367^^, 

Inquiry  by,  from  previous  trustee,  as  to  incumbrances..  ..         454^-i 

Notice  is  imputed  from,  to  his  beneficiary        . .  . .  • ,  459^ 

Policy  of  requiring  an  estate  to  be  registered  in  the  name  of,  . .  216 

Wrongfully  disposing  of  property  (so  as  to  give  the  disponed  priority 
over  the  Denenciaries),  but  afterwards  acquiring  it  again,  peoomea 
•sain  fubjeot  to  tho  trust  ••  ••  ••  ••  3444 


INDEX. 


Unascxbtainxd  fb&bok  :  Limitation  to, 

Unborn  person  : 
Child  of,  see  **  ChUd  of  Unborn  person.*' 
Limitation  to,  • .  •  • 

Unchastitt  :  Rnles  tending  to  prevent, 


•  • 


•  • 


•• 


Unconscionable  Baroain  may  be  set  aside  subject  to  repayment  of 
the  purchase-&c. -money  with  interest  •  • 


Under-leasehold  sold  as  leasehold 

Undue  Influence  [and  see  "  Poverty,"  "  Prodigal "] 
Li validates  a  dealing     . . 
Is  negatived  by  employment  of  a  Solicitor 


•  • 


•  • 


Unfair  dealino  by  obtaining  a  bargain  from  an  imbecile  person      .  • 

Unity  of  Ownership  of  Servient  tenement  and  profit  or  easement : 
Prescription  is  broken  by, 
Terminates' the  profit  &c. 


Universities  are  authorised  to  dispose  of  property  . . 

Unlawful  or  Immoral  purpose  renders  void  a  dealing  :  when 
Use  and  Occupation  :  Vendor  may,  after  rescission,  sue  for. 


t  • 


•  • 


Uses  [see  "  Trust,"  "  Trustee."] 
Generally      ..  ..  ••  .. 

In  particular,  as  regards 
Acceptance  of  the  grant  by  the  grantee  to  uses 
Constructive  u^es       • . 
Covenant  transferred  to  cestui  qui  ute 
Resulting  uses 
Scintilla  juris 


218 

218 
20lh'id 

129d-# 
S06n 

i66cl,€2 
133-4 

""& 

366b'70a 

199,200 

186n(i) 

437a-4ld 


liar 
Technical 
"  To  the  use 
Wills 
Words  sufficient  to  raise. 


rules  applicable  to, 
ise  of  "      .  • 


t  • 


109d 
327t 
441a,d 
326^-7^438 
439  n.  (I) 
idSs.t 
32iA,.7d 
439<;,n.(n),40n  (i) 
..        438A,y 


Usurious  Contract  :  see  "  Unconscionable  bargain." 
Value  :  see  '*  Consideration." 


Vendor  [and  see  "  Conditions  of  Sale,"  "  Deposit,"  "  Factors'  Acts." 
"  Purchase-money,"  "  Purchaser,"  "  Sale,"  "  Stoppage  in  transitu,^* 
"  Subject  to." 

Description  of,  in  a  contract,  is  sufficient :  when  . .  lS2b,and  (d)ii 

Identity  of,  must  be  determined,  in  order  to.the  validity  of  the  oontract  101 

Is  or  is  not 
Bound 
As  Mortgagee  in  possession     •  •  .  •  .  • 

To 
Allow  abatement  to  the  purchaser  for  misdescription 
Dischaige  outgoings  from  what  time 
Keep  premises  in  repair       .  • 
Pay 
Compensation  for 
Loffses  and  Deteriorations 
Misdescriptions 
DamagM  for  deU^  in  deliyering  over  poneisica 


..  86</,tf,92-3 

308ff'9kf  mnd  notes 

92d 

8dn./<(;,930 

BM,e,nf'dJ,9Za'C 
208ff9k.ana  notes 
92a 


•  • 


iHinnD> 


93/,A 
9l/.2tf 


160# 


Interest  on  deposit  and  purchase-money,  after  xesdiBioii     •  • 
Oocapation«rent  until  he  delivers  possession 
Repay  purchase-money  after  conveyance,  in  case  of. 

Misdescription  ••  ••  ••  •• 

litleprovmgbad  •  •• 

Entitled  to 
Compensation  for  excess,  from  a  purchaser  who  enforces  the 
contract  ..  ..  ..  ,  ,Z2lff 'if  and  tee  TSid^f 

31&f,^ 

..      313n(i) 

321; 


•  • 


Dama^  from  purchaser         •• 
Deposit,  as  forfeited  . .  .  • 

Inoemnity  from  purchaser  who  enforces  contract 
Interest  on  purchase  money 
At  what  rate 
In  what  cases 
From  what  time 
lien  for  unpaid  purchase  money  agt. 
Purchaser  ..  .. 

Beneficiaries  of  purchaser    .  • 
Sub-purchaser    . . 
Purchase  money,  on  what  conditions        •  • 
Specific  performance  of  contract  to  sell  property  which  he  had 
Disposed  of  CTatuitously  already  ..  •« 

Supposed  to  be  less,  or  less  valuable,  than  it  was,  unless  he  con- 
vey the  whole    . .  •  •  •  •  •  •  •  • 

Stop,  in  transitu^  goods,  the  subject  of  sale 
Precluded  from  insimog  on  his 
Contract,  bv 
Breach  of  his 
Engagement  for 
Conveyance  ..  ..  t«  .. 

Freedom  from  such  easements  as  would  disable  a  purchaser 
from  fulfilling  the  purpose  for  which  he  purchased 
Other  Engagements  . .  .  •  • . 

Concealment  of  a  defect  in  tiie 

x  lu6  ••  ••  ••  •• 

Quality  of  Goods  . .  .  •  •  • 

Inability  to 
Clear  off  Incumbrances,  when  the  property  is 
Advowson 
Other  property 
Convey 

Property  essential  to  the  enjoyment  of  that  sold 
Quantum  of  Interest  necessaiy  for  the  purpose  for  which 
the  purchase  was  made  .  •  •  •  •  • 

Misdescription     . .  . 

Lien  against  a 
BeneficiaiT  of  the  purchaser 
Sub-purchaser    . .  . 


92/ 

S6b'7d 

87>i-93<? 

328, -77« 

498^ 

416/,505rf-/ 

84-6 

601n.(n) 

TSid-f 
377o 


•  • 


TSGd'Jf 

297j,k 
306o-y 

292;^,/ 
293/,^^ 

306n.(i) 
305*-/ 

29&;,^ 


2980 
•  •  303m-6njy 

498* 
605rf./ 


Yx&BA  DE  FBJE8ENTI  are  neoesssry  to  a  disposition:  when 


Vested 
Defined        ••  ..  .. 

Remainder  :  .see  *^  Remainder:  Tested." 
Subject  to  be  divested    . . 


123a-5^,393-4 


Vesting 
Early,  is  favoured 
Order  .. 


•  • 


•  • 


•  • 


224 
226 


..    224«.30* 
441^,^,  andn  (i) 


Void  and  voidable  [see  the  heads  under  which  the  different  grounds 
of  invalidity  are  stated,  and  the  Table  of  Contents,  oh.  xi-xviyXXi- 
xzT,xxTii,xxyin,  and  th6  ohapteni  in  which  PiiantiM  an  tnatod 


XKPBX. 


of.  And,  as  to  dispodtiQDB  openitizig  on  the  beneficial  but  not  en  fhe 
legal  estate,  see  **  JBeneficial  Interest :  undisturbed,"  /  Besulting  Usee 
and  Trusts." 

"  VoLUNTAKY  "  in  the  sense  of 
Gratuitous:  see  "  Consideration." 


Settlement,  &c.  is  postponed  to  Bankruptcy  creditors 
Spontaneous  :  see  "Fraudulent  Preference." 


•  • 


•  • 


697 


Volunteer  [t.^.  Recipient  of  a  free  gift]  [and  see  *'  Consideration,"! 
is  not  entitled  to  the  price  which  a  purchaser  to  whom  he  is  postponea 
has  paid         . .  .  •  . .  . .  .  •  .  • 

y OLUNTBBB  CoRPB  :  Orauts  of  land  for,  are  authorized    • .  •  • 

Wak  Department  :      . .  . .  .  •  . . 

Waring,  Exp.  see  "  Creditor  is  bound  by  contract,"  **  Creditor  is 
entitled  to  benefit  of  contract." 

Warrant  to  Confess  Judgment  : 
Attestation  of, 
Registration  and  yalidity  of. 


fliln.(i) 

36^' 

368t,-70f 


Water-right 


t  • 


Way-right 
In  groBs,  may  exist,  but  cannot  be  assigned  nor  descend   . . 
[For  points  common  to  it  with  other  easements,  see  "  Easement 
and  8n.  (i.)] 
Of  Necesssity  ..  ..  ..  .. 

Who  may  sue  on,  and  who  is  liable  on,  a  contract  •  • 

[For  details,  see  **  Privity,"  and  Table  of  Contents  oh.  xyn-xx.] 

Widow  is  entitled  to 
Administer  to  Husband's  estate  :  see 
Dower  :  see  *'  Dower." 
Share  in  deceased  husband's  chattels  and  chattel  interests 

Widower  is  entitled,  how  far,  to  his  wife's 
Separate  estate 
Otner  property,  being 

Chattels   .  • 

Tenements 


•  • 


t  • 


1 1 


44a. 


699,600 
9med.fl6 

16 
162-77 

69A,f 
64tf,9A 


Wipe  :    see   "  Convict's  wife,"   "  Dower,"  "  Husband,"   "  Married 
Woman,"  "  Widow,"  "  Widower." 


Wife's  sister  :  Gift  to  issue  of  marriage  with. 


•  • 


•  • 


•  • 


Will  [and  see  **  Dof*at%o  mortis  eauta,**  "  Testamentazy  dispositian," 
"  Estate  at  will."] 
Defined        .  •  • , 

Formalities  for. 
Are  necessary :  when, 
Consist  of 
Attestation 
Signature 
Writing :  see 
Frame  of,     . . 
Gift  by, 
Canstrootlca  of,  cy  pra  [and  lee  "  O^pm  "] 


182t,-3ifi,d;  and 


•  • 


202a 

83 

179/-0 

184a 

188a.4i; 

180-2 

67 

241-4 


e,'9lj  attdh. (ii) 

690/,  and  n.  (i ) 

667y,-80r,-9Ar 


I>efi2dten6M  of,  fleemsimneoeiaaiy  as  regards  diAtttlB  ••  ••  dlb^e 

Priority  of,  over 

Inconsistent  tefitamentary  gift                  ••  ••  t.  340a,&,<f 

Preceding  fraudulent  or  gratuitous  dispositiaii  .  •  . .  604^ 

Uses  :  statute  of,  seems  to  a£Fect,                  . .  . .  439n(n),440n(i) 

Validity  of,  when  the  testator  is  an 

Infant   ..                ••                ••                ••  ••  ••  118» 

Married  Woman    ..               ..               ••  ..  ••  139^-ii 

'Wi2n>PALLB,  after  contract  of  sale  belong  to  the  purchaser  ••  ..  84 

WmfcNo-TJp 

-Creditors  are  entitled  to  prioritj  oyer  dealings  unfairly  pr^udicial  to 
them 

In  general                 ••               ••               t«  ••  ••            664:^ 

In  particular  :  viz. — 

Arrest  of  a  Ship     •  •                •  •                •  •  t  •  • .            567^ 

Bill  of  Sale            ..               ..               ..  ..  ..            520t 

Distress                   ••               ••               •.  ..  667y,-8(k!,-9Ar 

Execution               ..               ••               ••  ••  667e^'9l^  atid  ii.(ii^ 

Fraudulent  praference  ••  ..  .. 

Landlord  distraining  • .  . .  • . 

Limitation  prescribing  that  property  of  the  company  shall  (in  case 

it  be  wound  up)  pass  to  another  person  . .  • .  . .           587m 
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